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1. The specialities of the application of land transaction

Our land transaction law carries the approach which is typical for the whole
agricultural law. On the one hand, the subject of acquisition is special, so its subject is
the agricultural and forestry land that has many unique features. One of these
specialities is that its value is difficult to determine. In the socialist petiod, as the social
goods of most, the value had not been attributed to the land.! However this approach
changed after the change of regime. The definition of land value has become important
and it is still one of the key issues regarding the assessment of land transaction relations.
In Hungary, the value of the land is traditionally determined with the method of the
capitalization of the pure income per unit of land, which most accepted instrument is
the agricultural land value assessment process. In the process, the cultivation branch?
and ’quality classifications® of the lands are determined and the lands are classified to

* dr. jur., PhD, associate professor, University of Miskolc, Faculty of Law, Department of
Agticultural and Labour Law, e-mail: civoliga@uni-miskolc.hu

** This study has been written as part of the Ministry of Justice programme aiming to raise the standard of law
edncation.

1 See about the agticultural and economic problems of gold crown value and ecological
assessment: Németh Laszlo: A foldértékelés mai problémaéi, Tdrsadalmi Szemle, 1970/2, 59-62;
Loczi Dénes: Téjértékelés, foldértékelés, Fildrajzi Ertesitd, 1989/3-4, 263-281; Démsédi Janos: A
foldértékelés, foldmindsités modszertani elemzése, rendszerezése, tovabbfejlesztése, Geodézia és
Kartogrdfia, 2007/3, 26-33; furthermote about the legal problems of the aforementioned
assessment: Bobvos Pal: A terméfold értékelése: az aranykorona érték és a foldar, Allam és
1gazgatds, 1989/ 7, 658-662; Farkas Csamang6 Erika: Az agrar-kornyezetgazdalkodas alapjai, Ada
Universitatis ~ Szegediensis:  Acta  juridica et Politica, 2008/1-17, 151-182; Horvath Gergely:
Gondnoksag — Az agrar—kornyezetjog funkcidja és felépitése, Jog, Allam, Politika, 2012/2, 107-
127; Szilagyi Janos Ede: Az agrarjog dogmatikdjanak 4j alapjai - dtban a természeti eréforrasok
joga felé?, Jogtudomdnyi Kozlony, 2007/3,112-114, 121.

2 Act CXXII of 2013 on Transactions in Agricultural and Forestry Land (hereinafter referred to
as: Fftv) Section 5 Point 17: ‘agricultural, forestry land’ shall mean any parcel of land,
irrespective of where it is located (within or outside the limits of a settlement), registered in the
real estate register as cropland, vineyard, orchard, garden, meadow, permanent pasture
(grassland), reed bank or forest or woodland, including any parcel of land shown in the real
estate register as non-agricultural land noted under the legal concept of land registered in the
Orszagos Erdéallomany Adattar (National Register of Forests) as forest.

3 Agticultural Ministry Decree no. 47/2017 (IX.29) on the Detailed Rules of Agticultural Land
Value Assessment (hereinafter referred to as: Frszr.) Section 1, Point 11: ’quality classification’
shall mean the differentiation of the different quality areas within the determined cultivation
branch on the basis of the differences in the fertility of the land.
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the relevant estimation or classification* and then the cadastral clean income of the
relevant land is determined.5 The estimation of valuation is the task of the land quality
experts of land office and other experts. The first topic, which I deal with, the effect of
the land value to the authortity's approval process.

The other important basis that needs to be systematized is to clarify the
sequences of procedures. In case of sales contracts, since the adoption of Fftv. the real
estate registration procedure is preceded by a notary's procedure for ensuring the
rightful exercise of preemption rights holders and a preliminaty administrative
procedure, which aim is the examination of the buyet's contractuality and the selection
of the buyer exercising preemption rights who best suits the spirit of the Land
Transactions Act.

The original contract prepared on security document and endorsed with the
approval decision shall be the attachment which constitutes the documentary ground of
the real estate registration procedure. In this case the teal estate registration authority
only examines the existence of the criteria of Act on Real Estate Registry in its own
procedure.6

# Frszr. Section 1 Point 1. and 14.

5 Frszr. Annex no. 3.

¢ See about the land transactions process: Alvincz Jézsef: A foldigyi szabalyozas téves
értelmezése, avagy hiteltelen irds a Hitelben, Hite), 2013/6, 111-121; Andréka Tamis — Olajos
Istvan: A foldforgalmi jogalkotas és jogalkalmazas végrehajtasa kapcsan felmerilt jogi problémak
elemzése, Magyar Jog, 2017/7-8; Anka Marton Tibor: Egymis ellen haté kodifikaciok (Polgari
Torvénykonyv és  foldforgalom), Gazdasdg és jog, 2015/10, 13-19; Bényai Kirisztina:
A zsebszerzédésck tgyész szemmel, Uj Magyar Kizigazgatds, 2014/1, 62-71; Banyai Krisztina:
A zsebszerzédésekrdl a jogi kdrnyezet valtozasainak tikeében, Studia Iurisprudentiae Doctorandornm
Miskolciensinm, 2014/13, 7-33; Banyai Krisztina: A foldszerzés kotlatozasinak elméleti és
gyakotlati kérdései Magyarorszagon, Agrir- és Kirmyezetiog (JAEL), 2016/20, 16-27, doi:
10.21029/JAEL.2016.20.5; Banyai Krisztina: A magyar mezdgazdasig fold tulajdoni és baszndlati
Jorgalménak: jogi korlitai és azok kijitsgisa, PhD-Ertekezés, Miskole, Miskolci Egyetem, 2016;
Bobvos Pal: A terméfdldre vonatkozo el6vasarlasi jog szabalyozasa, Acta Universitatis Szegediensis
Acta Juridica et Politica, 2004/3, 1-25; Bobvos Pal — Hegyes Péter: Fildjogi szabilyozdsok, Szeged,
JATEPress, 2014; Bobvos Pal — Hegyes Péter: A foldforgalom és foldbaszndlat alapintézmeényei,
Szeged, SZTE AJK — JATE Press, 2015; Bobvos Pal — Farkas Csamangé Erika — Hegyes Péter —
Jani Péter: A mez6- és erdbgazdasagi foldek alapjogi védelme, in: Balogh Elemér (edit.):
Szdmadds az Alaptorvényrdl, Budapest, Magyar Koézlony Lap- és Konyvkiad, 2016, 31-40;
Burgerné Gimes Anna: Foldhasznalati és foldbirtok-politika az Eurépai Uniéban és néhany
csatlakoz6  orszagba, Kiggazdasdgi Szemle, 2003/9, 819-832; Csak Csilla: Die ungarische
Regulierung der Eigentums- und Nutzungsverhiltnisse des Ackerbodens nach dem Beitritt zur
Europaischen Union, JAEL, 2010/9, 20-31; Csak Csilla: A termd&foldet étintd jogi szabalyozas
alkotmanyossagi normakontrollja, in: Csak Csilla (edit.): Az enrdpai fildszabilyozds aktudlis
kibivisai, Miskolc, Novotni Alapitvany, 2010; Csak Csilla — Hornyak Zsofia: Az atalakul6
mezGgazdasagi foldszabalyozas, Advocat, 2013/1-4, 12-17; Csak Csilla — Hornyak Zsofia: A
foldforgalmi térvény szabalyaiba ttk6z6 mezbgazdasagi foéldekkel kapcsolatos szerzédések
jogkovetkezményei, Ostermeld, 2014/2, 10-11; Csik Csilla — Hornyak Zsofia: Igényérvényesités
lehet6ségei és hatarai a mez6gazdasagi foldforgalom koérében - birdsagi keretek, Studia
Turisprudentiae  Doctorandorum Miskoldensium, 2014/14, 139-158; Csik Csilla — Nagy Zoltin:
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Regulation of Obligation of Use Regarding the Agricultural Land in Hungary, Zbornik radova
Pravnog fakuiteta u Novom Sadu, 2011/2, 541-549; Csik Csilla — Szilagyi Janos Ede: Legislative
tendencies of land ownership acquisition in Hungary, Agrarrecht Jahrbuch, 2013, 215-233; Csak
Csilla — Kocsis Bianka Eniké — Raisz Aniké: Agrarpolitikai — agrarjogi vektorok és indikatorok a
mez6gazdasagi birtokstruktira szemszogébdl, JAEL, 2015/19, 44-55; Fodor Liszl6: Kis hazai
foldjogi szemle 2010-bdl, in: Csak Csilla (edit.): Az eurdpai foldszabilyozis aktndlis kibivisai,
Miskolc, Novotni Alapitvany, 2010, 115-130; Gyovai Mark — Kiss-Kondas Eszter: A mez6- és
erd6gazdasagi foldek arverés utjan torténd szerzésének szabalyai, kilénos tekintettel a
végrehajtasi eljarasra, JAEL, 2016/20, 64-77, doi: 10.21029/JAEL.2016.20.50; Gyurin Ildiké:
A foldforgalmi torvény birdi gyakorlata, in: A mezi-és erddgazgdasdgi foldek forgalmardl s30l6 2013. évi
CXXII. tv. gyakorlati alkalmazdsa c. konferencian elhangzott eléadas, Miskolci Torvényszék, 2016.
oktéber 14.; Hegyes Péter: Ertelmezési és jogintézményi kérdések a terméfoldre vonatkozd
elévasatlasi jog szabalyozasaval 6sszefliggésben, in: Bobvos Pal (edit.): Reformator iuris cooperands,
Szeged, Polay Elemér Alapitvany, 2009, 199-207; Holl6 Klaudia — Hornyak Zsofia — Nagy
Zoltan: Az agratjog fejlédése Magyarorszagon 2013 és 2015 kozott, JAEL, 2015/19, 73-87;
Hornyak Zsoéfia: Grunderwerb in Ungarn und im 6sterreichischen Land Voratlberg, [AEL,
2014/17, 62-76; Hotnyik Zsofia: Die Voraussetzungen und die Beschrinkungen des
landwirtschaftlichen Grunderwerbes in rechtsvergleichender Analyse, CEDR Journal of Rural
Law, 2015/1, 88-97; Hotnyak Zsofia: Foldoroklési kérdések jogosszehasonlitd elemzésben, in:
Szab6 Miklos (edit): Miskoki Egyetem Doktoranduszok. Foruma: Allam- és Jogtudominyi Kar
szekcidkiadvinya, Miskole, Miskolci Egyetem Tudomanyos és Nemzetkézi Rektorhelyettesi
Titkarsag, 2016, 131-135; Hornyak Zsoéfia — Prugberger Tamas: A fold 6roklésének specidlis
szabalyai, in: Juhasz Agnes (edit.): Az 7j Prk. driklési jogi szabalyai, Miskole, Novotni Alapitvany,
2016, 47-58; Keller Agnes: A term6fold (mez6- és erdégazdasagi foldek) forgalméra vonatkozd
0j szabalyozas tigyészi szemmel, Ugyészek Lapja, 2013/6, 191-198; Kocsis Bianka Eniké: Az 4j
magyat foldforgalmi szabdlyozas az unids vizsgalat szemszogébdl, JAEL, 2014/16, 111-127;
Kocsis Bianka Eniké: A mez6- és erdégazdasagi foldek tulajdonjoganak megszerzését vagy
hasznalatat korlatozé jogszabalyi rendelkezések kijatszasara iranyuld jogiigyletek és a naturalis
obligatio kapcsolata, Studia Iurisprudentiae Doctorandorum Miskolciensium, 2015/16, 241-258; Korom
Agoston (edit): Az 4 magyar fildforgalmi sgabalyozds ay unids joghan, Budapest, Nemzeti
Kozszolgalati Egyetem, 2013, 11-166; Korom Agoston — Gyenei Laura: The compensation for
agricultural land confiscated by the Benes decrees in the light of free movement of capital, in:
Lancos Petra et al (edit.): Hungarian Yearbook of International Law and Eunropean Law 2014,
Hague, Eleven International Publishing, 2015, 289-306; Kozma Agota: Zsebszerzédések
veszélyei, Magyar Jog, 2012/6, 350-360; Kurucz Mihaly: Gondolatok egy uzemszabalyozési
torvény indokoltsdgirdl, Gazdilkodds, 2012/2, 118-130; Kurucz Mihdly: Gondolatok a magyar
foldforgalmi térvény unids fesziltségpontjainak kérdéseirdl, in: Szalma Jozsef (edit.): A Magyar
Tudominy Napja a Délvidéken 2014, Ujvidék, VMTT, 2015, 120-173; Nagy Zoltan:
A termé6folddel kapcesolatos szabdlyozas pénziigyi jogi aspektusai, in: Csdk Csilla (edit.):
Az eurdpai foldszabalyozds aktudlis kibivdsai, Miskolc, Novotni Kiadé, 2010, 187-198.; Roland
Norer: General report Commission IIT — Scientific and practical development of rural law in the
EU, in states and regions and in the WTO, in: Richli, Paul (coord.): L agriculture et les exigencies du
développement durable, Paris, 1.’ Harmattan, 2013, 367-387; Olajos Istvan: A term6f6ldek hasznalata
az erd6- és mezbgazdasagi foldek forgalmardl szolé 2013. évi CXXII. toérvény alapjan, in:
Korom Agoston (edit.): Az 4j magyar fildforgalmi szabilyozds az unids joghan, Budapest, Nemzeti
Kozszolgalati  Egyetem, 2013, 121-135; Olajos Istvan: A mez6gazdasagi foldek
tulajdonszerzéséhez kapesolédo eljarasok (jegyz6, helyi foldbizottsag), Uj Magyar Kizigazgatds,
2014/3, 53-55; Olajos Istvan: Az Alkotmanybirésig dontése a helyi foldbizottsigok szerepérdl,
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However the situation is different if the contract is not under the scope of the
Land Transaction Act.” In this case, the choice of the person exercising the preemption
right is the responsibility of the seller, and the critetia indicated in the Land Transaction
Act are examined by the land office in the frame of the real estate registration
procedure. 8

dontéseirdl, és az allasfoglalisuk indokainak megalapozottsagarol, Jogesetek Magyarizata, 2015/ 3,
17-32; Olajos Istvan: Die Entscheidung des Verfassungsgerichts tber die Rolle, die
Entscheidungen und die Begriindetheit der Grinden der Stellungnahmen der 6rtlichen
Grundverkehrskommissionen, Agrar- und Unmeltrecht, 2017 /8, 284-291; Olajos Istvan — Szilagyi
Szabolcs: The most important changes in the field of agticultural law in Hungary between 2011
and 2013, JAEL, 2013/15, 101-102; Otlovits Zsolt (edit.): Foldforgalmi szabalyozds, Budapest,
Nemzeti Agrargazdasagi Kamara, 2015; Prugberger Tamas: Szempontok az 4j foéldtérvény
vitaanyaginak értékeléséhez és a foldtorvény Gjra kodifikacidjahoz, Kapu, 2012/6-7, 62-65; Papik
Orsolya: “Trends and current issues regarding member state’s room to maneuver of land trade”
panel discussion, [AEL, 2017/22, 132-145, doi: 10.21029/JAEL.2017.22.132; Raisz Aniké:
Foldtulajdoni és foldhasznalati kérdések az emberi jogi birésagok gyakotlataban, in: Csak Csilla
(edit.): Ag eurdpai foldszabilyozds aktudlis kibivisai, Miskolc, Novotni Alapitvany, 2010, 241-253,;
Raisz Aniké: Topical issues of the Hungarian land-transfer law, CEDR Journal of Rural Law,
2017/1, 68-74; Raisz Anik6: A magyar foldforgalom szabalyozasanak aktualis kérdéseirdl,
Publicationes Universitatis Miskoleinensis Sectio Juridica et Politica, 2017/35, 434-443; Tanka Endre:
Torténelmi alulnézet a magyar posztszocialista foldviszonyok neoliberalis diktatum szerinti
atalakitdsarol, Hite, 2013/1, 109-136; Téglisi Andris: Az alapjogok hatisa a maganjogi
viszonyokban az Alkotmanybirésag gyakorlatdban az Alaptérvény hatalybalépését kévets elsé
harom évben, Jogtudomdnyi Kizliny, 2015/3, 148-157.

7 Fftv. Section 11 (2) Ownership of land may be acquired by a listed church, or the internal legal
entities thereof, under a maintenance or life-annuity agreement or an agreement for providing
care, or a contract of gift, and also by testamentary disposition, by a mortgage loan company,
subject to the limits and for the duration provided for in the Act on Mortgage Loan Companies
and Mortgage Bonds, by the municipal government of the community where the land is located
for the implementation of public benefit employment programs and social land programs, and
for urban development purposes. Furthermore Fftv. Section 36 (1) Approval by the agricultural
administration body is not required: for State acquisitions; for the alienation of land owned by
the State or by any municipal government; for the transfer of ownership of land by way of a gift;
for transactions of ownership between close relatives; for transfers of ownership between joint
owners, if it results in the termination of joint ownership; for sales transactions by way of
conveyance to another farmer in conformity with the relevant legislation, as a precondition for
subsidy; for acquisitions within the framework of authorization of parcel reconfiguration.

8 The results of the connected process is analysed by Csilla Csak and Zséfia Hornyak editors in
their articles about the interpretations of Land Transactions Act: Csak Csilla — Hornyak Zsoéfia:
Az atalakulé mezGgazdasigi foldszabalyozas, Advecat, 2013/1-4, 12-17; Csék Csilla — Hornydk
Zsofia: A foldforgalmi térvény szabalyaiba ttk6z6 mezbgazdasagi foéldekkel kapesolatos
szerzbdések jogkovetkezményei, Ostermels, 2014/2, 10-11; Csak Csilla — Hornyak Zsofia:
Igényérvényesités lehetGségei és hatarai a mez6gazdasagi foldforgalom korében - birdsagi
keretek, in: Szabé Miklés (edit.): Studia Turis-prudentiae Doctorandorum Miskolciensium, Tomus 14,
Miskolc, 2014, Gazdasz Elasztik Kft., 131-158; The first essential interpretation of this special
procedure was written by: Szilagyi Janos Ede: A foldforgalmi térvény elfogadasanak indokai,
koériilményei és f6bb intézményei, in: Korom Agoston (edit.): Az 7 magyar fildforgalmi szabilyozis
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In case of use rights, the procedure differs. Here the form countetrsigned by the
lawyer is not a precondition for the contract between the parties. The contract is
concluded with the administrative approval of the contract and the registration in the
land register only provides the contractual authenticity of the contract. This will be
important in the case where other legal conditions are conditional on ensuring the
conditions of lawful land use. The land use registration authentically certifies the title of
the use. However based on the relevant Act on the General Requirements of
Agricultural Supports Section 44 (7), there may be a number of conditions? for the
legitimate land use certification and there is no need to register in land use registration.

ag unids _jogban, 2013, Budapest, Nemzeti Kozszolgalati Egyetem, 114-119; Szilagyi Janos Ede:
Das landwirtschaftliche Grundstiickverkehrsgesetz als erster Teil der neuen ungarischen
Ordnung betreffend landwirtschaftlichen Grundstiicken, Agrar- und Unmeltrecht, 2015/2, 47-50;
Horvath Akos: Az allami féldek értékesitésével kapesolatos eljarasok: Cserba — Szinay (edit.)
Konferencia a termdfilddel kapesolatos jogi problémdkril, A Borangolas rendezvénysorozat kiséré
rendezvénye, Konferencia helye, ideje: Miskolc, Magyarorszag; See about the liability of notary:
Olajos Istvan: A mezbgazdasagi foldek tulajdonszerzéséhez kapcsolédé eljarasok (jegyzo, helyi
foldbizottsag), Uj Magyar Kizigazgatis, 2014/3, 53-55; Olajos Istvan: Az el6vasatlasi és
el6haszonbérleti jogok gyakorlasanak szabdlyai, Szalma Jozsef (edit.): A Magyar Tudomdny Napja a
Délvidéken 2014, Vajdasagi Magyar Tudomanyos Tarsasag, 2015, 50-55; Kocsis Bianka Eniké:
The new Hungarian land transfer regulation from the aspect of examination of the European
Union, Az 4j magyar foldforgalmi szabdlyozas az unids vizsgalat szemszogébol, Agrir- és
Kirnyezetjog, 2014/16, 95-127.

9 Act XVII of 2007 on the General Requirements of Agricultural Supports (hereinafter referred
to as Tet.) Section 44 (7)

a) a lawful user shall mean as the following ranking the customer, who or what, expect as
regulations on supports provide about this date otherwise, was registered as a land user in the
Land Use Register referring to the last day of the deadline for the submission of the application
and related to the requested areas;

b) registered as a family farmer in the registration of family farmers or has an agreement on the
establishment of a family farmer and he/she is in it as a family farmer;

c) the lease, leasehold, bargaining, charity land use, recreational purposes land use and sublet
contract, furthermore — according to the Act CCXII of 2013 on the Provisions and Temporary
Rules of Act CXXII of 2013 on the Transactions in Agricultural and Forestry Land Section 70
and 76 — the agreement on land use rules, the mandatory contract based on the Act LXXXVII
of 2010 on National Land Fund Section 18 (5) (including a contract concluded by a National
Park Directorate), as well as a land user based on the temporary order of the court and who is
entitle to use the defense area based on a contract;

d) who is registered as a Trustee, Beneficiary in the Real Property Registration or the user of the
right of use based on the Act V of 2013 on Civil Code Section 5:159, and who is qualified as the
successor of the budgetary body registered as a trustee;

e) who is registered as an owner or a cooperative land-use holder in the real property
registration;

f) in case of the Act CXXII of 2013 on the Transactions in Agricultural and Forestry Land
Section 42 (2) Point c) the person, who has got a written agreement concluded with the land
user registered in the land register;

@) the joint ownet on the undivided common propetty, on the area in excess of his/her shate of
ownership, in relation of the area in excess of his/her share of ownership, if he/she has not
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The third issue is whether it can be investigated and if yes, what extent the
contracts’ null and void or the nature of the sham contract in the proceeding of
agricultural administrative authority. Related to this part, the issue is whether it can be
initiated within the limitation period for the purpose of determining of the invalidity of
the contract in case of agricultural lands. If we answer yes in both areas, what is the
difference between the approach of the administrative and labor court examining the
administrative procedure of the authority deciding on the approval of the contract and
the civil court deciding on the validity of the original contract?

2. The judicial practice on the special nature of the sales of agricultural and
forestry land

The significant element of the judicial practicel®s that the contracts related to
the agricultural and forestry land need to be determined based on the land transactions
law or the civil code in the case, if the contract is concluded between two co-owners
such a way, that one co-owner acquires the other co-owner's ownership share, however
due to the transaction some co-owners still remain.

In connection with this, in case of the ’termination of joint ownership caused by
sales transaction’ turn of phrase, the Ffttv. contains 3 provisions:

Ad 1: The 300 hectares land acquisition limit may be exceeded by the size of
land commensurate with the share of a co-owner of land in joint ownership, upon the
termination of such joint ownership of land already owned on 1 May 2014.11

Ad 2: The right of preemption shall not apply to any sales transaction between
the joint owners of a land, terminating joint ownership.!2

been registered to the land use register through no fault of his/her own and has the written
agreement, which entitles to the use of the proportion of the area and the fact of usage is
suppotted by his/her management logbook;

h) the person on the undivided common propetty who is not qualified as joint ownet, if he/she
has not been registered to the land use tregister through no fault of his/het own and has the
written agreement, which entitles to the use of the proportion of the area and the fact of usage is
suppotted by his/her management logbook;

i) the close relative of land user within the meaning of the points a)-h)

j) who has the certificate issued by the notary in the deadline for submitting an application and
certified the fact of the use of the land.

10 Related to the referenced and processed judicial practice it is important to note, that neither
the lower courts nor the court making the published decision are bound by the case-by-case
decision. So the certain courts don't necessarily follow the other court's judgment opinion, there
are and there can be differences, and the practice can change at any time. In Hungary only the
decision ensuring uniformity issued by the Curia and Magyar Kozlony is obligatory for the
courts from publication based on Act CLXI of 2011 on the Organisation and Administration of
Courts Section 42 (1). In: Barta Judit — Majoros Tunde: A biréi gyakorlat szerepe a gazdasagi
tarsasig vezetS tisztségviselGjének hitelez8kkel szembeni felel6sségét illetéen, Publicationes
Universitatis Miskolciensis Seties Juridica et Politica, 2017/35, 188-189.

11 Fftv. Section 17 Point b).

12 Fftv. Section 20 Point b).
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Ad 3: Approval by the agricultural administration authority is not required for
transfers of ownership between joint owners, if it results in the termination of joint
ownership.13

It can be concluded that the transaction of land happens according to the
provisions of Land Transactions Act. However, such legal relations were removed from
the land acquisition limit,!4 the process related to the land preemption right,!> the
approval of agricultural administration authority!¢ by the Fftv. Thus any specialities of
the Land Transaction Act are not to be applied to the sales transaction sale, so in the
aspect of substantive law!” these transactions are judged based on the Act V of 2013 on
the Hungatian Civil Code (hereinafter referred to as Ptk.) and in the aspect of formal
and procedural law these transactions are judged based on Act CXLI of 1997 on the
Real Estate Registration (hereinafter referred to as Inytv.).18

The further interpretation possibility is what the ’termination of joint ownership
caused by’ means.

In this issue the judicial practice is also shared. On the one hand, this phrase can
be interpreted in such a way that it is need to endeavor that in the exercise of the
ownership, the joint ownership, as the transaction restrictive and difficult regulation of
the common practise of partial rights, shall to be applied to a lesser extent. So in this
aspect, the system of justice needs to undertake to promote the quicker perfection of
the transactions, which leads to the reduction of the number of co-owners. Based on
this consideration, the transaction is also within the scope of the regulation, which does
not eliminate but only reduces the number of co-owners. So the judge, who makes
decision in such a way, openly undertakes that in order to promote the subsequent
disappearance of joint ownership, he/she does not enforce the possession limit, the
pre-emptive right and the approval of the authority for the purpose of the protection of
joint ownership.

The judge's argument, which correctly reveals that in this case the question is
that ‘based on the Fftv. Section 20 Point b), does the termination of joint ownership caused by sales
transaction between the co-owners need to be interpreted in such a way, that it contains only the contract,
wherein the termination of the joint ownership happens in point of the whole property. So the buyer
purchases all ownership percentage of the co-owners, or it shall apply in the case, when if the buyer does
not obtain exclusive ownership, so the termination of joint ownership shall be interpreted in the relation
between the buyer and seller.

13 Fftv. Section 36 (1) Point e).

14 Fftv. Section 16 (1), but the but the reference does not include a reference to Section 10 (2),
so this applies only to the transactions between the farmers.

15 Fftv. Section 18-19.

16 Fftv. Section 23-35 Point 7-8.

17 Ptk. Section 6:215-6:230.

18 Inytv. Section 32-306, Section 39 (3) and Section 47.

19 BH 18679 Page 5 (4).
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In order to solve the question, the court cited the rule among the general rules
of Ptk. as the the legal place of the solution. 20 In its judgement, the court declares that
‘the situation is qualified as a termination of joint ownership, when the court gives the subject of the

Joint ownership to several co-owners.’

The fundamental aim of the termination of joint ownership is the reduction of
the number of co-owners.

‘Consequently, regardless of the concept, that the joint ownership is a situation, when the right
of ownership is entitled to several person based on Ptk Section 5:73 (1), the sales transaction between
the co-owners is qualified as the termination of the joint ownership, when the co-owner buyer does not
mafke contract related to the all ownership percentage, so the ownership right is not only for the buyer
after concluding the contract.”!

Based on the aforementioned description, the termination of joint ownership
caused by sales transaction between the co-owners shall to be interpreted in the relation
of the co-owners based on the Fftv. Section 20 Point b) regardless of the fact, that the
property still remains in joint ownership between the buyer and the co-owners who do
not participate in the contract.

In the above judgement, the judge, although cited to the relevant provisions of
the Land Transaction Act, he did not consider the introductory reasons of the present
article. The transaction is under the scope of Fftv and the transaction shall support the
concentration of possession indicated in the preamble. So if the transaction does not
effectively lead to the termination of joint ownership, only the ownership percentage
handled by the owners is reduced, not the strange and contrary manner of the spirit of
the Land Transaction Act of the exercise of ownership is disappeared.

The above judgement is contrary to the decision of the Cutia.?2 The council of
the Curia agrees with the content of the decision no. Kfv.I111.37.232/2015/7.2% and the
decision no. Kfv.I11.37.349/2015/5. made by the other councils of the Cutia, whose
made a decision in the same legal point of view related to the aforementioned legal
issue.

The Land Transaction Act Section 18 determined the ranking and person, what
and who are entitled to the pre-emptive right. The Land Tranaction Act Section 21 (1)
contains the rule of pre-emptive right in case of land transaction. Based on the Land
Tranaction Act Section 20 Point b) the right of preemption shall not apply to any sales
transaction between the joint owners of a land, terminating joint ownership.

20 Ptk. Section 5:84 (1).

21 BH 18679 Page 6 (4)-(7).

22 BH 6613. Page 3 (6)-(9) and Page 4 (1)-(3).

23 The decision interprets the common property as the follows: "T'he common property, as a definition,
always exists for a particular thing. 1t follows from the fullness of the property that only one property right can
exist at one time, but if it is shared among several people, then a common property is created.” See the
aforementiened decision page 5 (3).
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The Curia determines in its authoritative judgement, that the Fftv. Section 20
Point b) is clear, and it contains the termination of the joint ownership as an exception
and not the transaction between the co-owners in general. The joint ownership is not
determined by the number of co-owners, but the fact, if an object has more than one
owner and until this situation still remain, the joint ownership is uninterrupted related
to the object regardless of the number of co-owners. The condition based on the Land
Transaction Act Section 20 Point b) is fulfilled if it is no longer possible to speak about
joint ownership, so the number of co-owners decreases one person.

The viewpont formed in the case law of Curia, that the joint ownership of the
land is terminated, if the land is owned by only one owner. In case of co-owners, the
transaction between the co-owners does not result the termination. The clear provision
of Land Transaction Act defines the termination of the joint ownership as an exception
not the transaction between the co-owners in general, because the joint ownership is
not determined by the number of co-owners, but the fact that the land is owned by
more than one owners. Until this situation remains, it shall be talked about
uninterrupted joint ownership related to the land regardless of the possible changes of
the number of co-owners in the joint ownership. The legal condition is the termination
of joint ownership caused by sales transaction between the co-owners. The transaction
shall to be concluded between the co-owners and result the termination of the joint
ownership. In all other cases, the right of preemption defined in the Land Transaction
Act is applicable, whereby the co-owners, if the offer comes from one of the co-
owners, are entitled to exercise their preemption right according to their ranking of
preemption rights based ont he Land Transaction Act Section 18.24

3. The conclusion of the null and void and non-concluded nature of contract

Until the adoption of the Transaction Land Act, the interpretation and
conclusion of the nature of the contracts were the tasks of the civil courts. If there was
a legal dispute between the parties related to the interpretation of the contract, anybody,
who had legal interest to the invalid enouncement of the contract, brought an action
within the limitation period and requested from the court to appoint that the contract is
null and void, or is not qualified as concluded and there were not any legal effect
attached to the contract.

Based on the Patk Book six Chapter XVIII, the sham contract, the illegal
contract,? the immoral contract,?’” the usutrious contract?® and the nullity of fiduciary
collateral arrangement? are qualified as null and void.

24 The summary of the opinion of property registration case-law analysis group about land
transaction application of law, in: http:/ /www.kutia-
birosag.hu/sites/default/files/joggyak/az_ingatlan-nyilvantartasi_joggyakotlat-
elemzo_csoport_osszefoglalo_velemenye_1.pdf (12.03.20106)

25 Ptk. Section 6:92 (2) A sham contract shall be null and void, and if such contract is intended
to disguise another contract, the rights and obligations of the parties are to be adjudged on the
basis of the disguised contract. See about the sham contract: Kocsis Bianka Eniké: A mez6- és
erd6gazdasagi foldek tulajdonjoganak megszerzését vagy hasznalatat korlatozo jogszabalyi
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The contract is not qualified as concluded, if it contains impossible,
meaningless, or contradictory clauses. Such litigation can be brought within five years’
limitation petiod from the acquisation of the right on the competent district court or
tribunal for the conclusion of the legal title of invalidity contract.

On the other hand, the Fftv Section 23 (1) Point a) contains the following
provision: "The agricultural administration anthority shall adopt a decision within fifteen days of
receipt of the documents for the refusal of approval of the contract of sale, if it finds that the contract of
sale is to be treated as a non-contract or shall be considered null and void on account of the infringement
of regulations.’

In this case, the regulation gives double interpretation obligation to the
agricultural administrative authority. On the one hand, the parties, therefore the buyer
and seller of the original contract during the contracting did not obsetve the
cumpolsory provision of the regulation. Because of this reason, the contract is qualified
as a sham contract, an immoral contract, an usurious contract or a nullity of fiduciary
collateral arrangement or because of this problems, the content of the contract will be
impossible, contradictory or meaningless.

Therefore in case of its interpretation, the agricultural administration authotity
should fulfill such a dualistic interpretation. Analyzing the relevant decisions of
agricultural administration bodies, it can be realized that the reference to the Fftv.
Section 23 (1) is almost completely missing from the practise of agricultural
administation authority. I can only refer to cases of court practice, wherein one of the
party, mostly the original buyer,refers to that the agricultural administration authority
did not interpret the contract concluded between the parties and did not find the null
and void of the original contract due to the aforementioned faults.

3.1. The effect of the buyer’s incorrectly marked preemptive right to the validity
of the contract

I would like to start the interpretation of the null and void and non-concluded
contracts in the land transaction process with the following statement. The original
buyer of the sales contract was marked as a local resident. The agricultural
administration authority determined, that the permanent resident of the buyer of the
original sales contract was different than the marked place, wherein the subject of the
contract, the land laid, so the buyer was not a local resident.

rendelkezések kijatszasara iranyulé jogiigyletek és a naturalis obligatio kapcsolata, Studia
Turisprudentiae Doctorandorum Miskolciensinm, 2015/16, 241-258; Kozma Agota: Zsebszerzdések
veszélyei, Magyar Jog, 2012/6, 350-360; Olajos Istvan: A zsebszerz6désekedl, Héthatir, 2001/2,
36-38; Olajos Istvan — Szalontai FEva: Zsebszerzédésck a term6fold-tulajdonszerzések teriiletén,
Napi Jogdsz, 2001/7, 3-10.

26 Ptk. Section 6:95.

27 Ptk. Section 6:96.

28 Ptk. Section 6:97.

29 Ptk. Section 6:99.
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Thus the contract was approved by the holder of the preemtion right, who made a
preemptive declaration as a local resident.

The original buyer of the sales contract brought an action against the legally
binding administrative decision. In his application, he presented that in case of the
examination of the contract’s data, it should have been shown to the agricultural
administration that the buyet's place of residence and the location of the land were in
different places. Therefore the nullity of the contract concluded between the parties
should have been determined because of the breach of the regulation and the
administrative approval of the contract should have been rejected based on the
analyzed Fftv Section 23 (1) Point a).

In this case the courts determined, that the validity of the basic sales contract
was not concerned by the unilateral declaration of the buyer added in the contract.
The unlawfulness of this does not make the whole contract between the parties null
and void. If one of the contract’s provision runs counter to a cogent rule or the
targeted legal effect allowable by the parties is not allowed, the private law contains
sanction of invalidity. Whether a contract clause qualified as null and void results the
nullity of the whole contract or that the nullity is limited to the relevant clause of the
contract, it is to be decided according to the rules of partial nullity. The cogent rules of
the Civil Code usually link the consequences of nullity to the prohibition, and the
contract contrary to the rule of the compulsory legal enforcement is invalid, if the
nullity, as the consequence of its, is stated by the regulation. 3 The original contract is
able to cause the legal effect in the lack of the null and void declaration and with the
perfect legal declaration of the local resident has preemptive right, the original contract
eliminated the partial nullity of the original contract. Thus based on the provisions of
PED no. XXV if we examine the original contract without the null and void
declaration, the authority could consider it valid, so the authority did the right thing,
when they approved the contract with the holder of preemptive right.

The Curia agreed with this ditecton of the courts’ argument. Taking into
consideration the provision of Fftv. Section 28 the agricultural administrative authority
shall carry out the examination based on the same criterias, in respect of the contractual
buyer and persons submitting the recognised declaration, so they shall to be ranked
based on the same criterias. In the point of the sales contract and the recognised
declaration, the agticultural administrative authotity shall carry out the preliminary
validity clarification without the ranking to whether it can be determined one of the
denial reason based on the Fftv. Section 23 (1) or more than one, which circumstance
causes the refusal of the approval of the sales contract. If the recognised declaration has
any defect, the denial legal consequence of the approval of the sales contract shall to be
applicable based on Fftv. The same rule shall apply to the contracting party, the
agricultural administration authotity shall decide on the approval of the sales contract,
and the listed denial reasons shall to be examined in the point of the buyer and person
submitting the recognised declaration based on Fftv. Section 23 (1).3!

30 See the decision of Coutt of Gyula no. 9. K£25.190/2016/9.
31 BH 11803 Page 6 (14).
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3.2. The effect of the buyer’s missed marked preemptive right to the validity of
the contract

In the other case, from the result of the contract's data, the Fftv. Section 18 (1)
Point d) was not recognised in case of the local resident® as the condition of
preemptive right. Therefore a claim of preemtive right was founded to the contract by a
person, who based his preemptive right on Fftv. Section 18 (1) Point e). 3 In its
decision, the competent agricultural administrative authority supported the contract
with the buyer who made the preemptive declaration. The authority referred to that the
original buyer of the contract has not made a preemption declaration and it shall not
examine the existence of the such right of the buyer.

The buyer of the original contract applied to his submission againt the legally
binding decision. In his submission, he stated that the agricultural administrative
authority breached the regulation, when did not take into consideration in its decision
that the original contract between the parties did not meet the following requirements
as the substantive validation conditions of the contract based on the Fétv. Section 13
(). In the sales contract it also shall to be determined whether the buyer is entitle to practise a
preemptive right. In the case of the existence of this right, it also shall to be determined in the contract,
that the right is in what regulation and in which place of ranking determined in the regulation. In case
of the preemptive right based on a contract, this fact shall to be determined in the sales contract.’

In this case, the lack of the existing preemption right from the contract is such
a lack of provision, which causes that the original contract does not correspond to the
conditions of Fétv., so it is qualified as the breach of the law. This breach of the law
cannot be remedied in such a way that the agricultural administrative authority
approved the contract with a preemptive rights holder who is weaker than the original
buyer.

In the legally binding decision?* the competent Administration and Labour
Court approved the decision of the agticultural administrative authotity as valid. The
Court referred to that the buyer does not determine his claim to practise his
preemption right, the existence of this right shall not to be assessed as the validation
condition of the whole contract, but in such a way that if his preemption right is, then it
does not have to be taken into account.

In my opinion, this interpretation is wrong in this case. The marking of the
preemption right of the original buyer and the indication of this in the contract is such
a substantive law natural provision based on Fétv. Section 13, which marking is the
compulsory provision of such nature contracts. If the contract does not contain one of
these elements,? it is not possible to aside from the cognition of these by the authority.

32 A farmer who qualifies as a local resident.

33 Any farmer who has been residing or has his center of agricultural operations for at least three
years in a municipality from whose administrative boundaties the land in question is located
within a 20-kilometer radius via public road or publicly accessible private road.

34 The decision of Miskolc Administration and Labour Court no. 11. K.27.145/7.

3 The implementing decree of Fftv Section 13 (1) in case of natural person covered by the Act
on the Register of the Citizens’ Personal Data and Address, the personal identification number;
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For example if the nationality of the party is out of the contract, the decision of the
agricultural administrative authority is always a rejection even if the nationality of the
parties has no doubt. In the present case, it was also clear to the agricultural
administrative authority that the original buyer was a local resident. However, this
circumstance can not be taken into account ex officio. It shall not aside from the fact,
the local resident status and the fault of the parties and the lawyer prepared the contract
that the fact is not in the contract. Such fault of the contract is not only affected to the
parties. In the present case, the properly indicated circumstance giving the exercise of a
right of pre-emption and the indicated local resident would have kept the farmer away,
who has been residing or has his center of agricultural operations for at least three years
in a municipality from whose administrative boundaries the land in question is located
within a 20-kilometer radius via public road or publicly accessible private road. In the
case, the preemptive declaration of the original buyer was replaced by the decision of
the acting authority, but with the contradictory content. In my view, only the
declaration of buyer could have led to the aforementioned legal interpretation of the
authority, if the original buyer declares that he does not have a preemption right. In all
other cases, the non-indication of the conditions giving to preemptive right is such an
advocatory malpractice, which violates the interests of the original buyer and also such
interests of the other preemption right holders, which they practise only their
preemption right, which is stronger than the original buyer’s right, in the notary
proceeding.

In the further part of my research, I intend to analyze the civil law decisions
about the nullity and the non-concluded nature of the contract. In the later parts of my
research, I will also examine whether there is any difference in the practice of
preemption and prelease rights based on the relevant court practice and whether there
are differences between the assessment of the purchase price and the lease fee in the
different courts.

in case of person, who has not got personal identification number, the internal unique
identification number truled by Section 2/A, if he/she has been informed about it, furthermote
the citizenship and address.

The implementing decree of Fftv Section 13 (2) the contract party is a member of the Hungarian
Chamber of Agriculture, Food Economy and Rural Development (hereinafter referred to as:
Chamber), then the contract needs to contain the membership identification number beyond the
Section 13 (1).

The implementing decree of Fftv Section 13 (3) the purchase contract must also state whether
the buyer is eligible for preemption. In case of the existence of the preemption right, the
contract must contain the relevant law and the rank of the specified place. In case of a contract-
based pre-emptive right, this must be determined in the sales contract.
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