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Abstract

In recent years, there have been several Constitutional Conrt decisions dealing with the right to a bealthy
environment and its interpretation. In these decisions, the Constitutional Court has further developed and partially
renewed the content of the right to a healthy environment and its interpretation, which was necessary and justified
Jollowing the adoption of the Fundamental Law of Hungary, and especially following its fourth amendment.
Accordingly, the present study reviews the recent changes in the content and interpretation of the right to a healthy
environment and the new tendencies that can be observed in this context by analysing the practice of the
Constitutional Conrt of Hungary.
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1. The fourth amendment to the Fundamental Law of Hungary and its impact
on the dogmatics of the right to a healthy environment

Although it is not the aim of the present work to analyze the provisions of the
Fundamental ILaw of Hungary that are relevant from an environmental law
perspective,! we consider it important to note that compared to the regulations of the
previous Constitution, in the Fundamental Law, which came into force on 1 January
2012, the issue of environmental values and environmental protection appears more
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! For a detailed analysis of the environmentally relevant provisions of the Fundamental Law, see
in particular: Bandi 2013, 67-92.; Horvath 2013, 222-234. For the interpretation of the
provision of the Fundamental Law concerning GMO-free agriculture, see in particular:
T. Kovacs 2015, 308-314.; Fodor 2018, 48-50. and Szilagyi 2021a, 455—464. Regarding the
concept of the right to food included in the Fundamental Law, see in particular: T. Kovacs 2017,
76-78., 126-127., 144-145. and Szilagyi, Hojnyak & Jakab 2021, 72—86. For a detailed analysis
of the water provisions of the Fundamental Law, see in particular: Fodor 2013, 329-345. and
Raisz 2012, 156-157.
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widely and with greater emphasis. We see that from the National Avowal, which
functions as a preamble, to the chapter entitled ‘Foundation’ that contains general
provisions and principles, to the chapter ‘Freedom and Responsibility’, which deals
with constitutional fundamental rights, and to ‘The State’, the Fundamental Law
contains environmental law provisions. Before reviewing the case law of the
Constitutional Court it can be stated, based merely on the comparison of the previous
and the current constitutional regulation, that environmental values, environmental
protection, sustainable development, and future generations are given more weight in
the Fundamental Law.? In our view, all this is related, among other things, to the fact
that, compared to the previous Constitution, which is considered to be value-neutral,
the current Fundamental Law has a value-bearing character, one of the manifestations
of which is the protection of the environment in the document itself. In the light of all
this, it is not surprising to find that among the national constitutions of the European
Union, the Hungarian constitution regulates the most comprehensively relevant areas
from the point of view of environmental policy.> According to Laszl6 Fodor,
a constitution recognizing environmental values can formally contribute to the
development of an environmentally friendly legal order in such a way that it provides
a basis for reference and creates an obligation to define environmental protection
requirements.* In our view, the regulation of the Fundamental Law meets these criteria.

The fourth amendment to the Fundamental Law is relevant to the present work
because as a result of the amendment the decisions of the Constitution Court before its
entry into force were rendered lapse, i.e. the Constitutional Court was not bound by its
decisions and case law that is based on the previous Constitution. According to the
explanatory memorandum to the proposal for the fourth amendment of the
Fundamental Law, the purpose and legal policy reason of the amendment was to
interpret the provisions of the Fundamental Law in the context of the Fundamental
Law itself, independently of the system of the previous Constitution. However,
the amendment and its explanatory memorandum also stated that this act does not
affect the legal effects of the decisions of the Constitutional Court in this area, i.e.
issued based on the regulations of the previous Constitution, nor does it forbid the
Constitutional Court to refer to previous decisions. It must be noted that the latter
cannot be ruled out simply because the Fundamental Law itself states that the
provisions of the Fundamental Law must be interpreted in accordance with the
achievements of the historical constitution,® and the former Constitution and the case

2 As Attila Antal puts it “[...] zhe adopted Fundamental Law bas a strong environmental policy profile, an
environmental philosophy, if you will” Antal 2011, 47.

3 Kiss 2017, 257. Laszl6 Fodor takes the same position. See Fodor 2013, 337.

4 Fodor 20004, 65.

5 Fundamental Law of Hungary, Final and mixed provisions, point 5. Ordained by Article 19
Paragraph (2) of the fourth amendment to the Fundamental Law.

¢ Paragraph (3) Article R) of the Fundamental Law of Hungary. See more in this regard:
Trécsanyi 2014, 59—62. Paragraph 17 of the National Avowal is also relevant in this regard,
which, in our view, should be read in conjunction with Paragraph (3) Article R). Paragraph 17 of
the National Avowal states: “We respect the achievements of our bistorical constitution and the Holy Crown,
which embodies the constitutional national continuity of Hungary and the unity of the nation”.
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law of the Constitutional Court developed on the basis thereof, falls within this scope.”
Due to such a change in the constitutional regulation, it was left to the Constitutional
Court to clarify this issue. With regards to the right to a healthy environment,
the interpretation of this provision was particularly important, as the case law of
the Constitutional Court of more than two decades prior to the enactment of
the Fundamental Law was of paramount importance in shaping and developing
the dogmatics of this right.

Shortly after the entry into force of the fourth amendment to the Fundamental
Law on 1 April 2013, the Constitutional Court also ruled on this issue® but did so in
a general manner for the time being, as the issues of interpretation of the right to
a healthy environment were not directly addressed at that time. From the above-
mentioned decision of the Constitutional Court, the following findings are of huge
importance to our topic and the problems raised. As stated in the reasoning of the
decision, the Constitutional Court may refer to or cite the arguments, legal principles,
and constitutional contexts developed in its previous decisions if there is no obstacle to
the applicability of such findings based on substantive conformity of the relevant
section of the Fundamental Law with the Constitution, taking into account the rules of
interpretation of the Fundamental Law and that there is no obstacle based on the
specific case.” At the same time, it was also established that the applicability of these
arguments, legal principles, and constitutional contexts must always be examined by the
Constitutional Court on a case-by-case basis, looking at the context of the specific
problem.! The Constitutional Court has thus established a link — or legal continuity if
you will — between the provisions of the Fundamental Law and the applicability of its
decisions based on the previous Constitution and the principle findings expressed
therein. The connection between the previous and the current constitutional regulation
regarding the right to a healthy environment was finally established by the
Constitutional Coutt’s Decision 16/2015 (VI.5.).

2. The findings of Decision 16/2015 on the dogmatics of the right to a healthy
environment

Decision 16/2015 is of outstanding importance for the subject of the present
study in two aspects. Firstly, in this decision, the Constitutional Court reaffirmed its
practice concerning the dogmatics of the right to a healthy environment established
before the enactment of the Fundamental Law, and on the other hand, it interpreted
the environmentally relevant provisions of the Fundamental Law.!! In the following,
Decision 16/2015 will be analyzed along with these two aspects.

7 Cf.: Varga Zs. 2016, 87-88.

8 The Constitutional Court made principle statements in Decision 13/2013 (VI.17) in
connection with the problem raised.

? The reasoning of Decision 13/2013 [32].

10 The reasoning of Decision 13/2013 [33]—[34].

1 Tt should be noted at this point that prior to Decision 16/2015, regardless of the fourth
amendment to the Constitution, the Constitutional Court would have had the opportunity to

41



David Hojnyak Journal of Agricultural and
Current tendencies of the development of the right to a healthy Environmental Law
environment in Hungary in the light of the practice of the 31/2021
Constitutional Court in recent years

2.1. Strengthening the dogmatics of the right to a healthy environment

In Part V of the explanatory memorandum of the decision, the Constitutional
Court reviewed the dogmatics of the right to a healthy environment through the
development of the Hungarian Constitution and the relevant case law of the
Constitutional Court. Prior to this, however, the Constitutional Court examined the
development of the right to a healthy environment and environmental protection in its
international context, recording the key findings of the Stockholm Declaration (1972),
the Rio Declaration (1992), the Johannesburg Declaration (2002) and the Rio 20+
Declaration (2012) and also briefly touched upon the work of the Club of Rome and
the Brundtland Commission.!? It is important to emphasize all this at this point because
the Constitutional Court considers the dogmatics developed by it to be a pioneer in an
international context as well.!3

Following this background, the Constitutional Court reviewed its own previous
case law relevant to the dogmatics of the right to a healthy environment.!* Of the
relevant case law of more than two decades, the Constitutional Court specifically
highlights Decision 28/1994 (V.20.), which is aptly called the ‘basic environmental
decision’ of the Constitutional Court, as in addition to the two environmentally relevant
provisions of the previous Constitution, the principles and requirements it contains can
be considered as the constitutional basis of the right to a healthy environment, which
was then further developed and clarified by the Constitutional Court in several further
decisions.!> Next, let us briefly review the most important elements of the dogmatics of
the right to a healthy environment based on the interpretation of the Constitutional
Court:

(a) The right to a healthy environment is a fundamental right which, however, is
special among fundamental rights in a way that it has no subjective side, but which,
because of its fundamental rights nature, is stronger than the objectives and duties of
the state enshrined in the Constitution. This third-generation right with differentia specifica
is, therefore “primarily an independent and inberent institutional protection, i.e. a specific
Sfundamental right of which the objective, institutional protection side is predominant and decisive”

interpret the right to a healthy environment, now in view of the new constitutional regulations.
The interpretation would have been based on Decision 44/2012 (XII. 20.) and the case on
which it is based.

12'The reasoning of Decision 16/2015 [69]—[76].

13 The reasoning of Decision 16/2015 [79].

14 The reasoning of Decision 16/2015 [80]—[86].

15 It should be noted that, although Decision 16/2015 bases the dogmatics of the right to
a healthy environment primarily on the provisions of Decision 28/1994, it also refers to a
number of other decisions which have also made a significant contribution to the design,
development and clarification of the dogmatics. Thus, the Constitutional Court referred to the
following decisions when defining the content elements of the right to the environment:
Decision 64/1993 (X11.22.); Decision 27/1995 (V.15.); Decision 14/1998 (V.8.); Decision
48/1998 (X1.23.).
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and thus the right to a healthy environment “raises the guarantees of the state's fulfillment of its
environmental obligations to the level of fundamental rights.”*®

(b) With regard to the nature of the right to a healthy environment, the
Constitutional Court also found that it is, in fact, part of the objective institutional
protection of the right to life, and the Constitution thus ‘declares the state's obligation fo
maintain the natural foundations of human life as a separate constitutional right”’

(c) The state can ensure the right to a healthy environment primarily by
providing legal and organizational guarantees. In this context, the Constitutional Court
ruled that the extent of the institutional protection of the right to a healthy
environment cannot be determined arbitrarily by the state, i.e. “zhe state does not enjoy the
Sreedom to allow the state of the environment to deteriorate or to allow the risk of deterioration.”’
From this requirement, among several others, one of the most important elements of
the dogmatics of the right to a healthy environment, the so-called “non-derogation
principle” (the prohibition of regression) follows.!8 The purpose of this prohibition is to
ensure that “zhe level of protection already achieved does not decrease”, i.e. the state may not
reduce the level of protection of nature and the environment already provided by
legislation.!®

(d) The reduction of the level of protection set out above — i.e. the restriction of
the right to a healthy environment - is considered allowable by the Constitutional Court
in one instance, namely when it is absolutely necessary for the enforcement of another
fundamental right or constitutional value.’® Restriction of the right to a healthy
environment is therefore only possible in accordance with the requirement of
proportionality and necessity, by carrying out a fundamental rights test - however, all
this has not yet happened. As it can be seen, the fundamental nature of the right to a
healthy environment can also be seen in this respect.

(e) In addition to the non-derogation principle, the Constitutional Court also
named several other environmental principles in its decision, such as the principle of
prevention,?! the principle of proportionality?? , or the principle of integration.?3

(f) Another important finding of the Constitutional Court was stating that one of
the means of enforcing the right to a healthy environment is that “zhe level of protection of
the built environment provided by law cannot be reduced by legally non-binding official decisions”,
which means that the Constitutional Court extended the right to a healthy environment
to the protection of the built environment, which also includes the protection of the
urban environment and spatial planning.2*

16 The reasoning of Decision 16/2015 [80].
17'The reasoning of Decision 16/2015 [85].
18 For more about the non-regression see: Bandi 2017, 159-181.; Fodor 2006b, 109—-131.
19 The reasoning of Decision 16/2015 [81]
20 The reasoning of Decision 16/2015 [80]
21 'The reasoning of Decision 16/2015 [81]
22 The reasoning of Decision 16/2015 [80]
[
[

@ oo

and [109].
and [109].
2 The reasoning of Decision 16/2015 [83].
24 The reasoning of Decision 16/2015 [83].
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In addition to defining the main substantive elements of the constitutional
fundamental right to a healthy environment, the Constitutional Court also stated that
“the text of the Fundamental Law regarding the right to a healthy environment is the same as the text
of the Constitution, therefore the findings made in previous decisions of the Constitutional Conrt can
also be considered relevant in the interpretation of the right to a healthy environment.”?> In Decision
16/2015, after reviewing its own previous case law, the Constitutional Court confirmed
the main elements of the dogmatics of the right to a healthy environment, at the same
time establishing the link between the previous and current constitutional regulations,
ie. the previous case law of the Constitutional Court regarding the right to the
environment can be maintained and will be applicable in the future.

2.2. Interpretation of the environmental provisions of the Fundamental Law

Following the above, the Constitutional Court reviewed the environmental and
nature protection provisions of the Fundamental Law. In doing so, the Constitutional
Court stated that “the Fundamental Law not only preserved the level of protection of the
fundamental right to a healthy environment, but also contains significantly more extensive provisions in
this area than the Constitution. The Fundamental Law thus further developed the environmental
values and approach of the Constitution and the Constitutional Court.” Although the
Constitutional Court itself states in the decision that “z is the task of the Constitutional
Court to interpret and explain the content of the provisions of the Fundamental Law in today's
circnmstances”, unfortunately, this was done only in an extremely narrow circle.?6

In its decision, the Constitutional Court primarily interpreted Article P),
in connection with which it found that Paragraph (1) Article P) raised the requirement
to protect, maintain and preserve the environment and nature for future generations to
a constitutional level. Paragraph (1) Article P) thus expressly regulates the state's
obligation, and, on the other hand, defines what environmental protection actually
means as the state’s and citizens’ obligation. In addition, the Constitutional Court
considers the extension of the scope of obligations with regard to the protection of the
environment to be a significant step forward compared to the regulation of the
previous Constitution. While the Constitution focused exclusively on state obligations,
the Fundamental Law extends environmental obligations to everyone, that is,
to all citizens.?” The Constitutional Court also referred to the close relationship between
Article P) and Article XXI stating that Paragraph (1) Article P) sets out an objective for
the state, the achievement and implementation of which is ensured by the fundamental
right derived from Paragraph (1) Article XXI. These two articles have been linked by
the Constitutional Court to the prohibition of regression and, as we shall see later,
to the precautionary principle, when it stated that “zbe fulfillment of the state objective and the

25 The reasoning of Decision 16/2015 [90]; It should be noted that the Constitutional Coutt has
already established the above in Decision 3068/2013 (II1.14.), however, the decision was issued
before the fourth amendment to the Fundamental Law, and the dogmatics of the right to a
healthy environment was not addressed in such detail by the Constitutional Court.

26 The reasoning of Decision 16/2015 [91].

27 The reasoning of Decision 16/2015 [92].
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enforcement of the fundamental right to a healthy environment is ensured by the maintenance of the
already achieved level of protection of the healthy environment’ 28

However, the Constitutional Court has stopped at this point and did not proceed
with the interpretation of the provisions of the Fundamental Law. At the same time,
it is important to refer to the concurring reasoning of Constitutional Judge Imre Juhasz,
in which he added an addition to the part of the decision interpreting Article P).
Constitutional Judge Juhdsz also made three critical remarks regarding the reasons for
the adopted decision. On the one hand, he expressed doubts as to whether the
dogmatics of the right to a healthy environment, laid down almost 25 years ago,?’ could
be applied to the new provisions of the Fundamental Law.’® On the other hand,
he pointed out that the Constitutional Court did not give sufficient weight to the
conceptual change, which, in his view, had taken place in the constitutional regulation
of environmental protection, the right to health, and the right to a healthy environment
with the Fundamental Law’s entry into force.?® Thirdly, in the concurring reasoning,
he explains that the Constitutional Court did not use the possibility of interpretation in
relation to the new provisions of the Fundamental Law, i.e. those that were not present
in the previous Constitution. Constitutional Judge Juhidsz sees this as a missed
opportunity, which would have been suitable for modernizing the dogmatics of the
right to a healthy environment, stating that “n #his respect, the decision remains indebted to the
consistent solution of the task it has undertaken, i.e. the interpretation and explanation of the
provisions of the Fundamental Law in today's circumstances”. At the same time, he emphasizes
that “the reasons for the decision, therefore, left the question partly unanswered of whether, and if so in
what direction, had progress been made in the last 20 years in the field of constitutional environmental
protection since the adoption of the deservedly important and rightly cited decision.”® In any case,
the statement of the concurring reasoning pointed out that there were still several
questions to be answered regarding the provisions of the Fundamental Law on
environmental law and the dogmatics of the right to a healthy environment.

3. New directions and tendencies in the practice of the Constitutional Court of
Hungary

Six years have passed between the adoption of Decision 16/2015 and the
tinishing of the manuscript of the present work. In the light of the above, the question
arises as to whether there has been a substantial change in the interpretation of the right
to a healthy environment. In the following, without wishing to be exhaustive,

28 The reasoning of Decision 16/2015 [109].

2 In connection with this, it should be noted that several Hungarian environmental lawyers have
previously pointed out that the dogmatics of the right to a healthy environment is outdated,
which — among several other circumstances — can be justified by the lack of legal development
activities of the Constitutional Court. See: Fodor 2006¢, 53—99.; Majtényi 2010, 21.; Fodor 2011,
4.; Bandi 2013, 91.

30 The reasoning of Decision 16/2015 [143].

31 The reasoning of Decision 16/2015 [144]—[145].

32 The reasoning of Decision 16/2015 [153].
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it is reviewed what new directions can be observed concerning the dogmatics of the
right to a healthy environment in the light of the Constitutional Court's legal
interpretation and legal development activities.

3.1. The emergence of the precautionary principle as a constitutional principle in
the case law of the Constitutional Court

The precautionary principle has appeared in the recent practice of the
Constitutional Court.?> From the legal practice’s point of view, Decision 13/2018
(IX.4.) is of the greatest significance, as in this decision the Constitutional Court has so
far dealt with the precautionary principle, more precisely with its interpretation, in the
greatest detail. However, it is important to note that the precautionary principle
appeared in the case law of the Constitutional Court before and after this 2018
decision. Accordingly, the following is a brief overview of the Constitutional Coutrt's
case law on the precautionary principle.’*

The legal development implemented in Decision 13/2018 was preceded —
or substantiated if you will — by three decisions of the Constitutional Court. In the case
law of the Constitutional Court, the precautionary principle first appeared in Decision
3223/2017 (IX.25.), namely as a principle of environmental legislation. In that regard,
the decision states that “zhe main reason for the probibition of regression (non-derogation),
as a regulatory line is that failure to protect nature and the environment can trigger an irreversible
processes, so it is only possible to create regulations on environmental protection if we take into account
the principles of precantion and prevention.”>> According to the decision, the legislator must
therefore also take the precautionary principle into account when creating new
legislation.3¢

The next decision to be examined, Decision 27/2017 (X.25.) goes beyond all this
in a way stating that this principle is one of the generally accepted principles of
environmental law, however, it does not address its substantive issues.3’” However,
Decision 28/2017 (X.25.)3 provides a real novelty, as the Constitutional Court defined
the principle of precaution in this decision, i.e. the Hungarian constitutional concept of

3 It should be noted at this point that Ldsg/d Fodor has already indicated in a study published in
2007 that there are principles of environmental law that have not been used by the
Constitutional Court so far, but could have been effectively invoked to interpret and enforce the
right to a healthy environment. Within this circle, Fodor specifically mentions the precautionary
principle. Cf.: Fodor 2007, 18.

3 During the processing of the topic, we relied heavily on the research results of Jdnos Ede
Szildgyi. See more in this regard: Szilagyi 2018, 76-91. In connection with the practice of the
precautionary principle in the Hungarian Constitutional Court see: Olajos 2019, 1391-1412.

3 The reasoning of Decision 3223/2017 [27].

36 Szilagyi 2018, 79.

37 The reasoning of Decision 27/2017 [49] states the following: “According to the generally accepted
precantionary principle in environmental law, the state nust ensure that the deterioration of the state of the
environment does not occur as a result of a particular measure.”’

3 For the detailed analysis of the decision, see: Csak 2018, 29-32.
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the principle was born.?> According to the decision, “#he legislator must also take into account
the precantionary principle’, ie. the addressee of the principle is, in accordance with
Decision 3223/2017, the legislator. The decision also states that, in accordance with the
precautionary principle, “the State must demonstrate that, in the light of scientific uncertainty,
the deterioration of the state of the environment as a result of a particular measure will certainly not
occur”

After such antecedents, we arrive at the judgment of the Constitutional Court on
the protection of groundwater resources, Decision 13/2018. In this decision,
the Constitutional Court raised the precautionary principle to a constitutional criterion,
meaning that it no longer requires the simple observance of the precautionary principle
but also defines a procedure in accordance with the principle as a requirement for
legislation. The Constitutional Court derived all this from Paragraph (1) Article P),
which reflects the idea of responsibility towards future generations, more precisely from
the phrase “#he obligation to preserve the common heritage of the nation for future generations.””*!
With regard to the precautionary principle, another important finding of the decision
is that the Constitutional Court considers the principle to be enforceable not only
in connection with the prohibition of regression but also independently. With regard
to the application of the precautionary principle in connection with the prohibition of
regression, the Constitutional Court states as follows: “Therefore, on the basis of the
precantionary principle, when a regulation or measure may affect the state of the environment,
the legislator should verify that the regulation is not a step-back and this way it does not
cause any irreversible damage as the case may be, and it does not even provide any gronnd in principle
Jor causing such damage”’. The decision then sets out in which case the precautionary
principle applies independently, stating “iu the case of regulating cases not regulated before,
the precautionary principle is enforced not omly in the context of non-derogation, but also
individually: with regard to those measures that do not formally implement a step-back, but they
influence the condition of the environment, also the precautionary principle shall pose a restriction on the
measure, and in this respect the legislator shall be constitutionally bound to weigh and to ftake
into account in the decision-making the risks that may occur with a great probability of for sure”+?

Since the adoption of Decision 13/2018, the precautionary principle has been
included in three further decisions. Decision 4/2019 (IIL.7.) and Decision 14/2020
(VIL.6.) confirmed the previous practice of the Constitutional Court, ie. the
constitutional significance and applicability of the precautionary principle,¥ while in
Decision 3/2020 (I.3.) the precautionary principle was mentioned in the context of the

3 Szilagyi 2018, 80.

4 The reasoning of Decision 28/2017 [75]; The decision also refers to domestic, European
Union and international sources of law, as well as case law, according to which the precautionary
principle can be considered recognized and applicable. However, the presentation of the
relevant sources of law and case law is not the purpose of the present work, see in this regard:
Szilagyi 2018, 80—82.

4 The reasoning of Decision 13/2018 [13]—[14].

42 The reasoning of Decision 13/2018 [20].

# Cf.: The reasoning of Decision 4/2019 [74], [79], [93], [99]—[100]; and also the teasoning of
Decision 14/2020 [36]—[37], [128], [183].
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protection of human health. At this point, we, therefore, see that the Constitutional
Court finds the precautionary principle applies and can be applied not only in relation
to the right to a healthy environment and environmental protection but also — in this
case — in the context of the right to health. It should also be noted that the
Constitutional Coutt has previously indicated in Decision 13/2018 that, in addition to
Paragraph (1) Article XXI, the principle also applies in general.# The latter decision was
therefore not based on an environmental matter, so the precautionaty principle does
not appear in connection with the right to a healthy environment, however,
the concurring reasoning of Constitutional Judge Matcel Szabé attached to the decision
contains several important findings. According to the Constitutional Jude, the
precautionary principle can be interpreted in the context of the right to a healthy
environment, the protection of the environment, and the protection of human health.
He then — following the directions of the interpretation of the Constitutional Court -
summarizes the essence of the principle, stating “7f #here is an uncertainty about the existence
or the extent of a risk threatening human health and/ or the environment, the precantionary principle
may justify the action of the law-maker in the form of adopting new restrictive measnres”’*>
According to Constitutional Judge Szabd, the Constitutional Court's practice on the
precautionary principle — i.e. its interpretation as a constitutional principle —
is reinforced by the fact that the Minister of Human Resources and the Minister of
National Development stated in their joint ministerial resolution (amicus curiae
opinion) that in the event of potential risks, the legislator is obliged to act in accordance
with the precautionary principle.*

At this point, it is worth briefly referring to the dissenting opinions as well as the
concurring reasoning related to the decisions affected by the precautionary principle, as
they show the extent to which the constitutional judges have been divided about raising
the precautionary principle to the level of constitutional criterion. The main criticism of
the precautionary principle can be attributed to Constitutional Judge Andras Zs. Varga,
who mentions, among other things, that the Constitutional Court, ‘fused’ the
precautionary principle from the text of the Fundamental Law, as it has done with the
prohibition on regression. Exceeding its powers to interpret the Fundamental Law, the
Constitutional Court has entered into a kind of ‘co-constituent role’ for which,
however, it has no authority.*” A similar view is taken by Egon Dienes-Ochm, who has
repeatedly drawn attention to the difficulties of applying certain principles of
environmental law (such as the non-derogation principle and the precautionary
principle).*8 At the same time, many constitutional judges consider it forward-looking

# The reasoning of Decision 13/2018 [14].

4 The reasoning of Decision 3/2020 [128].

46 The reasoning of Decision 3/2020 [132].

47'The reasoning of Decision 13/2018 [131] and [133].

4 The reasoning of Decision 13/2018 [109] and the reasoning of Decision 14/2020 [192];
Tmre Jubdsz also joined the criticism of Andris Zs. 1V arga and Egon Dienes-Oebm. Cf.: the reasoning
of Decision 13/2018 [114].
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that the Constitutional Court has incorporated the precautionary principle into its
practice.*

After reviewing the case law, it can be stated that according to the interpretation
of the Constitutional Court the precautionary principle plays a decisive role in the
system of protection of the right to a healthy environment, in addition to the principle
of non-derogation and prevention, and accordingly, the Constitutional Court
consistently refers to the precautionary principle in its decisions of recent yeats.
However, the detailed rules necessary for the practical application of the principle are
not yet known, their elaboration is the task of the Constitutional Court for the future.

3.2. The emergence of the interests of future generations in the dogmatics of the
right to a healthy environment

In addition to the development of law in connection with the precautionary
principle, the provisions of the Fundamental Law declaring the protection of the
interests of future generations and their interpretation have also appeared with great
emphasis in the practice of the Constitutional Court in recent years.”® It should be
noted at the outset that the representation and protection of the rights and interests of
future generations that are without legal personality, rooted in the principle of
sustainable development,! is closely linked to the concept of the right to a healthy
environment today.>2

Decision 16/2015 was the first time that the Constitutional Court first dealt with
the provisions of the Fundamental Law declaring the protection of the interests of
future generations in substance - doing so primarily through the interpretation of
Article P). The decision points out that, although Paragraph (1) Article P) of the
Fundamental Law does not define exhaustively the scope of natural resources to be
protected, it nevertheless states what environmental protection, as a state and civic
obligation, entails. Based on this, we can speak of a triple obligation, which includes the
obligation to protect, maintain, and preserve for future generations. The decision also
states in connection with Article P) that the state obligation was thus independently
regulated in the Fundamental Law and that the extension of the scope of obligations
can be considered forward-looking, especially because only state obligations were
emphasized under the previous Constitution regarding environmental protection.>

Going further in interpretation, the Constitutional Court supplemented the
above in Decision 3104/2017 (V.8.) stating that “Paragraph (1) Article P) is such a pillar of
the institutional protection guarantees of the fundamental right to a bealthy environment, which
establishes the preservation of the natural and built environment, the common, natural and cultural

# In addition to the above cited concurring reasoning of Marcel Szabd, the concurring reasoning
of Agnes Czine (paragraphs 81 to 84) and Istvan Stumpf (paragraph 106) to Decision 18/2013
should also be mentioned.

0 See more in this regard: Szilagyi 2021b, 223-233.

> Bandi 2020, 1181. and 1186.

52 Cf.: Bandi 2020, 1194.; Fodor 2013, 343., Ful6p 2012, 77.

53 The reasoning of Decision 16/2015 [92].
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heritage of the nation for future generations as a constitutional responsibility of the state and the general
responsibility for everyone and declares it a duty under the Fundamental Law.””>* Although the
Fundamental Law and the Constitutional Court referred to the general and joint
obligation of everyone concerning the constitutional responsibility for the common
heritage of the nation, at the same time the decision emphasizes the primacy of the
state obligation within this responsibility, based on the fact that “zhe coordinated
enforcement of this responsibility through institutional protection gnarantees, the creation, correction, and
enforcement of the institutional protection is a task of the state directly and primarily.””>>

As we have seen in the decisions of the Constitutional Court analyzed so far, the
protection of the interests of future generations was deduced by the Constitutional
Court from Paragraph (1) Article P), which is also confirmed by Decision 28/2017.
At the same time, in the context of the reasoning of the Constitutional Court, the
prohibition of regression already appears in this context. In that regard, the decision
states that “Article P) of the Fundamental Law implies the will of the constituent assembly to protect
buman life and living conditions, particularly arable land and related biodiversity, in such a way as to
ensure the life chances of future generations and not to worsen it, based on the generally accepted
principle of non-derogation” 56 However, Decision 28/2017 already links the protection of
the interests of future generations to Article 7 of the National Avowal,5” Article 38 on
the fundamental constitutional issues of public finances>® and the right to the
environment® (including, in addition to Article XXI, which declares the right to
a healthy environment, the environmental provisions of Article XX). We can see that
the Constitutional Court no longer bases the constitutional protection of the interests
of future generations solely on Article P). Another important finding of the analyzed
decision is that “Paragraph (1) Article P) confers a hypothetical future heritage on future
generations.” At this point, the decision analyzes the category of “commuon heritage of the
nation”’, comparing it with the categories of ‘common cause of humanity’ in the
Convention on Biological Diversity, the ‘heritage of European peoples’ in the Birds
Directive and the ‘natural heritage’ in the Habitats Directive. After the comparison, the
Constitutional Court finds that the category in Paragraph (1) Article P) of the
Fundamental Law can be considered as a concretization of these concepts, “according to
this, the Hungarian citizens and the Hungarian state undertake that the institutional system of the
state will ensure the protection of the values fixed in a non-exhaustive manner in Paragraph (1) Article
P) for future generations as well. All this can be seen as a concrete commitment to the »common cause of
humanity« that exists in international law.”® The Constitutional Court then defines the
obligations of the present generations arising from Paragraph (1) Article P). These three
obligations are: (a) to ensutre choice, (b) to preserve quality, and (c) to ensure access.
Paragraph [33] of the decision of the Constitutional Court defines this triple system of

54 The reasoning of Decision 3104/2017 [37].

55 The reasoning of Decision 3104/2017 [39].

56 The reasoning of Decision 28/2017 [28]; the decision confirms this at Paragraph [32].
57'The reasoning of Decision 28/2017 [25].

58 The reasoning of Decision 28/2017 [24].

 The reasoning of Decision 28/2017 [26].
% The reasoning of Decision 28/2017 [31].
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requirements along with the following content elements: (a) Based on the requirement
of ensuring choice the living conditions for future generations can be most effectively
ensured if the inherited natural heritage can provide future generations freedom of
choice in solving their problems, rather than putting them on a forced trajectory.
(b) Based on the requirement to preserve quality, present generations should strive to pass
on the natural environment to future generations at least in such a state as they have
inherited it from previous generations. (c) And based on the requitement of acess #o
natural resources, present generations are free to have access to the resources at their
disposal as long as the equitable interests of future generations are respected.

In this context, the Constitutional Court states, as a sort of conclusion, that
“the legislator can only meet these fundamental expectations if it takes long-term, cross-governmental
cycles into acconnt when mafking its decisions.”°!

Going further in the line of Constitutional Court decisions, Decision 13/2018
confirms the previous practice of the Constitutional Court regarding the protection of
the interests of future generations and even goes beyond it in one point.
The Constitutional Court now links the interests of future generations not only to the
prohibition of regression but also to the other two fundamental principles of
environmental law, the principle of prevention and the precautionary principle. In that
regard, the decision states that “onme of the purposes of the responsible management of the property
belonging to the common bheritage of the nation, as stated in the Fundamental Law, namely, the
definition of the needs of future generations is not a political matter, it can and should alhways be
determined with scientific need, taking into account the precautionary principle and the principle of
prevention” .62

Of the most recent environmental decisions, Decision 14/2020 is relevant to the
subject under consideration. In this decision, the Constitutional Court assesses the
provisions of Article P) as a constitutional formulation of the public trust doctrine,
which on the one hand includes the state acting as a kind of trustee for future
generations as beneficiaries and managing the natural and cultural values entrusted to it.
On the other hand, it imposes a kind of restriction on present generations by “allowing
the use and exploitation of these resources only to the extent that it does not jeopardize the long-term
survival of natural and cultural assets as these assets are to be protected for their own sake’. Another
important finding for our topic of the decision is that this subparagraph of Article P),
that is, the constitutional provision declaring the obligation to preserve natural and
cultural values for future generations is considered by the Constitutional Court to be
part of universal customary law. In conclusion, the Constitutional Court states that
“the state must take into account the interests of both present and future generations when managing
these treasures and creating regulations for them.”®

Not only is it positive and forward-looking that the legislator has enshrined the
interests of future generations and their protection in the Fundamental Law at several
points and different contexts, but also that in the practice of recent years the

61 The reasoning of Decision 28/2017 [34].

2 The reasoning of Decision 13/2018 [15]; moreover, that connection is already referred to in
Paragraph [13] to [14] of the decision.

9 The reasoning of Decision 14/2020 [22].
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interpretation and the filling of these provisions with content has begun. For all these
reasons, it can be stated that the Constitutional Court has laid the basic foundations of
interpretation, but at the same time, as explained in connection with the precautionary
principle, detailed rules are needed for the interests of future generations to prevail in
practice, both in legislation and in law enforcement.

4. Conclusions

After reviewing the case law of the Constitutional Court of Hungary related to
the subject of the study, the main conclusion is that the Constitutional Court confirmed
the main elements of the dogmatics of the right to a healthy environment, and at the
same time established the link between the previous and current constitutional
regulations. In other words, the previous case law of the Constitutional Court regarding
the right to a healthy environment is maintainable and can be applied in the future.
At the same time, this means that the fourth amendment to the Fundamental Law of
Hungary did not affect the dogmatics of the right to a healthy environment essentially,
and its validity.

Examining the case law of the Constitutional Court in recent yeats, it can also be
stated that new directions and tendencies can be observed in the constitutional
interpretation of the right to a healthy environment, which can be traced back primarily
to the new, changed constitutional regulation. The precautionary principle as
a constitutional principle and the emergence of the interests of future generations in the
case law of the Constitutional Court can be considered forward-looking. In these areas,
the Constitutional Court has already laid the groundwork for interpretation, but the
detailed rules necessary for the practical application of the precautionary principle and
the effective consideration and enforcement of the interests of future generations
remain to be seen. However, the elaboration of these detailed rules is also a task that
awaits the Constitutional Court in the future.
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