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The preemption right on agricultural land in Slovenia: past developments and
future challenges

Abstract

The paper outlines statutory preemption rights relating to agricultural land in Slovenia, in particular the priority
right to purchase agricultural land which is regulated by the Agricultural and Act. This preemption right has a
general scope and a long tradition (of nearly 60 years). In the previous legal system, based on the social ownership
as basic ownership form, the statutory preemption right on agricultural land was first introduced for agricultural
organisations and later also for private farmers (who were ranked after agricultural organisations). At first, the
preemption right related only to privately owned agricultural land and had a limited impact for farmers due to
agricultural land maximum. After the agricultural land maximum was abolished in the beginning of the 19905
and the statutory preemption right was extended to all agricultural land, the development has been characterised
by endeavours to matke the statutory preemption right more efficient in practice and consistent with the principle
that restrictions the legislator imposes on the constitutionally guaranteed private property must be in public interest
and proportional. A Draft Act launched for public consultation in spring 2019 foresaw several substantial
changes of the statutory preemption right linking this right more closely to farm structure improvement and overall
agricultural policy, but has not been further elaborated after the consultation was closed in May 2079.
Keywords: agricultural land, statutory preemption right, Slovenia.

1. Introduction

The premption right in the agricultural land law is an interesting legal institute in
the Slovenian legal system for at least three reasons.

Firstly, the legislation in Slovenia has been shaping this right since the eatly
1960s. Numerous modifications, amendments and refinements faithfully mirror
interpretative problems and legal gaps, changes of agricultural policy as well as of the
whole legal and socioeconomic system. Some radical systemic changes did not abolish
the statutory preemption right, but turned, although not in one step, the priority order
of the statutory preemptors upside down. Therefore, the knowledge about past
legislative amendments and important interventions of the Constitutional court
contribute to a better understanding of the present regulation and its future challenges.

Secondly, the Agricultural Land Act is not the only piece of legislation regulating
statutory preemption right that relates or may relate to agricultural land. Preemption

Franci Avsec: The preemption right on agricultural land in Slovenia: past developments and
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right on agricultural land is laid down in also in other acts dealing with agricultural land
or, more generally, with real estate that is specially protected as natural or cultural
heritage, riverine land etc. In such cases the question arises which statutory preemption
right has precedence before others, in what priority order the statutory premptions
rights are being exercised or whether the special provisions on preemption rights
abrogate the general ones.

Thirdly, a statutory preemption right has a dual nature. According to the case-
law of the Slovenian Constitutional court, a statutory preemption right is a restriction
of the constitutionally guaranteed private property! and, on the other side, also a
special property right which itself enjoys a constitutional protection of private
property2. Therefore, the exercise of the statutory preemption right may be connected
with various problems in practice: an owner intending to alienate agricultural land may
avoid the preemption right which restricts her freedom to choose a buyer, while a
statutory preemptor may exercise her preemption right not in accordance with the
purpose for which it was established by legislation.

Apart from the introdution, the paper consists of four sections. The second and
the longest section briefly outlines the development of the statutory preemption right
on agricultural land in Slovenia since the introduction of this right in 1962.
The historical survey shows how past choices defined further development of statutory
preemption right on agricultural land as a legal institute (the so called path
dependency). The third section describes other preemption rights that are regulated
outside the Agricultural Land Act, but relate or may relate also to agricultural land,
analysing the relationship between preemption rights on the same agricultural land.
The fourth section resumes main changes for the future regulation of the statutory
preemption right proposed by the Draft Act on modifications and amendments of
certain laws concerning agricultural land policy which was launched for public
consultation in spring 2019.

The conclusion deals with factors which determine the practical impact of the
statutory preemption right, including some issues dealt by theory and the court
practice, including sham and fraudulent contracts.

12, the enacting of the preemption right is an encroachment upon the right to own and inherit
property (Article 33 of the Constitution) - a violation of freedom of enjoyment of the same,
which also includes the disposal with an apartment in legal transactions - and such an
encroachment can only be in conformity with the Constitution to the extent that it is justified by
the need to ensure economic, social and environmental functions of property (Article 67 of the
Constitution), or insofar as this is unavoidable because of the protection of rights of other
persons (in accordance with the principle of propottionality).” Decision no. U-1-119/94 pata 6,
Official Journal of the Republic of Slovenia no. 24/1996.

2 ”The pre-emption right thus constitutes, under the general rules, an undertaking by the owner
of the thing (seller) to inform the preemption beneficiary of the intended sale of the thing to a
certain person and of the terms of that sale, and to offer him to buy it under the same
conditions (...). According to the Constitutional Court, the said position of a pre-emptive
beneficiary under a legal pre-emptive right is protected under the right to private property
refetred to in Article 33 of the Constitution.” Decision no. Up-1581/18-22 para 14, Official
Journal of the Republic of Slovenia no. 29,/2019.

10
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2. Past development
2.1. Geographical and historical background

According to the last available data of the Slovenian Surveying and Mapping
Authority, the total surface Slovenia (20,273 km?) is mostly covered by forests (58%),
while the agricultural land represents only 33 % of the total surface.? Nearly 90% of the
territory lies 300 metres or more above the sea level, while plain areas account for less
than 20% of the territory.* The statistical data show high scarcity of agricultural land in
Slovenia, compared with other countries. According to the last available data, the share
of utilised agricultural area in the total surface of Slovenia was 23.5%, in the EU-28 as a
whole 40.0%, while the arable land represented in Slovenia only 35.6% of the total
utilised agricultural area, compared to 81.6% in the neighbouring Hungary and 59.8%
in the EU-28 as a whole.>

Given a relatively high scatcity and great fragmentation of agticultural land in
Slovenia, the preemption right relating to agricultural land has been an important tool
of agricultural land policy with a long and very dinamic development since the early
1960s.

In that time, the agricultural land structure was marked with the prevailing
private ownership of the land (in 1962, 88.3% of agricultural land and 63.3% of forests
in Slovenia were in private ownership),® while the most part of productions means in
non-agricultural sectors of the economy belonged to the so called social ownership as
the prevalent ownership form in the legal and economic system.

The agricultural structure of the country had been substantially changed by a
radical agrarian reform regulated by the Yugoslav Act on agrarian reform and
colonisation’ and the same-named Slovenian act,? both adopted in 1945.

The agrarian reform was based on the principle that ”The land belongs to those
who cultivate it™ and provided for the maximum surface of agricultural land and

3 Statistika REN 2018, While collecting data about various land categories, the agricultural
statistics distinguishes data referring to Jand cover from those relating to /Jand use, the former being
related to natural features and the latter to the socioeconomic role of the land. For additional
information Eurostat 2012.

4 Rural development programme of the Republic of Slovenia 2014-2020, 2015, 2.1.

> Kmetijski institut Slovenije, Slovensko kmetijstvo v $tevilkah, Ljubljana 2018, 6. and Eurostat
2019.

¢ Statistical Yearbook of Socialist Republic of Slovenia 1964, Ljubljana, 123. and own
calculations.

7 Official Journal of the Democratic Federative Yugoslavia no. 64/1945, Official Journal of the
Federative People's Republic of Yugoslavia no. 24/1946, 101/1947, 105/1948, 21/1956,
55/1957, Official Joutnal of the Socialist Federative Republic of Yugoslavia no. 10/1965.

8 Official Journal of Slovenian National Liberation Council and of the People's Government of
Slovenia no. 62/1945, Official Joutnal of the People's Republic of Slovenia no. 30/1946,
10/1948, 17/1958, 17/1959, 18/1961, Official Journal of Socialist Republic of Slovenia no.
22/1965.

9 This principle was repeated by the Yugoslav Constitution from 1946, Official Journal of the
Federative People's Republic of Yugoslavia no. 10/1946, Art. 19(1) and the Constitution of the
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forests that might be owned and used by individuals. The land maximum was
determined for farmers on a higher level than for other individuals. Thus, members of
a farmer holding were allowed to own and use, in principle, no more than 20-35
hectars (ha) of agricultural land and 10-25 ha of forests, while 45 hectares represented
a maximum total surface of agricultural land and forests of a private farmer holding
unless the competent minister exceptionally allowed a larger surface in areas with low
soil fertility.1? A lower maximum was prescribed for non-farmers (3 ha of agricultural
land or, in areas with no agricultural land, 5 ha forests per holding).!' After a strong
political campaign for establishment of peasants' working cooperatives following
example of the Soviet kolchoses had definitely failed, an additional land maximum was
introduced for farmers in 1953 (10 ha of arable land in lowland and 20 ha of arable
land in hilly and mountainous regions).!2

The federal Land and Buildings Transactions Acts from 1954 provided that
agricultural land in social ownership might not be alienated, unless otherwise provided
by the law.!3

As the private agriculture was marked by a great fragmentation of land and fast
decrease of active population in agriculture, the agricultural policy in the early 1960s
planned faster development of socially owned agricultural enterprises in order to
achieve higher productivity growth and improvement of self-supply of the country.!*
Among other measures to reach this goal, the premption right of agricultural
organisations on privately owned agricultural land was introduced.

2.2. The introduction of statutory preemption right for agricultural
organisations in 1962

The Yugoslav (federal) Basic Agricultural Land Exploitation Act from 1959
introduced, znter alia, the priority right of agticultural organisations (entreprises carrying
out agricultural activities with socially owned agricultural land and other means of
production) to take on lease agricultural land in private ownership (the so called
“citizens’ ownership’).!5 The amendments of this Act from 196216 granted agricultural
organisations also the priority right to purchase privately owned agricultural land if it

People's Republic of Slovenia from 1947, Official Journal of the People's Republic of Slovenia
no. 20/1947, Art. 18(1).

10 Act on agrarian reform and colonisation in Slovenia, Official Journal of the Slovenian People's
Liberation Council and Official Journal of the Slovenian People's Liberation Council and
People's Government of Slovenia no. 62/1945, Art. 12.

1 Ibid. Art. 11.

12 Act on agticultural land fund of common people's property and allocating land to agticultural
organisations, Official Joutrnal of the Federative People's Republic of Yugoslavia no. 22/1953.

13 Conf. Zakon o prometu z zemljis¢i in stavbami, Official Journal of the Federative People's
Republic of Yugoslavia no. 26/1954, Art. 1(1).

14 Princi¢ 1999, 164.

15 Temeljni zakon o izkoris¢anju kmetijskega zemljis¢a, Official Journal of the Federative
People's Republic of Yugoslavia no. 43/1959, Art. 83.

16 Zakon o spremembah in dopolnitvah Zakona o izkoris¢anju kmetijskega zemljisca, Official
Journal of the Federative People's Republic of Yugoslavia no. 53/1962.
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was offered for sale. The procedural issues were dealt only by two provisions, namely
that an owner who intended to sell agricultural land was obliged to announce the sale
offer on the noticeboard of the local office or of the municipality and that the sale of
agricultural land to an (individual) agricultural producer was allowed only if no
agricultural organisation *wanted’ to purchase the land. The Act laid down no period
for acception of the offer by agricultural organisations (amended Art. 83 of the Act),
but explicitly provided that a an individual agtricultural producer (a farmer) or other
citizen as a buyer might apply to be registered as a new owner of the land concerned
in the land registry only if she submitted a certificate issued by the municipal authority
confirming that the provisions on preemption right had been complied with (Art. 93).

2.3. Preemption right for farmers introduced by the Slovenian legislation (1973)

In the beginning of the 1970s, the legislative competences relating to agricultural
land were to a great extent transferred from the federation to republics and
autonomous provinces. In that time it became obvious that privately-owned agriculture
with 85.8% share in agricultural land and 61.5% share in total forests began to lag
behind the general socio-economic development.!” Therefore, the first Slovenian
Agricultural Land Act from 1973'% (ALA 1973) introduced several measures which
improved the status of (private) farmers, granting them also the statutory preemption
right after agricultural organisations.

In the same year (1973), Slovenia adopted also the Act on inheritance of
agricultural land and private agricultural holdings.! This Act determined criteria forthe
so called ’protected farms’ and prohibited their division by inheritance so that such a
farm was, in principle, taken over by one heir under conditions not representing a too
heavy burden for her (what was achieved through reduction of hereditary shares of
other heirs).

As the agricultural land maximum was determined in different extent for farmers
than non-farmers, an individual was allowed to own more agricultural land if she was
considered to be a farmer.

The ALA from 1973 defined a farmer starting from the so called *working
concept of the private ownership’? a farmer was a citizen who personally cultivated
privatelly-owned agricultural land and gained ’important income’ from the agricultural
activity. Due to a great number of farms with mixed income, namely from agricultural
and off-farm activities, the Act provided that the status of farmer was recognised also
to an individual who owned agricultural land and his (her) family member personally
cultivated agricultural land as a farmer. In principle, a farmer had to have a residence in
the municipality where the agricultural land she cultivated was situated, but the
administrative authority could recognise such status also to a citizen who did not live in
the same municipality (Art. 4 ALA 1973).

17 Statistical Yearbook of Socialist Republic of Slovenia 1974, 124.

Journal of Socialist Republic of Slovenia no. 26/1973.
20 Kocjan 1979, 27.
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Non-farmers were allowed to own and (or) take on lease at most 1 ha of land in
lowland and 3 ha in hilly and mountainous regions, but in no case more than %2 ha of
vineyard and 2 ha of forest (Art. 51 ALA 1973). Non-farmers were given a 5-year
period to adapt the sufarce of their agricultural land and forest to new provisions — not
only through transfer to social ownership or to agricultural organizations, but also to
farmers and other individuals (Art. 115 ALA 1973).

The so called ’agricultural land communities’” were typical institution of the self-
government system and were defined as self-governing communities, through which
"associated cultivators of agricultural land’ would ’direct the agricultural land policy in
each municipality’ (Art. 1 ALA 1973). These communities were established by the so
called agricultural and forestry organisations of the associated labour (enterprises and
cooperatives with socially owned assets), municipality and localities (smaller territorial
units within a municipality). They had important prerogatives in the procedures of
spatial planning and legal transactions with agricultural land. However, farmers and
other individuals were not directly members of these communities, but indirectly —
through agricultural cooperatives, localities and the municipality.!

In comparison with the former federal legislation which granted the statutory
preemption right only to agricultural organisations, carrying out the agricultural activity
on socially owned land, the ALA from 1973 broadened the circle of persons entitled to
the statutory preemption right, including farmers and agricultural land communities.

The statutory preemption right was stipulated only for agricultural land in
private property to the benefit of several preemptors, ranked in the following priority
classes: (1) agricultural organisation or farmer as a tenant of the agricultural land
offered for sale, (2) agricultural organisations whose agricultural land bordered to the
agricultural land offered for sale (neighbouring agticultural organisations), (3) farmers
whose agricultural land land bordered to the agricultural land offered for sale
(neighbouring farmers), (4) agricultural land community, (5) other agricultural
organisations with the agricultural land in reasonable proximity, (6) other farmers with
agricultural land in reasonable proximity (Art. 19 ALA 1973).

It should be added that the the surface of socially owned agricultural land to
which an agricultural organisation or agricultural land community hold the rights of use
and disposal, was not limited, while a farmer or other individual who had acquired
agricultural land (including through the statutory preemption right) to such an extent
that the total surface of all agricultural land and forests after the purchase exceeded the
prescribed agricultural land maximum, was obliged to transfer the surplus surface over
the maximum into social ownership. If the maximum was exceeded by legal
transactions  znfer wvivos (for instance: sale), no compensation was paid.
The compensation was guaranteed only for the surplus of agricultural land which was
acquired above maximum through inheritance (Art. 17 and 18 ALA 1973).

The ALA 1973 also tried to make the provisions on agricultural land maximum
more flexible. So, the agricultural land cultivated by a farmer within a production
cooperation with an organisation of associated labour and the agricultural land taken
into lease by an individual (not necessarily a farmer) which would have otherwise
remained uncultivated was not taken into account when determining whether the land

21 Cefetin 1973, 33.
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maximum was exceeded (Art. 48 and 49 ALA 1973). However, farmers and other
individuals did not use these options for increasing their agricultural land in ownership
or use, since the conditions for retaining the land so acquired depended on
circumstances outside their control, being of a rather precarious nature.

As the ALA 1973 defined numerous holders of the statutory premption right,
notifiying each preemptor individually of the intended sale would have been too heavy
burden for a seller. Therefore, the Act prescribed a special procedure for notification
and acceptance of the offer for sale. The owner of agricultural land offered for sale had
to submit the offer in triplicate to the competent local office or to the administrative
authority competent for property and legal affairs of the municipality where the
agricultural land offered for sale was situated. The offer had to include the
identification data of the agricultural land, the price and other terms of sale. It had to
be loaded on the announcement board of the local office or municipality for fifteen
days and sent to the agricultural land community. The deadline for exercising the
preemption right was thirty days since the date on which the agricultural land
community received the offer.

The ALA 1973 extended administrative control of contracts on sale of
agricultural land. Thus, a holder of the preemption right wanting to enforce her right
had to send a written statement of acceptance of the offer by registered mail not only
to the seller, but also to the competent local office or, where there was no local office,
to the municipal administrative authority (Art. 20 ALA 1973). The transfer of
agricultural land throgh sale contract in the land registry was not possible without a
certificate of the competent authority that the proceeding prescribed for the statutory
preemption right had been carried out (Art. 21 ALA 1973).

2.4. Amendments to the Agricultural Land Act (1979)

The amendments to the ALA from 1979 (ALA 1979)2 brought several novelties
regarding the status of farmer.

The requirement that a farmer should have residence in the municipality where
the cultivated agricultural land was situated, was cancelled. It was replaced by the
requirement of ’adequate qualification for cultivation of agricultural land’ which was to
be regulated by an executive regulation, issued by the agricultural ministry. This
requirement did not apply to those individuals who had personally cultivated the
agricultural land and abandoned the agricultural production due to their age or inability,
but took care for the cultivation of their land and retained the status of farmer.

The former requirement for farmers to achieve an important income from
agriculture, was replaced by a provision that that agricultural activity had to be
‘a principal or complementary activity of a farmet’ and quantified. According to the
ALA 1979, this requirement was met if an individual gained income from agricultural
activity at least in an amount corresponding to 1/3 of the average salary in the
municipality, or investing in agricultural activity to such an extent that the investments
made would enable such value of the agricultural production (for areas that were not

22 Technically, the ALA from 1973 was amended by adopting a consolidated version of the
Agticultural Land Act, Official Journal of Socialist Republic of Slovenia no. 1/1979.
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classified as the best agricultural land, other amount could be determined by
municipality).

In addition, the ALA 1979 aknowledged the status of farmer also to an
individual who wanted to acquire ownership right on the agricultural land and proved
to the administrative authority adequate qualification and the main or complementary
character of the planned agricultural production (Art. 4). This provision was
substantiated as a logical concretisation of the constitutionally guaranteed free choice
of employment and occupation.?3

The ALA 1979 introduced a provision that only agricultural organizations and
farmers were allowed to have ownership right on the best agricultural land which was
classified as the first category of agricultural land in the municipal spatial plan (Art. 10
and 58 ALA 1979). Non-farmers were obliged to adapt to this provision in 5-year
period either through transfer of the agricultural land to farmers or to agricultural
organizations (Art. 143 ALA 1979).

The ALA 1979 introduced two restrictions in order to prevent ciorcumvention
of the preemption right (1) either through artificially high prices for sale of agtricultural
land or (2) through fictious deed of gifts (contracts of donation).

If a holder of preemption right considered that the price in the offer had
significantly exceeded the market value of the agricultural land offered for sale, she
might initiate the procedure for determining the market value of the offered land
before the municipal administrative authority competent for property matters within
the period for acception of the offer. The offeror was allowed to withdraw her offer
within fifteen days after she was notified of the established market value of the offered
agricultural land, otherwise, the holders of the preemption right were allowed to
exercise their priority right of purchase at the price equal to the established market
value of the land within further fifteen days. If no preemptor bought the land within
the 15-days period, or if the market value was not established within the prescribed
time, the offeror was allowed to sell the land to another interested party (Art. 26(2) of
ALA 1979).

As non-farmers did not have the statutory preemption right, this right could be
circumvented also by fictious donation contracts. The ALA 1979 limited the
contractual freedom in such a way that a farmer was allowed to donate the agricultural
land to a non-farmer only if the donee was her spouse, descendant or adoptive child,
parent, brother or sister. For farmers, holders of protected farms, the Act provided an
additional restriction since they were allowed to donate only such land which could be
exceptionally inherited testamentarily by a heir who did not take over the protected
farm as a whole2* A donee could be entered in the land registry as a new owner of the
agricultural land only if the competent administrative authority issued a certificate that
the relevant provisions had been complied with (Art. 29 ALA 1979).

23 See Kocjan 1979, 24.

24 The object of such disposal could be only agricultural non-arable land situated in an area
where the purpose of the land might be changed, Act on inheritance of agricultural land and
private agricultural holdings, Art. 22.
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2.5. Amendments to Agricultural Land Act (1986)

The amendments of ALA in 1986% followed by the consolidated version
(ALA 1986) increased the income requirement for farmers to at least 2/3 (instead of
previous 1/3) of the average salary in the municipality but allowed revenue from
forestry and other activies related with agriculture to be taken into account when the
income gained from agriculture was established. The amendments specified more
precisely also the adequate qualification requirement. Individuals younger than 25 years
met this requirement only if they had finished two-year education at agricultural
secondary school. Individuals who were 25 years or older could meet the qualification
requirement also by at least 5 year lasting personal cultivation of land or by passing the
exam relating to programme for farmers at the secondary school level (Art. 4 ALA
1986). The transitional provisions to the amendments from 1986 stipulated that
citizens who had acquired the status of farmer according to previous provisions
retained such status if they cultivated agticultural land or, in case of disability or age,
took care of its cultivation (Art. 156 ALA 1980).

The most important provision relating to the legal transactions of agricultural
land introduced by ALA 1986 was the prohibition of division of the protected private
farms znter vivos: already 13 years had already passed since the adoption of the Act on
inheritance of agricultural land and private agricultural holdings (1973) when the
legislator realized that if holders of protected farms were allowed to divide freely their
farms before the case of inheritance, the objectives of special succession trules could
hardly be achieved. Therefore, a new rule, which, in principle, prohibited protected
farms to be divided through legal transactions znzer vivos was added. As an exception to
this prohibition, a division of a protected farm was allowed if it resulted in a formation,
increase or rounding-off of other protected farms or complexes of socially owned
agricultural land. In other cases, the protected farm had to be alienated as a whole (Art.
21(3) ALA 1980).

At the same time, the Act also introduced the priority right of co-owner if co-
owner share of other co-owner was offered for sale. This preemption right was
exercised through personal notification of co-owners according to the general
obligation legislation, the special procedure prescribed for exercising the preemption
right by ALA was not applicable .26

The provision that non-farmers had to transfer the best agricultural land (which
was classified in spatial plans as the first area of agricultural land) to agricultural
organisations or farmers was cancelled (Art. 58(4) ALA 1986). The modification was
explained by the difficulties to implement the cited provision in lowlands with a great
share of the best agricultural land and a high share of non-farmers among the owners,
because the existing ownership structure could be adjusted to the law mainly not
through exchange, but through the sale of the best agricultural land owned by non-

25 Act amending the Agricultural Land Act, Official Journal of Socialist Republic of Slovenia no.
1/1986.
20 Ceferin 1988, 101-123.
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farmers.?” The purchase would require considerable financial means of agricultural
organisations and farmers, while non-farmers also preferred the land exchange to the
sale with the consideration in cash, taking the inflation growth into account.?8 This
change was, as it will be shown, the first step towards the total abolishment of
agricultural land maximums in Slovenia. However, the ALA 1986 retained the
prohibition that non-farmers were not allowed to acguire the best agricultural land.

2.6. Equal ranking of agricultural organisations and farmers as preemptors
(1990)

The  Slovenian Constitutional amendments from 19892 increased the
maximum of arable agricultural land for farmers from 10 to 30 hectares per holding,
while the limits of agricultural arable land for farmers in hilly and mountainous regions
were no more laid down by the Constitution and had to be determined by the
legislation (Constitutional Amendment XXVII/2). Social, cooperative and private
ownership were proclaimed to be egual ownership forms (Constitutional Amendment
X1/6).

The Constitutional Act Implementing the Constitutional Amendments IX to
LXXXIX to the Constitution of Socialist Republic of Slovenia® and a special act’!
abolished the agricultural land communities. The tasks, rights and obligations of these
communities were taken over by municipalities.

After amendments from 199032 the ALA 1990 definitely abolished the
maximum of arable land for hilly and mountainous areas explicitly stating that farmers
in these areas were allowed to own agricultural arable land ’to an unlimited extent’
(Art. 51 ALA 1990). At the same time, the maximum for total agricultural land and
forest (in principle, 45 hectares) was completely abolished for all farmers (cancellation
of the Art. 57 ALA 1990).

In line with the equal legal position of different ownership forms (Constitutional
Amendment IX/6) the ALA 1990 placed agricultural organisations and farmers in
principally equal position. Among farmers, however, the priority was given to those
who carried out agriculture as their main activity (amended Art. 24(4)).

27 Draft Act amending the Agricultural Land Act and Reporter of the SFRY Assembly and the
SRS Assembly for delegations and delegates, 27.

28 In the second half of the 1980s, the inflation began to accelerate. In Slovenia, the retail prince
index in 1985 was 155.2, in 1986 was 179.3, Statisti¢ni letopis Republike Slovenije, 436.

29 Ustavni amandmaji k Ustavi Socialisticne Republike Slovenije, Official Journal of Socialist
Republic of Slovenia no. 32/1989.

30 Constitutional Act for of Constitutional Amendments IX to LXXXIX to the Constitution of
Socialist Republic of Slovenia, Official Journal of Socialist Republic of Slovenia no. 32-
1706/1989.

31 Act determining the tasks temporarily performed by bodies of self-governing interest
communities from 1 January 1990 and establishing certain republican administrative bodies,
Official Journal of Socialist Republic of Slovenia no. 42/1989, Official Joutnal of Republic of
Slovenia no. 8/1991 and no. 27/1991.

32 Act amending the Agticultural Land Act, Official Journal of Republic of Slovenia no. 9/1990.
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2.7. Extension of the preemption right and the changed priority order (1991)

After amendments to the ALA in the next year,3 the ALA 1991 extended the
preemption right to all agricultural land, including the socially owned agricultural land,
and radically changed the priority order of statutory preemptors. On the first place, the
ptiority right could be exercised by (1) a farmer or agricultural organisation as a tenant
of the land offered for sale, while (2) neighbouring farmers had priority before
(3) neighbouring agricultural organisations. Similarly, the next place was reserved for
(4) farmers, followed by the (5) agricultural organisations, if these farmers or
agricultural organisations had agricultural land in reasonable proximity. Among farmers
within the same priority class, the priority was given to a farmer to whom agriculture
represented the main activity (Art. 24 ALA 1991). In view of the preparations for
restitution of the nationalized property and privatisation, the ALA from 1991
prohibited agricultural organisations to dispose of socially-owned agricultural land
without the approval of the competent administrative authority (Art. 30 ALA 1991).

2.8. Abrogation of provisions on agricultural land maximums, denationalisation
and exclusion of agricultural land from the ownership transformation (1991-
1994)

After the new Constitution of the Republic of Slovenia provided for no
quantative limirtation of ownership right, the Constitutional Court abrogated the
provisions of ALA related to the agricultural land maximum.34

While the Denationalisation Act?> from 1991 regulated the restitution of the
nationalised agricultural land to former owners and their heirs either in kind or
through compensation in bonds or cash, the Act on ownership transformation of
enterprises® excluded the socially owned agricultural land from the ownership
transformation of entreprises. This socially owned agricultural land and forests in
former socially owned enterprises became state ownership, being managed by the
National fund of agricultural land and forests.?”

3 Act amending the Agticultural Land Act, Official Journal of Republic of Slovenia no. 5/1991.
34 Decision on the abrogation of Art. 51-58 of the Agricultural Land Act, Official Journal of
Republic of Slovenia no. 46/1992.

35 Zakon o denacionalizaciji, Official Journal of Republic of Slovenia no. 27/1991-1, 56/1992,
13/1993, 31/1993, 24/1995, 20/1997, 23/1997, 65/1998, 76/1998, 66/2000, 66/2000,
11/2001, 54/2004, 18,/2005.

36 Zakon o lastninskem preoblikovanju podjetij, Official Journal of Republic of Slovenia no.
55/1992,7/1993,31/1993, 32/1994, 1/1996, 30/1998.

37 National Fund of Agticultural Land and Forest Act, Official Journal of Republic of Slovenia
no. 10/1993, 1/1996, 23/1996, 91/2007, 109/2008, 8/2010, 19/2010, 56/2010, 14/2015,
9/2016. Insofar the agticultural land transferred from the social to state ownership was not
restituted to former owners or their heirs, the National fund had to conclude long-term lease
contracts with former enterprises transformed into commercial companies.
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2.9. Abrogation of the Agricultural Land Act as a whole (1995)

In 1995, the Constitutional Court abrogated the Agricultural Land Act as a
whole since the concept of property in the Agricultural Land Act did not ”allow the
Constitutional Court to repeal only certain provisions, as in such a case the Act would
become inconsistent.”’?8 According to the Art. 171 of the Constitution, the the Court
determined the longest period — one year after publication of its decision - as the date
when the abrogation would take effect. In such a way, the State Assembly would be
able to adopt new legislation in conformity with the Constitution.

2.10. The new Agricultural Land Act from 1996

The preparations for a new Agricultural Land Act took longer time than one
year after the Constitutional court published its decision: the abrogated Act ceased to
be applicable on 13 October 1996, while the new Agricultural Land Act entered into
force only 13 days later, on 26 October 1996.5? In the meanwhile, the legal transactions
with agricultural lands were practically free from all restrictions regulated by the
previous Act# The reason for this delay seems to lay in the erroneous conviction of
the governement that the State Assembly would adopt the newly introduced bill
without long discussions. In spite of strong time pressure, the deputies had
controversial standpoints to the solutions foreseen by the bill which introduced
additional restrictions for legal transactions with agricultural land.*! Nevertheless, the
Agricultural Land Act from 1996 was finally adopted only with few amendments. Its
provisions introduced some important changes also with regard to the statutory
preemption right, in particular to definition of preemptors and their priority order.

3 Decision on the abrogation of the Agricultural Land Act and Instructions for implementing of
commassation of agticultural land, Official Journal of Republic of Slovenia no. 58/1995.

40 The transitory provisions of Art. 124(2) of the ALA 1996 provided that contracts for the
transfer of ownership or for the lease of agricultural land and forests concluded between the
expity of the previous Agricultural Land Act and the entry into force of the new Act had no
legal effect if they did not comply with the provisions of the new Act. However, the
Constitutional court considered this provision as an intereference in the acquired rights and
abrogated it: ”The petitioner knew that this (namely the non-adoption of the new Act in the
prescribed one-year period, added by the author) was not a systematic release of legal
transactions in agricultural land, but only a delay in regulating the issue. Such a delay, however,
does not justify the legislature in retroactively interferring with the general freedom of conduct
as enshtined in Article 35 of the Constitution...” Decision no. U-1-340-96, http://odlocitve.us-
rs.si/sl/odlocitev/US18854.

4 In the patliamentary debate, one deputy (Professor France Bucar) characterised the bill as
’a patchwork which would push us 20 years back in the real socialism’ arguing that several
restrictions were unconstitutional (what was, as it will be shown later, confirmed 5 years later by
the Constitutional court), while another deputy (Mr. Ivan Oman) replicated that agricultural land
legislation was something farmers had negotiated with the former authorities.

See  Drtzavni zbor Republike Slovenije, 53. izredna seja, https://www.dz-
ts.si/wps/portal/Home/deloDZ/seje/ evidencarmandat=I&type=sz&uid=38 EA7TED9C74525
15C1257832004838CD
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The ALA 1996 introduced the preemption right also for the Republic of
Slovenia who would exercise this right through the National fund of agricultural land
and forests which had been established three years before. On the first place, the
preemption right was reserved for (1) coowner(s), followed by (2) a farmer as a tenant
of the agricultural land offered for sale, (3) farmers who owned, rented or otherwise
used the neighbouring land, (4) other farmers owning or using agricultural land in a
reasonable proximity, (5) the Republic of Slovenia, (6) the municipality on the territory
of which the agricultural land was situated, and lastly (7) for an agricultural organisation
which needed the agricultural land or agricultural holding for carrying out the
agricultural activity if its seat was located in a reasonable proximity (Art. 21 ALA 1996).
If the offer was accepted by more farmers within the same priority class, the priority
was given to that one to whom the agricultural activity constituted the sole or principal
activity. Agriculture was considered to be the principal activity if the crops or assets
derived from this activity constituted the principal source of subsistence for a person
concerned (Art. 21 ALA 1996).

The new Act retained also the provisions according to which any buyer (not
only preemptors) who considered that offered price significantly exceeded the value of
the land could initiate a procedure to determine the value of the agricultural land
offered for sale (Art. 24 ALA 1996). Like previously, the division of protected farmers
through legal transaction inter vivos was, in principle, prohibited. ALA 1996 allowed
following exceptions to this prohibition: (1) if the division of a protected farm resulted
in an increase, rounding up or creation of other (protected) farms or (2) if the land was
alienated that was allowed to be, in case of inheritance, devised to a person who is not
the heir taking over the protected farm or (3) if the land was alienated to the Republic
of Slovenia or to a municipality or (4) if the owner increased or established a co-
ownership interest in the protected farm for the benefit of the co-owner, spouse,
descendant, adoptive child or his descendant, so that requirements for protected farm
continued to be met after such transaction (Art. 18 ALA 1996).

In addition, the Act foresaw several grounds on which the administrative
authority was obliged to refuse the approval of the transaction, for instance: (1) if the
acquirer was not qualified for agricultural production or it was otherwise obvious that
the acquirer would not not cultivate the acquired land as a good manager; (2) if the
transaction could lead to uneconomic fragmentation of the land; (3) if the transaction
would lead to an increase of the holding over 200 ha of comparable agricultural area
under the Act on inheritance of agricultural holdings*2, unless the land was acquired by
the State or a municipality; (4) if the purchase was intended for resale; (5) if the
interests of the defense were threatened, as determined by the ministry responsible for
defense; (6) if the agricultural land was acquired by an individual or a legal person who
did not need it to carry out the agricultural activity; (7) if the legal transaction would
clearly lead to such use of the land which would be contrary to its use according to the

law (Att. 19(3) ALA 1996).

42 Agticultural Holdings Inhetitance Act no. 70/1995 defined 1 ha of comparable agticultural
area as equal to 1 ha of fields or gardens, 2 ha of meadows or extensive orchards, 4 ha of pasture
land, 0,25 ha of orchards, vineyards, or hops, 8 ha of forests, 5 ha of forest plantations or 6 ha
of marshy meadows.
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2.11. Abrogation of provisions on legal transactions with agricultural land in
ALA (2002)

In procedure for assessment of the constitutional confommity of new
provisions, the Slovenian Constitutional court in 2002 abrogated the whole Chapter 111
of the ALA 1996 dealing with legal transactions with agricultural land so that the
abrogation came into effect after one year.*> According to the Constitutional Court,
neither the Government nor the State Assembly had demonstrated that stricter
substantive and procedural restrictions of the ALA 1996 for legal transactions with
agricultural land, were essential, adequate and proportional.** Several grounds defined
by ALA 1996 on which the administrative authority was allowed to refuse the approval
of the transaction, referring, for instance, to ’obviuosness’ of the fact that the acquirer
>would not cultivate the land as a good manager’, to 'uneconomic fragmentation of the
land,” to endangered defense interests,” to ’the need of an individual or a legal person
to carry out agricultural activity’ and to a ’clear contrary’ between the intended and the
prescribed purpose of agricultural land, were found to be too much indefinite and
therefore inconsistent with the principle of State governed by the rule of law.45

The obstacles for approval relating to significant difference between the price
and the value of the land, to intended resale of agricultural land and growth of
agricultural holdings over the size of 200 hectares of comparable agricultural land, were
considered to be inconsistent with a free economic initiative and unrestricted
competition, guaranteed by Art. 74 of the Constitution.*¢ The Constitutional court did
not assess ’the pre-emptive right as such because it was not contested in principle’®?
Challenging of the provision which placed agricultural organisations on the last place in
priority order, was deemed by judges not to be substantiated: These organisations are
still the preferred beneficiaries. In the general interest of strengthening and rounding
up small and medium-sized (family) farms, the legislator clearly found good enough
reasons to determine the preferential entitlement of the neighbouring farmer or a
nearby farmer, but not of the agricultural organisation, before the Fund.”#8 The
Constitutional court ascribed great importance to the preemption right of the National
fund of agricultural land and forests what could enable ”a high-capacity state fund to
exercise a sovereign public interest in any eventual change of ownership of agricultural
land: by exercising its preemption right, it can (at an officially established price) prevent
any passage of agricultural land into inappropriate hands, ...”#

4 Decision repealing Chapter IIT of the Agticultural Land Act with one year suspension
deadline, Official Journal of Republic of Slovenia no. 27,/2002.

4 Ibid. para. 4, 8,9, 17 and 26.

45 Ibid. para. 26, 31 and 32.

46 Ibid. para. 33 and 34.

47 Ibid. para. 23.

4 Ibid. para. 36. However, the Constitutional court seems to have overlooked that after the
abrogation of land macimums for private ownership, no regulation obliged a family farm to
transform itself into an agricultural organisation (for instance, company) even if it exceeded
a small or medium size.

49 Ibid para. 23.
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2.12. New provisions in place of the abrogated ones (2003)

The provisions of the Agticultural Land Act regulating legal transactions of
agricultural land ceased to be applicable on 28 March 2003, while the new provisions
instead of the abrogated ones entered into force only on 9 April 2003.50 Once again,
the legal transactions could be concluded without restrictions and administrative
control for 11 days, but the amendments to the ALA in 2003 no more provided for
their retroactivity. The amended Act from 2003 (ALA 2003) introduced some changes
in the priority order of preemptors. While (1) co-owners retained the first place,
(2) farmers as owners (and no more only users) of agricultural land bordering to the
land offered for sale climbed one place higher, and (3) the tenant of the agricultural
land offered for sale slipped from the second to the third place,5! being followed
(4) by ’other farmers’ (NB: without requirement for owning land in a reasonable
proximity) and (5) agricultural organisations and (newly) individual entreprencurs
needing agricultural land or holding for carrying out agricultural or forestry activity,
before (7) the National fund of agricultural land and forests which — contrary to the
opinion of the Constitutional court - occupied the last place among statutory
preemptors (Art. 23(1) ALA 2003).

The ALA 2003 also supplemented the priority order for farmers from the same
priority class who accepted the offer. The previous solution according to which the
right to purchase in such a case was first given to a farmer whose agricultural activity
was her sole or principal activity, then to a farmer who cultivated the land herself and
in the last line, to a farmer designated by the seller, was complemented by a special
provision for the sale of state-owned agricultural land where the seller had to designate
a buyer by the method of public auction (Art. 23(2) ALA 2003). In the view of the
approaching accession of Slovenia to the European Union based on free movement
of goods, services, persons and capital, the ALA 2003 changed also the definition of
farmer who needed to be an individual and no more a (domestic) citizen (Art. 24 ALA
2003). According to the new provisions, the local administrative authority where
agricultural land offered for sale was situated, had to publish the offer for sale not only
on the notice board, but also on the single national portal of the E-government (Art.

20 ALA 2003).
2.13. Amendments to ALA (2011)
The modifications of the Agricultural Land Act from 201152 restricted the

conclusion of gift contracts. If the object of donation contract was agricultural land,
such a contract may be concluded only with a spouse or partner and close relatives of

%0 Act amending the Agticultural Land Act, Official Journal of Republic of Slovenia no.
36/2003.

51 In case where state-owned agricultural land was leased to agricultural organisation, this change
gave priority to the the bordering farmer before the agricultural organisation as a tenant (of the
previuosly socially-owned agricultural land).

52 Act amending the Agticultural Land Act, Official Journal of Republic of Slovenia no.
43/2011.
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the donor, with the State or a municipality or with a head of agricultural holding who
has acquired funds on the basis of the Rural Development Programme as a young
farmer and no more than 5 years have elapsed from her take-over of the holding (Art.
17a of ALA 2011). As the first order of priority could be circumvented so that the
owner established a co-ownership share to the benefit of the prospective buyer, the
legislator stipulated that only the whole ownership right or the existing co-ownership
share of agricultural land might be object of a donation contract to the benefit of a

young farmer who has taken over a farm in last 5 years or object of a sale contract
regardless of the buyer (Art. 17a ALA 2011).

2.14. Amendments to ALA (2016)

After amendmends from 2016 the ALA 2016 brought several precisations
relating to the procedure of exercising of the preemptive right which took over also the
established case-law. The new provisions stipulate that the owner who submitted the
offer to administrative authority with the intention to sell agricultural land, forest or
farm, is deemed to have authorized the administrative unit for receipt of a written
statement of acceptance of the offer. The Act took over also the legal opinion of
principle, issued in 2012 by the Supreme Court:5 when the administrative authority
receives a statement of acceptance of the offer, the legal transaction is deemed to be
concluded under a suspensive condition of approval by the administrative authority
(Art. 20 and 21 ALA 2016).

The ALA 2016 extended, although very cautiously, the list of exemptions from
obtaining the approval of the administrative authority. The administrative authority
may issue a confirmation that the approval is not necessary in cases of acquisition of
agricultural land: (1) in the context of agrarian operations; (2) between spouses or
partners, the owner and his legal heirs, if the agricultural land is not a part of a
protected farm; (3) among co-owners, where agricultural land, forest or farm is owned
by two or more co-owners and the contract is concluded by all co-owners; (4) through
a contract of annuity for life; (5) through gift in the event of death (wortis cansa) or
contract of delivery; (6) which has a maximum surface area of 1000 m2 and on which
a less demanding or demanding building has been constructed if a final building
permit has been issued for such a building; (7) through a gift contract znter vivos, among
contractual parties in accordance with the Act; (8) through a contract of subsistence,
or a divorce of such a contract in accordance with the law governing the obligations;
(9) if the agricultural land is transferred for construction of certain objects in the public
interest or objects intended for agricultual activity or contracts are concluded with
municipality in order to exchange agricultural land for building land or where a
municipality buys agricultural land in order to exchange it for a building land of the
neighbouring farmer as the second preemptor etc. (Art. 19 ALA 2016).

5 Act amending the Agticultural Land Act, Official Journal of Republic of Slovenia no.
27/2016.
5 Vrhovno sodisce RS 2012.
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Table 1: Holders of statutory preemption right and their ranking in general agricultural land legislation in Slovenia 1962-2020
Note: For better transparency, the table does not resume rules for additional ranking among farmers within the same priority class)
Name of the Act, State, Number and Year of the Official Journal
Agricultural Land Agricultural Agricultural Agricultural Agricultural Agricultural Agricultural
Rank
Exploitation Act, Land Act, Land Act, Land Act, Land Act, Land Act, Land Act,
FPRY no. 53/1962 SRS no. 22/1973 SRS no. 1/1986 SRS no. 9/1990 RS no. 5/1991 RS no. 59/1996 RS no. 36/2003
. Farmer or
Agricultural Agr%cultural Farmer as a co- agricultural
1 L organisation or farmer Farmer as co-owner L Co-owner Co-owner
organisations owner organisation as a
as a tenant
tenant
Neighbouring Agricultural Nelghbourmg . . Neighbouring farmers
d . agricultural Neighbouring
2 agricultural organisation or . Farmer as a tenant (as owners of the
. organisations and farmers .
organisations farmer as a tenant . . bordering land)
neighbouring farmers
Neighbouring
. . Nelghbounng A L farmers (as A tenant of the
3 Neighbouring farmers agricultural Municipality Municipality owners, tenants or .
L d d agricultural land
organisations users of the
neghbouring land)
Agricultural Other farmers (as
. . . organisations and Other farmers with owners, tenants or
4 Agrlcultural{ land Neighbouring farmers with agricultural land in other users) of the Other farmers
community farmers . . .. .
4 agricultural land in reasonable proximity land in reasonable
reasonable proximity proximitty
Other agricultural
Other agricultural Other agricultural organisations or
, organisations with Agricultural land organisations with L individual
5 : . . , . Municipality
agricultural land in a community agricultural land in ’ entrepreneurs
reasonable proximity reasonable proximity neeeding agricultural
land
Other farmers with Orthei a%incultujri National fund of National fund of
6 agricultural land in OrgAMSations wit agricultural land agricultural land and
. agricultural land in
reasonable proximity L and forests forests
’ reasonable proximity
Other farmers with
7 agricultural land in Municipality
reasonable proximity
Agricultural
organisation
8 having seat in
reasonable
proximity
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3. Other preemption rights that relate or may relate to agricultural land
3.1. Subsidiary application of the AL A preemption right

The ALA explicitly states that preemptors exercise their priotity right according
to its provisions if other legislation does not provide otherwise. This provision is
applied so that special provisions derogate the general ones (section 3.2) or preemptors
defined by special provisions have priority before preemptors according to the ALA
(section 3.3).

3.2. Two other preemptive rights in agricultural land legislation

The Agricultural Communities Act and the Agtricultural Holdings Inheritance
Act regulate two special preemption rights that relate to agricultural land.

The Agticultural Communities Act from 20155 defines the legal status and
activities of the so called agtricultural communities as associations of individuals and
legal persons for joint use of commonly owned agricultural land (for instance, Alpine
pastures). The Act foresees, #nfer alia, a special preemption right in a case when a
member of agricultural community offers her interest in the common land property for
sale. In such a case, the preemption right may be exercised by several preemptors in the
following order: (1) the agrarian community the member of which is the offeror,
provided that the a decision to purchase the share is adopted by the general meeting
with at least by two-thirds majority of all members' votes (the purchase by the
agricultural community means that the co-ownership right is acquired by all members in
proportion to their shares in common property); (2) a member of the agrarian
community (if several members who are co-owners exercise the pre-emptive right, the
buyer shall be selected by the seller); (3) a so called accession member36 of the agrarian
community (the priority right of several accession members is exercised according to
the chronological order of their admission to the accession membership); (4) other
individual who resides in the municipality where the agricultural land subject to sale is
situated (in case where several individuals accept the offer, the buyer is selected by the
seller).

For procedures relating to the preemption right under this Act the adequate
provisions of ALA are correspondingly applicable (Art. 42).

55 Zakon o agrarnih skupnostih, Official Journal of Republic of Slovenia no. 74/2015.
5 The accession member is a person which is interested in membership in the agricultual
community and admitted as such by the general meeting of the agricultural community.
Accession member has no rights relating to the management of common property but is
entitled to exercise a statutory preemption right in case when an ordinary member sells her
share in order to become an ordinary member, Agricultural Communities Act, Art. 11.
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The second preemption right regarding the agticultural land is stipulated by the
the Agricultural Holdings Inheritance Act®’, according to which a so called protected
farm may be inherited, in principle, only by a sole heir and the inheritance rights of
forced heirs are reduced to cash value of their compulsory portions (with certain
exceptions).

If a heir who took over the protected farm sells the farm or a part of it, other co-
heirs may exercise a preemption right (Art. 19).

3.3. Special preemption rights on agricultural land in other legislation

In some cases, agricultural or other land (for instance, forest, building land) has a
special purpose determined by the legislation concerning nature conservation, water,
cultural heritage, spatial planning and war grave sites.

The Nature Conservation Act>® stipulates that the State or a local community has
a preemption right relating to real estate located in protected areas for which the State
or local community has adopted the instrument of protection. This preemption right
has priority before preemption rights according to agricultural land, forest, water and
building land legislation. If the State or local community does not exercise their first
preemption right, the preemption right laid down by the agricultural land, forest, water
and land building legislation may be exercised so that within the same category of
preemptors, priority is given to those who already own the real estate of the same type
located in the protected area (Art. 84), what modifies the priority order laid down in the
ALA.

According to the Water Act,5 the local community which is going to proclaim
costal land or part of it as a natural aquatic public good has the best preemption right
on such coastal land of inland waters (Art. 16), while the State has the best preemption
right relating to other coastal land of inland waters (Art. 22). In both cases, the best
priority right may be exercised regardless ‘of provisions which regulate the priority
order of preemptors in other legislation.”

The Cultural Heritage Protection Act® regulates the priority right of the State or
a local community to purchase a monument of national or local importance or property
in area of influence of an immovable monument of such importance, if so stipulated in
the legal act proclamating the monument. If the State does not exercise its premption
right on the monument or adjacent area of influence, this right may be exercised by the
local community (Art. 62).

57 Zakon o dedovanju kmetijskih gospodarstev, Official Journal of Republic of Slovenia no.
70/1995, 54/1999, 30/2013.

38 Zakon o ohranjanju narave, Official Journal of Republic of Slovenia no. 96/2004, 61,/2000,
8/2010, 46/2014, 21/2018, 31/2018.

539 Zakon o vodah, Official Journal of Republic of Slovenia no. 67/2002, 2/2004, 41/2004,
57/2008, 57/2012, 100/2013, 40/2014, 56/2015.

60 Zakon o vatstvu kulturne dediscine, Official Journal of Republic of Slovenia no. 16/2008,
123/2008, 8/2011, 90/2012, 111/2013, 32/16, 21/2018.

27



Franci Avsec
The preemption right on agricultural land in Slovenia:
past developments and future challenges

Journal of Agricultural and
Environmental Law
28/2020

The Spatial Planning Acté! from 2017 introduced a special preemption right of
the State or local community on land, which meets certain requirements (for instance,
agricultural land for constructing public utility infrastructure and facilities used for
protection against natural and other disasters) and is determined by the State or the
local community. This preemption right does not apply in some cases (in case of sale
contract between spouses or close lineal relatives), but has priority before the
preemption right determined by the ALA. The seller must repeat the offer to the State
or local community if two months have passed since the previous offer, although the
price and other terms of sale remain unchanged (Art. 189-191).

The War Grave Sites Acté? stipulates that the State has the preemption right if
the land where a war grave site is situated, is offered for sale (Art. 25). The standpoint
of theory is that the preemption right of the State in this case is ’the most special one,’

having absolute priority before other preemption rights.o3

Table 2: Special preemption rights in the Slovenian legislation that may relate to agricultural land
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Individual L
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61 Zakon o urejanju prostora, Official Journal of Republic of Slovenia no. 61/2017.

62 Zakon o vojnih grobis¢ih, Official Journal of Republic of Slovenia no. 65/2003, 72/2009,

32/2017.

63 Tratnik 2010, VI.
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4. Draft Act on modifications and amendments of certain laws concerning
agricultural land policy from 2019

In spring 2019, the Slovenian Ministrty of agriculture, forestry and food launched
a public consultation on a Draft Act, which contained several proposals for amending
certain acts dealing with agricultural land policy,®* including the ALA.

The Draft Act foresaw a certain release from restrictions connected with the
legal transfer of agricultural land.

Firstly, according to the Draft Act, the owner could, under well defined
conditions, sell agricultural land without offering it first to the statutory preemptors if
the buyer is a head of agricultural holding who is domiciled or established either in the
same municipality where the agricultural land offered for sale is situated or in a
neighbouring municipality for at least 5 years before the conclusion of the contract and:
(1) has been included in compulsory pension, disability and health insurance on the
basis of agricultural activity for at least twelve months and entered in the Register of
agricultural holdings (RAH) continuously for at least five years before the date of
conclusion of the contract, or (2) has obtained funds from the rural development
program as a young farmer, if no more than five years have passed since the decision
on the aid became final or she is between 18 and 40 years old and manages at least
6 ha and no more than 80 ha of comparable agricultural landS>, or (3) manages at least
6 ha and no more than 80 ha of comparable agricultural land and has been registered in
the RAH continuously for at least five years before the date of conclusion of the
contract.

This proposal leads to a conclusion that exemption from the statutory
preemption right would apply only to contracts for sale of agricultural land between
local heads of agricultural holdings (from the same or two neighbouring municipalities),
provided that a buyer meets three additional substantial criteria: professional status
(social insurance based on agticultural activity, point 1), young age and/or certain
(above-average) size of buyers' holding — up to 80 ha of comparable agticultural land
(point 2 and 3). The sellers or buyers could lawfully avoid formalities connected with
the statutory preemption right, the workload for administrative authorities would
decrease, but the sellet's choice of a buyer would be still be restricted.

On the other hand, the Draft Act foresaw the following order of statutory
preemptors: (1) co-owner (natural or legal person); (2) National Agricultural Land and
Forest Fund on behalf of the Republic of Slovenia; (3.)head of agricultural holding
(individual or legal person) who is owner of the agricultural land bordering on the land

04 Act Amending and Supplementing Certain Laws in the Field of Agticultural L.and Policy

% According to the Draft Act, the calculation of comparable agricultural land for different uses
would be made through conversion factors according to which 1 hectar (ha) of agricultural land
would be equal to 1 ha of arable land, 2 ha of grassland, 0,25 hectar of permanent crops, 0,1 ha
of greenhouses and 8 ha of forest. These conversion factors were taken from the Governmental
Decree on the sub-measure setting up support to kick-start the operations of young farmers
pursuant to the Rural Development Programme of the Republic of Slovenia 2014-2020, Uredba
o izvajanju podukrepa pomo¢ za zagon dejavnosti za mlade kmete iz Programa razvoja
podezelja Republike Slovenije za obdobje 2014-2020, Official Journal of Republic of Slovenia
no. 55/2015, 38/2016, 84/2016, 19/2017, 66/2018, 50/2019.
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offered for sale and has been entered in the RAH continuously for at least 5 years
before the date of acceptance of the offer; (4) head of agticultural holding (individual
or legal person) who: has obtained rural development programme (RDP) funding as a
young farmer if no more than 5 years have elapsed since the decision granting the aid
became final or if she is between 18 and 40 years old and manages at least 6 ha and no
more than 80 ha comparable agricultural land, and has been residing in the same
municipality where the agricultural land being sold is located or in a neighboring
municipality, for at least 5 years before the date of acceptance of the offer; (5) head of
agricultural holding (individual or legal person) who manages at least 6 ha and no more
than 80 ha of comparable agricultural land, or is, as the head or the deputy head of an
agricultural holding, compulsory insured for pension, disability and sickness on the
basis of agricultural activity and: has been residing in the same municipality in which the
land being sold is located or in a neighbouring municipality for at least 5 years before
the date of acceptance of the offer, and has been registered in the RAH continuously
for at least 5 years before the date of acceptance of the offer; (6) a head of agricultural
holding (individual or legal person) who has been residing in the same municipality
where the agricultural land subject to sale is located or in the neighbouring municipality
for at least 5 years before the date of acceptance of the offer and has been registered in
the RAH continuously for at least 5 years before the date of acceptance of the offer;
(7) head of an agricultural holding (individual or legal person) registered in the RAH
continuously for at least 5 years before the date of acceptance of the offer.

The most obvious change proposed for statutory preemption right is surely a
strengthened role of the National Agricultural Land and Forests Fund, which would
climb from the last place up to the second place (in case of co-ownership of the
agricultural land) or even to the first place (in case of individed ownership). In this
respect, the drafters seem to have followed the recommendation of the Constitutional
court, which, while assessing the (un)constitutionality of the Chapter III of the ALA in
2002, considered that the preemption right of the National Fund could provide public
interest in all cases of intended change of agricultural land ownership (through sale
contracts).6

A substantially higher ranking of the National fund on one side and a large
number of subsequent preemptors (practically all heads of agticultural holdings
registered for at least 5 years) raise the question about the future policy of the
National fund in acquiring agricultural land and management of the land so acquired
(selling or letting it out on lease). The engagement of the National fund would surely
depend on the extent to which sale contracts would be concluded among local heads of
agricultural holdings without preemption right being applied. A wider engagement of
the State as a statutory preemptor of the first or second rank would certainly require a
considerable higher capital injection in the National fund and a substantial change of its
legal and program documents.

% Decision repealing Chapter III of the Agricultural Land Act with one year suspension
deadline, 23.

30



Franci Avsec Journal of Agricultural and
The preemption right on agricultural land in Slovenia: Environmental Law
past developments and future challenges 28/2020

Apart from the co-owner and the National fund on the first or the second place
in the proposed priority order, the Draft Act linked the preemption right of other
beneficiaries either to their registration in the RAH for at least 5 years (such a
registration is obligatory for any agricultural holding which applies for financial aid or
any other measure of agricultural policy)®” or, alternatively, to their status of young
farmer who has received the farm start-up and development aid in the last 5 years or
acquired agricultural holding of certain size, the proposed provisions would link the
preemption right closer to the (beneficiaries of the) current agricultural policy.

While at least 5-years lasting registration in the RAH would suffice for a statutory
preemption right of the neighbouring owner ranked on the third place, the next
(fourth) priority class would be reserved for young farmers if they reside in the close
proximity to the agricultural land put on sale and have obtained a start-up and
development aid or manage a farm of certain size.

In the next three priority classes the number of requirements gradually decrease.
Thus, heads of agricultural holdings meeting 3 requirements: (1) certain size of a farm
or compulsory social insurance for pension and disability on the basis of agticultural
activity; (2) residence close to the agricultural land put on sale and (3) continuos
registration in the RAH for at least 5 years, would be ranked in the fifth place, followed
by heads of agricultural holdings who meet only the second and the third of the three
requirements mentioned, while the seventh place would be occupied by heads of
agricultural holdings meeting only the last requirement (being entered in the RAH
continuosly for at least 5 years).

If we compare the conditions for sale of agricultural land between local heads of
agricultural holdings and the priority order of statutory preemptors, we can see that the
conditions for a local buyer who would be allowed to buy agricultural land without
preemption right being exercised, correspond to the requirements for statutory
preemptors on the fourth and the fifth place.

According to the ALA in force, two or more members on the same holding may
be farmers and may exercise preemption right as farmer neighbours. The Draft Act,
however, reserves the preemption right for the neighbouring owner only if she is a head
of agricultural holding. Summing up, the proposed new regulation of the preemption
right would prefer heads of agricultural holdings who have been uninterruptedly
registered in the RAH and young farmers if they already manage a considerable surface
of agricultural land. New entrants would practically have no chance to meet the
requirement of uninterrpupted registration in the RAH for 5 years (this condition may
prove to be too onerous in some life situations also for preemptors). They would be
able to buy agricultural land only if no other preemptor exercised her priority right.
However, such cases would be rare given a (too) wide circle of preemptors.

67 Agticultural Act Official Journal of Republic of Slovenia no. 45/2008, 57/2012, 90/2012,
26/2014, 32/2015, 27/2017, 22/2018, 141.
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According to the Draft Act, the prohibition to divide a protected farm inter
vivos would be cancelled since ‘it has not brought expected results’.®8 After the
Constitutional Court had ruled in 2002 that the protection of certain farms against
division through legal transactions inter vivos was incompatible with the principle of
the social state (Art. 2 of the Constitution) insofar as it prevented the holder of such a
farm to provide herself a social security through a contract of annuity for life, the ALA
2003  explicitly allowed division of protected farms by contracts of such type®.
However, the social security of a farmer could be assured also through other contracts,
for instance a contract of subsistence, which, however, are covered by the prohition
to divide a protected farm.”® Besides, an additional exception to the prohibition to
divide a protected farm was introduced in 2003: if the division of a protected farm
leads to an increase or rounding-up of an unprotected farm (Art. 18 of the ALA).
The principle that protected farms may not be divided through legal transactions #nter
vivos, seems to be, due to rather inconsistent and casuistic exemptions, too complex and
inefficient in practice.

It was interesting that the Draft Act contained only a scarce explanation of the
proposed new provisions, with no analysis of the present state and reasons for
proposed changes, which are obligatory elements for a bill in a legislative procedure.”!

Although the public discussion of the Draft Act was closed at the end of May
2019, no new document has been published on this issue until the end of May 2020.

5. Conclusion

The statutory preemption right is an important tool for regulation of agricultural
land transactions in accordance with the aims agricultural land policy as it may direct
the transfer of agricultural land to those acquirers where the agricultural land would be
used most sustainably from the economical, social and environmental point of view.

The Slovenian legislation contains several preemption rights relating to
agricultural land. They are regulated by agricultural land law and other legislation.

General provisions about preemption right on agricultural land with numerous
preemptors who may be individuals or legal entities of private or public law and are
ranked in several priority classes, are defined by the Agticultural Land Act. Special
provisions regulate statutory preemption right on agricultural land in two cases: among
coheirs of the so called protected farm according to the Agricultural Holdings
Inheritance Act as well as in a case where a member of agricultural community sells her
share in the common land property according to the Agricultural Communities Act.

08 Zakon o spremembah in dopolnitvah doloc¢enih zakonov na podro¢ju kmetijske zemljiske
politike 2019.

9 Art. 19(2)(¢) of the ALA in force provides that contracts of annuity for life do not need the
approval of the administrative authority.

70 Art. 19(2)(g) of the ALA in force exempts the contracts of subsistence from the approval
requitement only if they are conform with the principle that a protected farm may not be
divided.

71 See Rules of Procedure of the National Assembly, Official Journal of Republic of Slovenia no.
92/2007,105/2010, 80/2013, 38/2017, Art. 115(3).
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The preemption rights on real estate in legislation concerning spatial planning,
nature conservation, water, cultural heritage and war grave sites, may refer, nter alia,
also to agricultural land. According to the legislation in these areas, the preemptors are
the State or a local community. It is interesting that most statutory preemption rights
which are regulated outside the agricultural land legislation, but may relate to
agricultural land, are explicitly granted priority before the statutory preemption right
according to the Agricultural Land Act. In such cases the preemptive right according to
Agricultural Land Act is not excluded, but may be exercised only subordinately, if the
first preemptor (the State or local community) did not exercise its right.

Therefore, the statutory preemptive rights relating to agricultural land pursue
various purposes which reflect the multifunctionality of agticultural land. Namely, if
non-productive functions of agricultural land prevail over the productive ones, it is
logical that the eventual statutory preemption right provided by the corresponding non-
agricultural legislation has priority before that provided by the Agricultural Land Act.
The scope of statutory preemption right is limited, even if we observe this right only
from the standpoint of the Agricultural Land Act. Namely, a statutory preemption right
may be exercised only in case where agricultural land is offered for sale. Although a sale
contract is typical for market economy, in agtriculture characterised by numerous family
farms, as it is the case of Slovenia, the ownership right on the agricultural land may be
and is, to a great extent, transferred to other person also through other transactions,
including exchange contracts (528-529 Obligation Code, OC), contracts of donation
(Art. 533-556 OC), contracts on delivery and distribution of property (Art. 546-556
OCQ), contracts of annuity for life (Art. 557-563 OC), contracts of subsistence (Art. 564-
568 OC) and other nominate and innominate contracts. Although the legislator limited
the circle of persons who may be donees of agricultural land, a person who intends to
alienate agricultural land may still choose other contract types, where the choice of the
acquirer is not limited.

As the preemptors of agricultural land are not individually notified of the
intended sale by the offerer, it can happen that one or more preemptors are not
informed on time to exercise their right. Although the offers have been, since the
amendments to ALA in 2003 entered into force,’? published on the eGovernment (e-
uprava’) as public portal of the Republic of Slovenia for citizens, the information
problem may still be significant as more than 80 offers may be published daily and the
deadline for exercising the right is only 30 days after the offer was published.

A third problem which may limit the exercise the preemption right is financial:
if the preemptor does not have (sufficient) funds available to pay the price determined
in the offer, the preemptive right will not be realised. The problem is exacerbated if the
price in the offer is set on a such a level that it can be considered, on the basis of
objective and non-discriminatory criteria, as excessively speculative. Several legal
systems in Europe provide for a possibility to review the price in the sale offer
addressed to statutory preemptors if this price unreasonably deviates from the value of

.....

Republic of Slovenia no. 36/2011.
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the agricultural land.”® Although the Slovenian Constitutional court, as it could be
understood from a lapidarily formulated grounds for its decision abrogating the entire
Chapter III of the ALA 1996, had been of the opinion that all statutory preemptors
(but not other buyers) of agricultural land had to be be well protected against
unreasonably high prices,” the legislator thereafter abolished provision on price control
for all sale transactions with agticultural land.

The Slovenian legal theory has so far critised some provisions in Agricultural
Land Act regulating preemption right on agricultural land.  First, the present
preemption right seems to be defined too widely since it is granted practically to all
individuals in the country and other EU Member States who fulfill the requirements for
farmer and to all agricultural organisations and individual entrepreneurs who need
agricultural land for their agricultural production. The Act provides no criteria whether
the inclusion of agricultural land concerned in the agricultural holding of ‘other farmer’
(than neighbour) as a preemptor would be economically feasible at all: hypotetically, a
tulip grower from the Netherlands may exercise her statutory preemption right on
olive grove on the Slovenian seaside.’> The proposed changes of the statutory
preemption right in the Draft Act from 2019 would not provide a satisfactory solution
for this problem, as they still foresaw the statutory preemption right for any head of
agricultural holding who had been entered in the register of agricultural holdings
uninterruptedly for at least 5 years, although on the last place.

Some authors observe that a too wide definition of preemptors makes more
probable that the preemption right could be exercised contrary to its statutory purpose.
Such situation may emerge in practice when a preemptor exercises his priority right as a
‘strawman’ - not for using the land for own agricultural production, but for disposing of
the same land to the benefit of a third person who does not have a statutory
preemption right, usually through a combination of contracts which are per se, taken
individually, not unlawful, while the whole combination of transactions runs against the
basic purpose of statutory preemption right. The theory claims that such combination
of transactions infringes the Act and makes the transactions concerned null and void.

73 The conditions and procedures for such a review are various. If the French ’sociétés
d'aménagement foncier et d'établissement rural (SAFER)’, in exertcising their statutory
preemption right, consider the price and other terms of sale to be ’exaggerated’, they may, with
the approval of the administrative authority, send a counter-offer to the notary of the seller with
terms made by the SAFER. Afterwards, the seller may remove its offer or initiate a procedute
before the court which reviews the price offered by the SAFER (Code rural et de la péche
maritime,

Art. 1.143-10). According to the German legislation, the competent authority may refuse to
approve the transaction relating to agricultural land if “he consideration is roughly
unproportional to the value of the land” (§ 9 Grundstickverkehrsgesetz, GrdstVG). The
European Commission also aknowledges that “State interventions to prevent excessive farmland
prices may under certain circumstances be justified under EU law” (Interpretative
Communication on the Acquisition of Farmland and Eutopean Union Law (2017/C 350/05),
OJ C 350, 18.10.2017, 13).

™ Decision repealing Chapter III of the Agricultural Land Act with one year suspension
deadline 37. para.

75 Rejc 2018, 273.
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Sham transactions which cover other transaction that is really desired by the contractual
parties are even more difficult to prove, as both contractual parties are interested in
keeping secret their actual will.”s

As legal transactions are based on contractual freedom, it is questionnable if
partial restrictions of this freedom (like statutory preemption right) would be more
effective when the legislator introduces another restriction (for instance restricted circle
of potential donees of agricultural land) in order to render the circumvention more
difficult. In the contract law, based on the priniciple of contractual freedom, the parties
would sooner or later find another contract type in order to avoid the statutory
preemption right. The problem of the Slovenian agricultral land law seems to lie in the
fact that it is too much occupied with certain contract types instead of assessing the
results of the transaction.

The Draft Act from spring 2019 proposed the equal treatment of preemptors
regardless of their legal form (legal entity, individual entrepreneur or other individual as
head of the agricultural holding), defining priority order on easily provable criteria
(entry in register of agricultural holding, residence, size of the holding, obtaining certain
support from the rurral development programme). However, the proposals probably
gave too much accent to the size of agricultural holdings and too little to qualification
of preemptors for agricultural activity.

Given the proposed priority order and especially the minimum requiremment of
5-year registration in the register of agricultural holdings, new entrants could hardly, if
at all, acquire agricultural land through sale and purchase contract, while the heads of
smaller agricultural holdings, having adequate qualifications and financial means for
their development plans are placed, if not neighbours, on the last place.

Finally, better regulation of agricultural preemption right and agricultural land
policy would require a continuous closer monitoring, gathering and processing of
statistical data relating to the exetcise of statutory preemption rights on agricultural land
in practice.

76 Ibid. 293.
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This research studies the law measures of the European Union aiming Energy Union regarding consumer
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rights up until the latest Directive 2019/ 944. Provisions of consumer protection of the Directive are reviewed.
The second part of this research looks at the consumer protection on the fields of the electricity service in Hungary,
considering how much it complies with the EU regulation.

Keywords: Energy Union, electricity service, customer, consumer, consumer rights, customer
rights, account information, account view, smart meter, contractual rights, consumer protection,
supplier change, universal service, dealing with customer complaints, informing consumers

1. Establishing Energy Union and the Relation to Consumer Protection

Since 1999, the EU has been rapidly developing the single electricity market.
The so-called Energy Union projects were set up as patts of the process. On the 25th
of February in 2015 European Commission published the document of *The Stable and
Adaptable Energy Union and the Climate Policy Frame Strategy’ which launched the
plan for providing secure, sustanaible, competitve, affordable energy for EU
’consumers’ by transforming the energy and climate policy in the EU. Single energy
market including establishing an electricity market which functions efficiently was a
basic requirement. The so-called energy poverty! should be combatted.
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! 'There is no widely accepted definition for energy poverty in the EU.

Originally the definition of energy poverty means the lack of access to energy services. However,
in the EU this is not topical.

In the EU energy poverty is based on mostly the inability to pay the cost for the energy services.

”According to the widely used term, a houschold is considered to be energy poor if they are
unable to heat up the house to a sufficient level, or they spend more on energy bill than a limited
amount of their income.” Fellegi & Fulop 2012, 1.

Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11 Decembet
2018 declared that every Member State has to present the Integrated National Energy and

https://doi.org/10.21029 /JAEL.2020.28.37
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The Commission document ’New Guideline for Energy Consumers’? declared
the vision of the Commission about the retail market which provides better services for
the consumers. The new and innovative energy providers using new technologies must
enable every consumer to take part in the process of energy transforming by changing
their habits deliberately, the results of which are energy sufficient solutions, financial
savings on the sides of the consumers, as well as decrease of energy consumption.
The activity of the energy consumers i.e. customers and consumers by the first meaning
requires the protection of their rights including development and intensity of basic
consumer right.

According to the European Commission ’Fourth Report on the State of Energy
Union™ ’after four years the Energy Union became reality.”

2. Appearance of Regulation of Consumer Protection in EU Legislation
regarding Electricity Service

It is needed to underline that every service-user was called consumer in the EU
legislation and other EU documents on the fields of enetgy services including electricity
service for a long time. Gradually, definitions such final customer5, household
customer$, non-household customer” have developped.

Basic consumer protection provisions tipically stand for household customers.
General terms protecting final customers, of course, include household customers.

Climate Change Plans (NECP) by 31 December 2019, and before the aims and plans for how to
combat energy poverty on the national level by 31 December 2018.

Energy poverty in Hungary is included in National Energy and Climate Change Plan 2018 in
part of 2.4.4. According to this, there are no specific objectives in Hungary. Affordable energy
service and financial computability for consumers in the universal service are guaranteed with
fixed universal service charges introduced in January 2013 by the government measures.
Comparing to year 2013, prices of district heat, gas and electricity radically decreased allowing
consumers in Hungary to pay the lowest prices for household energy in Europe.

Hungaty stands for enabling households to pay sustainable energy costs in the future while
energy companies capacity for profits must be kept on. This aim requires complex strategy
including improvement on energy sufficiency, adding extra heating and electricity producing
options to households, optimizing supplies, strengthening competition on the market of
product, development of networks, introducing smart meters on the larger scale.

2 Brussels, 15.17.2015.

3 Brussels, 09.04.2019.

4 For further information about Energy Union see Robert Szuchy 2017, 100-115.

5 Directive 2019/944 Article 2 Section (3) “final customet’ means a customet who purchases
electricity for own use.

¢ Ditrective 2019/944 Article 2 Section (4) ‘houschold customer’ means a customer who
putchases electricity for the customer's own household consumption, excluding commercial or
professional activities.

7 Ditective 2019/944 Article 2 Section (5) ‘non-household customer’ means a natural or legal
person who purchases electricity that is not for own household use, including producers,
industrial customers, small and medium-sized enterprises, businesses and wholesale customers.
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It is not easy, what is more, in certain cases it is impossible to differenciate between
general provisions protecting final customers and special provisions protecting
household customers.

It has been a long way in the European Union, since the second energy package
introduced the first line of the consumer protection regulation regarding energy sector
in 203,8 which was dealing with two areas: (1) Compulsory public service including the
consumer right to electricity supply, the protection of vulnerable consumers, and the
protection of service disconnection, in which the consumers with large arrears are
allowed to pay their debit while they are protected from any sort of disconnection of
the service. (2) Consumer rights e.g. contractual rights, access to information about
prices, actions taken in case of customer complaint, easing of the switch of the service
provider. The third energy package in 2009? was built on the previous package
significantly extending the consumer rights on the fields of consumption measurement
and billing.

According to the Directive 2009/72/EC, in the Member States at least 80% of
consumers shall be equipped with intelligent metering systems by 2020, unless cost-
benefit analysis is negative. By the end of 2018, the level of implementing smart meters
reached the 50% of the houscholds in 12 Member States. Many Member States,
including Hungary, came across with negative cost-benefit analysis, therefore smart
meters were not introduced on the larger scale.1

Smart meters are available on the large scale, at least 80% of consumers is
equipped with it in Denmark, Estonia, Spain, Finland, Italy, Malta, Norway, and
Sweden, also more than 50% of consumers is equipped in Latvia, Luxemburg, the
Netherlands, and Slovenia. In most of these countries bills are issued monthly (or every
second month) based on the actual consumption.!!

The Directive 2012/27/EU of the European Patliament and of the Council on
energy efficieny confirmed the necessity of consumer protection provisions.!2 Article 10
focuses on billing information, Annex VII lists the minimum requirements for billing
and billing information. By 2018 every member state could comply these minimum
requirements of energy billing.!3

Directive 2019/944/EU of the European Patliament and of the Council of
5 June 2019 on common rules for the internal market for electricity and amending
Directive 2012/27/EU (Clean energy package’) renews (introducing new definitons
e.g. dynamic electricity price contract, citizen energy community, etc.) and improves
consumer rights (e.g. consumer billing information, and introducing new provision
regarding comperison tools). Apart from providing right and protection, the Directive
2019/944/EU underlines the role of the active customers.

8 Ditective 2003/54 concerning common rules for the internal market in electricity, and
Ditective 2003/55 concerning common tules for the internal market in natural gas.

% Directive 2006/32/EC, Ditective 2009/72/EC, Ditective 2009/73/EC.

10 ACER Market Monitoring Report 2018, 6.

11 ACER Market Monitoring Report 2018, 22.

12° About the Directive see Banyai & Fodor 2014, 63-87.

13 ACER Market Monitoring Report 2018, 6.
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Based on the Member State sutrveys, critical areas are the provisions about billing
and billing information, comparison tools, changing electricity service provider,
vulnerable consumers, energy poverty, and dispute management in the fields of
electricity services. In 2018 by the feedback from the member stated, the majority of
consumer complaints was about billing, contracts and signing up for services.!

3. Consumer Protection Provisions of Directive (EU) 2019/944 of the European
Parliament and of the Council

Not all the rights listed below are basic provision of consumer protection in the
meaning of protecting the vulnerable party. However, there are those aiming saving
energy by the service-user consumers. Thus, they generate consumer protection on the
larger scale.

3.1. Information relating to consumer rights

Consumer must have plain and unambiguous information about his rights in the
energy sector. The Commission established a enetgy consumer checklist providing
practical information for the consumers about their rights. This checklist should be
kept up to date, provided to all consumers and made publicly available. (Preliminary
provisions Section (31)).

3.2. Method and regularity of payment of bills

Customers, in particular household customers, should have access to flexible
arrangements for the actual payment of their bills e.g. regularity of payment, different
menthods of payment. In terms of flexible arrangemens, it could be possible for
customers to be provided with frequent billing information, while paying only on a
quarterly basis, or there could be products for which the customer pays the same
amount every month, independently of the actual consumption (Preliminary provisions
Section (49)).

3.3. Basic contractual rights: content of contract, access to information, terms
and conditions, customer complaints

Chapter III ’Consumer empowerment and protection’ Article 19 contains
provisions about basic consumer rights, and on the other hand energy use and energy
production by the consumers. Henceforward, this research focuses on the provisions of
the consumer rights, respectively other provisions can be linked to consumer rights e.g.
meter and billing.

Main points of the final customer’s contract with the supplier are listed in Article
10 Section 3. Directive declares that conditions shall be fair and well known in advance.

14 ACER Market Monitoring Report 2018, 5.
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In any case, this information shall be provided prior to the conclusion or confirmation
of the contract. Final customers shall be provided with a summary of the key
contractual conditions in a prominent manner and in concise and simple language.

Final customers shall be given adequate notice of any intention to modify
contractual conditions e.g. increase of price, and shall be informed about their right to
terminate the contract e.g. when the notice is given.!>

Suppliers shall provide final customers with transparent information on
applicable prices and tariffs and on standard terms and conditions, in respect of access
to and use of electricity setvices.!¢

Suppliers shall offer final customers a wide choice of payment methods. Such
payment methods shall not unduly discriminate between customers. Any difference in
charges related to payment methods or prepayment systems shall be objective, non-
discriminatory and proportionate and shall not exceed the direct costs borne by the
payee for the use of a specific payment method or a prepayment system.!”

Suppliers shall offer final customers fair and transpatent general terms and
conditions, which shall be provided in plain and unambiguous language and shall not
include non-contractual barriers to the exercise of customers' rights, such as excessive
contractual documentation. Customers shall be protected against unfair or misleading
selling methods.!8

Final customers shall have the right to a good standard of service and complaint
handling by their suppliers. Suppliers shall handle complaints in a simple, fair and
prompt manner.!°

When accessing universal service, final customers shall be informed about their
rights regarding universal service.20

Suppliers shall provide household customers with adequate information on
measures to disconnection in advance of any planned disconnection. Such measures
may refer to alternative payment plans, debt management advice.!

Suppliers shall provide final customers with a final closure account after any
switch of supplier no later than six weeks after such a switch has taken place.?2

3.4. Entitlement to a dynamic electricity price contract

Member States shall ensure that the national regulatory framework enables
suppliers to offer dynamic electricity price contracts. Member States shall ensure that
final customers who have a smart meter installed can request to conclude a dynamic
electricity price contract with at least one supplier and with every supplier that has more
than 200,000 final customers.

15 Article 10 Section 4.
16 Article 10 Section 5.
17 Article 10 Section 6.
18 Article 10 Section 8.
19 Article 10 Section 9.
20 Article 10 Section 10.
21 Article 10 Section 11.
22 Article 10 Section 12.
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Final customers are fully informed by the suppliers of the opportunities, costs
and risks of such dynamic electricity price contracts, and shall ensure that suppliers are
required to provide information to the final customers accordingly, including with
regard to the need to have an adequate electricity meter installed. (Article 11).

The opportunity to install smart meters available for final customers is open in
more and more memeber states in the EU. At the present time, 16 Member States offer
contract to final customers on favouring daily, weekdays and weekends energy prices.
In 8 Member States final customers can choose between real-time and houtrly pricing
program.?3

3.5. Right to switch

A customer wishing to switch suppliers or market participants is entitled to such
a switch, and ouschold customers and small enterprises should not be charged any
swithing-related fees. The process of switching must be end within a maximum of
three weeks from the date of the request. Customers are encouraged to look for more
attractive offer and switch to it in case of favouring. (Preliminary provisions Section
(34)).
By no later than 2020, the technical process of switching supplier shall take no longer
than 24 hours and shall be possible on any working day.

3.6. Comparison tools for information and contrasting competitive offers

Final customers should be directly and regularly informed about competitive
offers avaible on the market, opportunites about saving, primarily about dynamic
electricity price contract. On the other hand, final customers should be assisted to go
for the market-based offers along with taking the advantage of the opportunities.
(Preliminary provisions Section (23)).

Independent comparison tools — including websites — are efficeent devices for
small service users to assess the different offers available on the market. These tools are
cost-effective because the service user should not collect pieces of information from
each and every service provider. Also, these tools must unfold the widest range of all
the offers, and they have to cover the market as much as it is possible for providing the
most accurate pieces of information for the customers. (Preliminary provisions Section
(35)).

Member States shall ensure that at least household customers and
microenterprises have access, free of charge, to at least one tool comparing the offers
of suppliers. Customers shall be informed of the availability of such tools in or together
with their bills or by other means. (Article 14.)

The reliable comparison tools require quality standards which are provided by
Council of European Energy Regulators (CEER).

The Directive introduced standards in order to reliable and efficient compariosn
tools e.g. (1) independent from market participants, (2) no discrimination between
search results of energy service providers, (3) clearly disclose their owners, (4) disclose

23 ACER Market Monitoring Report 2018, 7.
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of information on how the tools are financed, (5) set out clear and objective criteria on
which the comparison is to be based, (6) provide accurate and up-to-date information,
(7) state the time of the last update.2*

There are reliable comparison tools available in 8 member states. In a few
member states e.g. Bulgatia, Cyprus, Hungary, Malta there are no comparison tools, in
other words, comparison tools for final customers and small enterprises are not
privided neither by any state bodies nor private companies. Based on the Directive, in
lack of privately owned entity entity, the authorities must set up and run the operation
of the comparion tools.25

3.7. Billing information

Electricity bills are important means of informing the final customers. The bills
may contain toher pieces of information apart from the consumption and the costs.
Bills and billing information are accurate, easy to understand, clear, concise with the
most important data. It should be presented in a manner that facilitates comparison by
final customers, regarding the prices, and in order to switch service provider.

Bills and billing information fulfil the minimum requirements set out in Annex I
(Article 18).

Information for the final customer should be provided on the bill or attached to
it. The bill may contain reference i.e. a website related, a mobile application or other
device through which the information can be easily found by the final customer.
(Preliminary provisions Section (48) and Article 18).

Annex I "Minimum requirement for billing and billing information’ declares the
minimum information must be contained on the bill, the frequency of issuing the
bills,26 other methods of billing, breakdown of final customet's price,2’ access to
complementary information on historical consumption, and disclosure of enetrgy
sources.?8

Billing and billing information should be provided free of charge. Final customer
should have the opportunity of being provided electric billing and billing information.

24 ACER Market Monitoring Report 2018, 34.

2> ACER Market Monitoring Report 2018, 34.

26 Point a) billing on the basis of actual consumption shall take place at least once a year; Point
b) in case the final customer has no meter that has remote reading or it can not be reported
remotely, than the detailed bill with the actual consumption should be provided to the final
customer at least in every six month, respectively by customer application, or in case electric
billing was chosen in every three month; Point ¢) requitement in point a) and point b) can also
be complied with if the final customer reports the meter to the service provider; bill and billing
information can only be based on estimated consumption or flat sum if the final customer did
not report the meter for the period of billing related; Point d) if the final customer has the meter
that has remote reading, billing and billing information should be provided monthly;

27 Customer price include the following three elements: energy and service component, network
component (transport and distribution), and component of taxes, fees, dues, charges.

28 Service provider must disclose the proportion of each energy source within the purchased
electricity along with the terms of the electricity contract on the bill (product level information).
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3.8. Smart metering systems??

The right to smart metering system is linked to consumer rights because it makes
it possible to the final customer to pay his bills based on real-time and actual
consumption. Smart meters provied information that can enable the final customer to
supportt his decision about switching service provider.

Directive undetlines that final customer should be provided smart meter if it is
cost beneficial and economical. Introducing smart metering system is on the level of the
Member States discretion.

In case of the introduction ot the smart metering system is negative based on the
cost-benefit analysis, Member States should review the assessment every 4 year or yet
even more often, regarding the significant changes related to the analysis, and the
technological and market-related developments.

Smart meters installed earlier, or those were installed before 4 July 2019 can
remain in operation until their lifespan. However, those do not meet the Directive
requirements can not remain in operation after 5 July 2031 (Article 19). Functionalities
of smart metering systems are listed in Article 20. According to Article 21, if the
introduction of the smart metering system is negative by the Member States, or the
smart metering system is not launched systematically, Member States shall ensure that
every final customer is entitled on request, while bearing the associated costs, to have
installed or, where applicable, to have upgraded, under fair, reasonable and cost-
effective conditions.

3.9. Conventional metets

Where final customers do not have smart meters, Member States shall ensure
that final customers are provided with individual conventional meters that accurately
measure their actual consumption. Member States shall ensure that final customers atre
able to easily read their conventional meters, either directly or indirectly through an
online interface or through another appropriate interface. (Article 22).

3.10. Single points of contact

Member States shall ensure the provision of single points of contact, to provide
customers with all necessary information concerning their rights, the applicable law and
dispute settlement mechanisms available to them in the event of a dispute. Such single
points of contact may be part of general consumer information points. (Article 25).

29 Article 2 Section (23) Definitions:‘smart metering system’ means an electronic system that is
capable of measuring electricity fed into the grid or electricity consumed from the grid,
providing more information than a conventional meter, and that is capable of transmitting and
receiving data for information, monitoring and control purposes, using a form of electronic
communication
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3.11. Right to out-of-court dispute settlement

Member States shall ensure that final customers have access to simple, fair,
transparent, independent, effective and efficient out-of-court mechanisms for the
settlement of disputes. In case the final customer is a consumer, regulations of
consumer protection should be applied. The participation of electricity undertakings in
out-of-court dispute settlement mechanisms for household customers shall be
mandatory unless the Member State demonstrates to the Commission that other
mechanisms are equally effective. (Article 26).

3.12. Universal service and public service obligations

Member States shall ensure that all household customers, and, where Member
States deem it to be appropriate, small enterprises, enjoy universal service, namely the
right to be supplied with electricity of a specified quality within their territory at
competitive, easily and cleatly comparable, transparent and non-discriminatory prices.
(Article 27).

Member States can impose, on the basis of general economic interest, public
service obligations on electricity undertakings, regarding security, including the security
of the service, safety of providing service, quality of setvice, prices, environmental
protection, renewable energy sources and climate protection. (Article 9).

Public interventions in price setting for the supply of electricity should be carried
out only as public service obligations and should be subject to specific conditions set
out in this Directive (Preliminary provisions section (22) and Article 5).

3.13. Vulnerable customers

Member States shall take appropriate measures to protect customers and shall
ensure, in particular, that there are adequate safeguards to protect vulnerable customers.
In this context, each Member State shall define the concept of vulnerable customers
which may refer to energy poverty and, inter alia, to the prohibition of disconnection of
electricity to such customers in critical times. Member States shall ensure that high level
of Consumer Protection measures are applied, particularly with respect to transparency
regarding contractual terms and conditions, general information and dispute settlement
mechanisms. (Article 28).

3.14. Energy poverty

Where Member States are affected by energy poverty and have not developed
national action plans or other appropriate frameworks to tackle energy poverty, they
should do so, with the aim of decreasing the number of energy poor customers.
(Preliminary provisions Section (60)).

Member States shall ensure the protection of energy poor and vulnerable
household customers by public interventions in the price setting for the supply of
electricity. Such public interventions shall be subject to the Directive conditions

(Article 5).
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Definition of energy poverty has already been declared in 7 Member States e.g.
Belgium, Cyprus, Spain, France, the UK, Ireland and Romania. In the majority of those
above, a houschold is considered energy poor if more than 10% of the income is
related to energy consumption. The reasons of energy poverty are complex. Among of
the many, low income and high prices are the most relevant.30

4. Hungarian Consumer Protection Regulations in the field of Electricity
Services in the Light of EU Directives

4.1. Main features of electricity service

Electricity has a long way from producers to users. Electricity produced in power
plants is sold by traders. The energy is transported over a high-voltage network to the
various substations, where it is transformed according to the need of the users and then
it is delivered to the users via distribution lines.

The system therefore includes producers, electricity traders, transmission
network operators (transformation, switching transmission), authorized network
operator as economic operators who distribute electricity, and users, including the so-
called household customers.

While electricity can be purchased from any trader, ie. traders can be freely
chosen, the user can only enter into a contract with an authorized network operator in
whose territory the place of use is located. For this reason, the charges of the use of
network are regulated centrally in order to prevent abuse.

4.2. The concept of user and household customers

Instead of the concept of ‘consumer’!, Act LXXXVI of 2007 on Electric Energy
(hereinafter referred to as EE Act) introduces the term ’user’ in accordance with
Directive 2003/54 /EC.

The users have three categories: (a) large users (factories, plants, large
companies) and medium-sized users (business customers, medium-sized companies)
obliged to purchase electricity on the free market with a nominal connection power of
more than 3X63 A; (b) low-voltage small users (small and micro enterprises) with a
total connection capacity of not more than 3X63 A; (c) household consumers, in which
the EE Act differentiates beteween the concepts of household consumers, vulnerable
consumers, including the disabled consumers.

30 ACER Market Monitoring Report 2018, 9.

31 The first Hungarian electricity law also called all users consumers. Robert Szuchy draws
attention to the fact that the law contains provisions to protect users, especially those protected
against unreasonably high prices and price discrimination. Szuchy, 2018, 79-87.

32 According to Point 17 of Section 3 of EE Act, user shall mean any person buying electricity
for use at his own utilization point through a public utility system or a private line by means
other than resale.

46



Judit Barta Journal of Agricultural and
Consumer Protection Environmental Law
on the Fields of Electricity Service 28/2020

Household customers are customers purchasing electricity for their own
household consumption, excluding gainful economic activities, under an agreement for
receiving electricity, where household means any single service location, one or more
residential building, residential suite, resort or weekend house, furthermore, garage
space reserved for private use; where the number of independent residential units in a
residential building exceeds the number of independent units used for non-residential
purposes, the residential building, in its function as the customer having regard to
common consumption, shall be recognized as customers purchasing electricity for their
own household consumption, excluding gainful economic activities.

The EE Act also uses the expression of customers eligible for universal
electricity services, see below.

4.3. Universal setvice/public service

Universal service means a unique form of sale within the framework of trade in
electricity, that ensures the right to eligible customers to be supplied with electricity of a
specified quality anywhere within the territory of Hungary at reasonable, easily and
clearly comparable and transparent prices.

According Point h) of Section 2 of the Act CLV of 1997 on consumer
protection (hereinafter referred to as: CP Act), the universal service qualifies as a public
service.?

Providers of universal services are subject to to contracting obligation, as regards
universal services, toward eligible users upon receipt of notice from the user lodged in
accordance with the procedure laid down in specific other legislation.34

Users entitled for universal service are: (a) household customers and (b) users
receiving low voltage electricity of not greater than 3*63 A of interconnected output
level in total for all service locations shall be eligible to purchase electricity within the
framework of universal services.

The contents of contracts for universal services and the provisions for their
termination shall be decreed by the Government.

4.4. Price regulation

The end-user price of electricity consists of two parts: the the charge payable for
the use of the electricity system and the competitive electricity fee, which varies from

33 Point h) of Section 2 of the CP Act: public service shall mean any public utility service
provided by a business entity that is made subject to the requirement of supply of goods or
services under specific other legislation, such as water supply services, district heating services,
collection, gathering, transport and disposal of municipal waste in solid and liquid form,
electronic communications services, postal services, services provided to customers eligible for
universal electricity services under contract for the purchase of electricity or under a network use
agreement, and services provided to customers eligible for universal natural gas setvices under
contract for the supply of natural gas or under a distribution system use agreement.

34 Section 48 of the EE Act.
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trader to trader, depending on the market conditions.? The end-user price of electricity
also includes a VAT of 27%.

The charges payable for the use of the electricity system are set by a decree of
the President of the Hungarian Energy and Public Utility Regulatory Authority
(hereinafter referred to as Authority).3¢

In accordance with the relevant EU provisions, the universal services shall be
provided under mandatory, fair, clearly comparable and transparent pricing
mechanisms by providing types of product packages specified in separate legislation.?”

The price for mandatory universal services provided by providers of universal
services, and their special fees is decreed by the Minister.?

4.5. Operation of a customer service office, complaint handling

The operation of the customer service office is mandatory for three service
providers: (a) the network operator, (b) the universal service provider (public service
provider), and (c) an electricity trader who also supplies universal service users.
The electricity trader is otherwise not obliged to operate a customer service centre.*

All of them is required to operate a customer service centre that can be accessed
personally, by telephone, or electronically.

The EE Act and the Government Decree No. 273/2007. (X.19.) on the
Implementation of Certain Provisions of the Act on Electric Energy (hereinafter
referred to as ‘Implementing Decree’) defines in which settlements and how many
permanent customer service centre the authorized distribution network operator,*! the
electricity suppliers serving customers eligible for universal services*? and the universal
service providers are obliged to operate.

For the electricity suppliers serving customers eligible for universal services, the
EE Act stipulates how the permanent customer service centre should be open and that
users should be able to book their personal appointments in advance, both
electronically and by telephone.

In connection with the universal service provider, the Implementing Decree
stipulates that the permanent customer service offices must be open for at least 6 hours
every day of the week. It also prescribes the use of the electronic customer call system,
the possibility of credit card payment and the availability of a cash transfer order

35 Subsection 1 of Section 140 of the EE Act.

36 Subsection 2 of Section 140 of the EE Act.

37 Subsection 1 of Section 145 of the EE Act.

38 Subsection 3 of Section 145 of the EE Act.

3 Under Subsection 1 of Section 17/B of the CP Act, companies engaged in the pursuit of
public service activities and other companies defined in specific other legislation shall set up a
customer service center for handling customer relations, investigating and handling complaints
and for providing information to consumers at a location which is open for customers, unless
otherwise provided for by law.

40 Subsection 1 of Section 47 of the EE Act.

41 Point h) of Section 31 of the EE Act.

42 Subsection 4 of Section 47 of the EE Act.
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(yellow check).** In addition to the permanent customer service centre, both the EE
Act and the Implementing Decree determines in which case and where the so-called
customer service branch office is required to operate, which is subject to less stringent
rules, e.g. it does not have to be open every day, it has shorter opening hours, fewer
customer service, and it does not have to have an electronic calling system etc.

The scope of activities that must be performed on permanent customer service
centre, the detailed quality requirements for the performance of activities and the
expected standard of service is established by the Authority within the framework of
the business regulations.*

For customer services operated by universal service providers providing public
services, the provisions of the CP Act have to be applied in addition to the specific
requirements of the EE Act. According to the special provision of the CP Act, the
permanent customer service centre has to be open until 8 pm on one working day of
the week and the customer service branch office until 6 pm on one working day.*5

The CP Act regulates in detail the procedure for handling an oral complaint
reported by telephone.*

According to the CP Act, the permanent customer service centre shall be obliged
in all cases to set out in writing the position and action of the business on the complaint
and send it to the consumer within fifteen days of the receipt of the complaint, unless
the consumer communicates the complaint orally and the business fulfills it
immediately.47

The Implementing Decree lays down special rules for the handling of written
complaints (submissions). Within 8 days of the receipt of the submission, the licensees
(authorized network operator/energy trader) are obliged to clarify among themselves
which of them is obliged to act in the given case. The user must be informed
immediately in writing about this. During the handling of the submissions, the service
provider must provide a substantive and written response to the user within 15 days.
The 15-day response period may be extended with the aforementioned 8 days.*

4.6. Employment of the Consumer Protection Officer (special provision of the
CP Act)

According to the regulation of the CP Act, the universal setvice provider
performing public service and the service providers qualifying as large enterprises ate
obliged to employ at least one consumer protection officer® in each county and in the
capital where they have customer service centre.>

43 Subsection 1 of Section 23 of the Implementing Decree.

44 Subsection 1 of Section 23/A of the Implementing Decree.

45 Point b) of Subsection 4 of Section 17/B of the CP Act.

46 Subsection 3 of Section 17/B of the CP Act.

47 Subsection 5 of Section 17/B of the CP Act.

48 Subsections 3-5 of Section 28 of the Implementing Decree.

49 A person with a specific professional qualification determined by the CP Act.
50 Subsections 1 and 4 of Section 17/D of the CP Act.
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The task of the consumer protection officer is to monitor the activities of the
company affecting consumers, to regulatly organize consumer protection education and
training for the employees of the company, which promotes the strengthening of the
consumer protection approach and the deepening of the knowledge of consumer
protection rules. The consumer protection officer liaises with the consumer protection
authority, the Conciliation Bodies and other state bodies petforming consumer
protection tasks.5!

4.7. Consumer protection overhead point (special provision of the CP Act)

There is a consumer protection overhead point within the organization of the
consumer protection authority. Its aim is to inform consumers about the relevant legal
provisions, the official procedures that can be initiated by consumers, and the means of
redress possibilities in the field of public service of electricity.>2

4.8. Out-of-court dispute resolution / Access to the Conciliation Body

According to the regulation of the CP Act, the consumer may turn to a
Conciliation Body if he does not agree with handling of his complaint by the service
provider. The Conciliation Body is responsible for resolving the consumer disputes out
of court. The Conciliation Body endeavors to reach an agreement between the parties
aiming to resolving the consumer dispute, failing which it shall decide on the matter in
order to ensure a simple, rapid, efficient and cost-effective enforcement of consumer
rights. The Conciliation Body is a professionally independent body operated by the
county (capital) chambers of commerce and industry.5?

Irrespective of the proceedings before the Conciliation Body, the consumer may
lodge a complaint to a court as well.

4.9. Disconnection from the electricity service

Electricity suppliers is authorized to request the authorized distributor affected
to disconnect household customers from the electricity service for reasons of late
payment if the requirements of the EE Acts are met (the household customer is at least
sixty days behind in the payment of charges). The electricity supplier has to notity the
household customer in writing concerning the debt and on the consequences of
disconnecting service on at least two occasions. The first notice to the household
customer can be sent by post or — subject to the household customer’s prior consent —
by way of electronic means. In the first notice, the household customer has to be
informed about the available allowances afforded to customers with special social
needs. The second notice can be sent by registered post with advice of delivery, or by
other means with facilities to verify receipt by the household customer.54

51 Subsection 2 of Section 17/D of the CP Act.

52 Subsections 1-2 of Section 37/B of the CP Act.
53 Subsections 1-2 of Section 18 of the CP Act.

54 Subsections 7-7a of Section 47 of the EE Act.
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If the payment obligation does not, or not exclusively originate from non-
payment of invoiced chatges, the possibility of disconnection from the electricity
service is subject to further requirements by the EE Act.

The EE Act stipulates that a household customer may not be disconnected from
service on non-working days; on legal holidays etc.5

If the houschold customer who has been disconnected from electricity service
has settled all his debts to the electricity supplier, and pays the special fee charged for
services provided for in the Decree of Minister, the electricity supplier shall take
measures within twenty-four hours to have service to the given household customer
reinstated. The authorized distributors shall restore the service within twenty-four
hours.5¢ If this obligation is violated, a penalty defined by the Implementing Decree has
to be paid. %7

Under the regulation of the Implementing Decree, the duration of the
disconnection from the electricity service is a maximum of 30 days. If the debt of the
consumer is not settled within this period, the electricity trader shall terminate the
contract with immediate effect on the 30t day. The notice of suspension shall draw the
attention of the user to the immediate termination and its deadline.8

In accordance with the conditions specified in a separate legal act, the authorized
network operator can refuse the access to the network under the strict conditions of
the EE Act and the Implementing Decree and under the rules governing the procedure
of the energy trader. In case of household consumers, it can happen in case of receiving
electricity by means other than contracted or if consumer was in late payment.5?

4.10. Reading of metering equipment, the consumption accounting, and the
frequency of payment

The settlement between the trader and the user is based on the reading of the
metering equipment.©0

The authorized network operator shall subsequently read the metering
equipment of the users entitled to universal service on the setvice location or under
agreement with the customer, by means of an application capable of photographing the
meter reading and transmitting it to the authorized distributor. If reading by means of
the application fails, the authorized distributor shall provide for the reading of the
metering equipment at the service location.!

%5 Subsection 8 of Section 47 of the EE Act.

56 Subsections 9-10 of Section 47 of the EE Act.

57 Section 22/C of the Implementing Decree.

8 Subsection 10 of Section 24 of the Implementing Decree.

%9 Point g) of Subsection 2 of Section 36 of the EE Act.

% Point 43a of Section 3 of the EE Act: reading shall mean the reading of metering data from
the metering equipment by the authorized network operator at the service location, or when
metering data is retrieved remotely by the authorized network operator from a metering
equipment fitted with such facilities, and when metering data from the metering equipment is
recorded by means of an application provided to customers.

61 Subsections 1 and 4c of Section 40 of the EE Act.
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Other users not entitled to universal service have remotely readable metering
equipment and use electricity on a quartetly houtly basis (so-called time series metering)
in addition to daily billing. Users entitled to universal service are divided into so-called
profiles based on their consumption habits (estimated annual consumption) and the
monthly accounting and billing of their consumption is based on this profile, until the
meter equipment is read.52 The authorized network operator is obliged to carry out the
classification in an objective manner, in accordance with the provisions of the
Distribution Regulations and the Standard Service Agreement.> With a user with
profile-based accounting, the difference between the measured consumption for the
given period and the consumption estimated in advance on the basis of the profile for
the same period shall be accounted for at least once a year as specified in the business
rules and contracts.

The reading of metering equipment shall be carried out — in the case of profile-
based billing arrangements — at least once a year. At the request of the user entitled to
universal service, the authorized network operator shall provide the reading of the
metering equipment on a quarterly basis in the case of profile-based billing.65

The authorized network operators are obliged to make the read measurement
data available to the affected user without a separate fee, in accordance with the
provisions of the Data Protection Act. Users shall have the right to request information
from the provider of universal services or the electricity trader supplying them
concerning their consumption data. The EE Act precisely defines the procedure of
reading of the metering equipment by the authorized network operator, the obligation
to inform about it in advance and the procedure which has to be followed in case of the
failure of the reading.® If the user does not provide the reading of the metering
equipment, the authorized network operator shall not be liable for the omission of the
reading.6”

4.11. The consumption data, the billing

The authorized network operator forward the metering data — including the
opening and closing reading of the metering equipment — for the purposes of billing of
electricity consumption to the electricity supplier.5® Electricity suppliers shall bill for the
quantity of electricity consumed for the petiod specified in the contract based on the
reading of the authorized network operator’s certified metering equipment at the
intervals. The user shall be informed of the opening and closing reading stored in the
metering equipment relating to the given billing period.®

2 See in details: Grabner & Petroczy 2020.

63 Subsection 1 of Section 28 of the Implementing Decree.

64 Section 20 of the Implementing Decree.

5 Subsections 4-4a of Section 40 of the EE Act.

66 Subsection 4b of Section 40 of the EE Act and Subsection 1 of Section 20/A of the
Implementing Decree.

67 Subsection 2 of Section 20/A of the Implementing Decree.

%8 Subsection 1 of Section 43 of the EE Act.

9 Section 44 of the EE Act.
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The authorized network operator has to make out a detailed invoice for users,
showing network access fees separately. The electricity supplier issues a separate bill for
the electricity used. It is also possible for the electricity supplier to issue an invoice that
includes the charge payable for the use of the electricity system and the electricity fee.

For a user with profile-based billing, the electricity supplier issues 11 monthly
(partial) invoices and 1 accounting invoice. Monthly invoices contain the 1/12 part of
the estimated consumption of the user for a given year. The difference between the
annual fee for the actual consumption and the fees already invoiced on the monthly
invoices is recorded on the accounting invoice.

Otherwise, the billing can only be based on the estimated consumption or
indicate a lump sum if the user has not reported the data of the metering equipment for
the given billing period, if its reading has failed, or if the household consumer does not
have a metering equipment.”

Invoices are issued on paper, but the user can request an electronic invoice free
of charge.”

The elements of the invoice are determined by the EE Act. The appearance and
the non-obligatory content of the invoice may vary by service providet.

However, for universal service providers, a separate law determines how the
information specified by the EE Act has to be displayed on the invoice,”? ensuring a
uniform, comprehensible and transparent invoice image. Only the most important and
basic data can be displayed on the first page of the invoice. The service provider must
display enumerated accounting and other account-related information on additional
pages. Consumers were able to encounter the new invoice image from January 2014 for
the first time.

4.12. Installation of metering equipment and smart meter

According to the regulation of the Implementing Decree, if a building is
undergoing a major renovation and the user does not have a metering equipment, the
authorized network operator is obliged to ensure the installation of a metering
equipment after the renovation.”

The EE Act prescribes that the when setting up a new connection at a new
service location, the authorized network operator shall install a smart meter at the given
service location in the cases specified in the Implementing Decree.7*

According to the regulation of the Implementing Decree, the authorized
network operator is not obliged to install a smart meter at its own expense, e.g. for a
user with profile-based accounting. The consumer can request the equipment of the
smart meter, but he/she must bear the cost.”

70 Subsection 4 of Section 21/A of the Implementing Decree.

"1 Section 21/B of the Implementing Decree.

72 Act CLXXXVIII of 2013 on the unified public service account image.
73 Subsection 9 of Section 14 of the Implementing Decree.

74 Subsection 1 of Section 45 of the EE Act.

7> Subsection 3 of Section 16 of the Implementing Decree.
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In accordance with the EU regulations,’s the Implementing Decree stipulates
that the Government, if the necessary conditions are met, decides on the introduction
of smart meters on the basis of a proposal from the Authority. The proposal shall
consider its cost-effectiveness, the state of the art in the technical solutions available
and the international experience. The Authority shall examine annually the possibility of
introducing smart meters in general.””

In Hungary, a pilot program was launched in 2011 with the involvement of
6 electricity authorized network operator and the Authority in order to examine the
introduction of smart meters, from the point of view of technical, economic, consumer
energy saving etc. aspects.

In a unique way in Europe as well, it was examined in the framework of
a representative survey with nationwide coverage which consumer groups can realize
what energy efficiency improvements and how actively they use the new technology.
Withing the framework of the project, about 20.000 smart meters have been installed in
the country among consumers selected on the basis of consumption and statistical
data.”

The project pointed out to several problems. The Hungarian manufacturers
could not produce smart meters that fully comply with EU regulations in the required
quantity. The two-way communication (between the meter and the service provider)
was problematic, which resulted in an IT-vulnerable situation. Furthermore, the
electricity consumption of the consumers indicated the consumer habits (which are
sensitive data, therefore it caused data protection problems”), and the equipment for
smart meters and the technological background for their operation is expensive.

Due to the high costs, it is worth introducing them widely if it also results in
significant savings at the national level, e.g. if the energy saved does not have to be
obtained from imports.

In Hungary, the average household electricity consumption is around 3000 kWh
per year. (According to the experience in Germany, the introduction of smart metering
is economically efficient above 8000 kWh/year, the average consumption of the EU-27
is 4000 kWh/year, in Sweden 9000 kWh/month.) Considering the Hungarian average
consumption level, it is not economical to install smart meters. In addition, enetrgy
prices offered by universal service providers in Hungary are low due to official price
regulation. Consumer behavior did not change significantly either, no attempt was
made e.g. to avoid consumption during peak hours. Smart meters would also require
smart and energy-efficient household appliances, the presence of which is not yet
decisive in Hungarian households.8

76 See in details: Fodor, 2016, 217-239.

77 Section 14/ A of the Implementing Decree.
8 Mayer, 2012, 4-5.

79 See: Szuchy, 2019, 174-175.

80 Magyar Elektrotechnikai Egyestilet 2020.
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4.13. Dynamic/flexible pricing

From the 1st January 2020, the EE Act stipulates that the electricity supplier shall
provide at least one, more flexible pricing with multiple zone times for the customer.8!
Accordingly, service providers also offer several types of pricing to consumers,
e.g. single-zone, two-zone (day and cheaper night), etc.

4.14. Switching Between Suppliers

The users can freely switch between electricity suppliers. Where a user wishes to
switch to another electricity supplier, it shall be carried out by the authorized operators
affected free of charge, and the electricity supplier and authorized network operator
affected shall not charge any fee to the user.82

Users eligible for universal services may terminate contracts concluded for
unfixed terms for the purchase of electricity with a thirty-day notice in writing.
Any contract clause with the capacity to restrict or prevent the right of users eligible for
universal services to terminate their contract in terms of the notice petriod shall be null
and void.83

Where the contract of a user for the purchase of electricity is withdrawn on
account of changing suppliers, this shall have no bearing on the network use
agreement.84

The obligations of the former electricity suppliers related to the change of
supplier are set out in the EE Act and the Implementing Decree in detail, e.g. the
accounting obligation and its deadline, which is in line with the requirements of the
Directive.

4.15. Information

Authorized operators shall make available the most current and codified version
of their standard service agreements — approved by the Authority — to the users at their
customer service centers or on their official websites.85

Users shall have the right to request information from the provider of universal
services or the electricity trader supplying them concerning their consumption data.86

Users shall be informed concerning the composition of energy sources used for
the production of electricity supplied during the previous calendar year, and on the
environmental impact of these energy sources.?”

81 Subsection 2 of Section 45 of the EE Act.

82 Subsection 1 of Section 47/B of the EE Act.

83 Subsection 4 of Section 62 of the EE Act.

84 Subsection 2 of Section 47/B of the EE Act.

85 Subsection 1 of Section 56/A of the EE Act.

86 Subsection 2 of Section 56/A of the EE Act.

87 Subsection 3 of Section 56/A of the EE Act.

We would like to note that 60% of domestic electricity generation comes from GHG-neutral
sources, as the 10% of renewable sources is supplemented by the 50% of nuclear energy.
National Energy Strategy 2030, with a view to 2040.
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The Authority shall provide nonstop information to users on its official website
as to how to use electricity efficiently and effectively, and on the benefits and
advantages of using enetgy saving devices.

The consumer protection authority®® shall update the energy consumer checklist
established by the European Commission, providing information on users’ rights as
deemed necessary, in collaboration with the Authority. The consumer protection
authority shall send a copy of the energy consumer checklist to electricity suppliers, and
they are required to post it on their website and in their customer service center.8

Under the provisions of the Implementing Decree, for universal service
customers, the service provider shall publish an information calculator on its website to
calculate the annual costs to be paid.”

In case of a breach of the obligation to provide information, household
consumers shall turn to the authority”! defined in Act XLVII of 2008 on the
Prohibition of Unfair Commercial Practices against Consumers (hereinafter referred to
as: PUCPC Act). In the proceedings, the household has to be treated as consumer
according to the PUCPC Act even if he/she is not a natural person.??

The contracts for the purchase of electricity of users eligible for universal
services with electricity suppliers shall contain the information defined in the EE Act.”

Electricity traders shall publish any proposed amendments in the terms and
conditions of the contracts for the purchase of electricity prescribed in the standard
service agreement, that may be amended unilaterally, at least thirty days in advance of
such changes going into effect in customer service offices and on their website.?*

The service provider has to notify the users about the changes in prices,’
the essential developments pertaining to the contract’ and right of cancellation in
connection with it according to the provisions of the EE Act (through its website and
customer service, personally and individually at the time of issuing the new invoice
containing the new prices at the latest).%”

88 Accotding to Point c) of Subsection 1 of Section 3 of Government Decree No. 387/2016
(XII.2)) on the designation of the consumer protection authority, the ministry (Ministry of
Innovation and Technology) acts as consumer protection authority.

89 Subsection 5 of Section 56/A of the EE Act.

9 Section 27/A of the Implementing Decree.

91 According to Subsection 1 of Section 10 of the PUCPC Act, the consumer protection
authority shall have jurisdiction in connection with any infringement of the provisions relating
to the prohibition of unfair commercial practices. According to Subsection 3, the Hungarian
Competition Authority shall have jurisdiction in connection with any infringement of the
provisions relating to the prohibition of unfair commercial practices if the commercial practices
in question exert material influence upon competition.

92 Subsection 1 of Section 57 of the EE Act.

93 Subsection 1 of Section 62 of the EE Act.

94 Subsection 2 of Section 62 and Subsection 4 of Section 73 of the EE Act.

95 Subsection 3 of Section 62 of the EE Act.

96 Subsection 7 of Section 62 of the EE Act.

97 Subsection 7 of Section 145 of the EE Act.
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Subsection 9 of Section 17/B of the CP Act imposes an additional information
obligation on public setvice operators.

4.16. The consumer complaint

In connection with any infringement of the provisions set out by law and in the
standard service agreement of authorized operators pertaining to household customers
relating to quantities charged for, billing, payment of bills and metering, and for the
suspension of service or disconnecting customers from the electricity service for
reasons of late payment, and to reconnecting a household customer following payment
of outstanding debts, the consumer protection authority®® shall have jutrisdiction. Any
person recognized as a household customer under the EE Act shall be treated as a
consumer, also if other than natural persons.?

In its proceedings the consumer protection authority may also apply — in
addition to the sanctions prescribed by the CP Act — other legal consequences defined
in the EE Act, e.g. ordering the authorized operator to abide by the standard service
agreement, ordering the performance of refund etc.!00

Prior to the procedure of the consumer protection authority, the consumer is
obliged to contact the licensee with a complaint in a verifiable manner.!0!

4.17. Requirements for contracts and business rules

Both the network use agreement and the contract for the purchase of electricity
has to be concluded in writing.102

In the field of defective performance, the EE Act contains a stricter regulation
than the Civil Code, in connection with warranty claims, on the other hand, the burden
of proof lies with the authorized network operator to show that he has taken all
measures within reason with a view to providing consumers with a secure and reliable
supply of electricity of a specified quality.10?

In the major clauses of the network use agreement authorized network operators
may not install terms which are discriminatory as to the authorized electricity trader
from whom the user intends to purchase electricity.104

The minimum content of contracts to be concluded with users entitled to
universal service is determined by the EE Act.

98 Accotding to Point h) of Subsection 4 of Section 3 of Government Dectree No. 387/2016
(XII.2.) on the designation of the consumer protection authority, the government office acts as
consumer protection authority.

99 Subsection 1 of Section 57 of the EE Act.

100 Subsection 4 of Section 57 of the EE Act.

101 Sybsection 7 of Section 57 of the EE Act.

102 Suybsection 1 of Section 58 and Subsection 1 of Section 61 of the EE Act.

103 Sybsection 2 of Section 58 of the EE Act.

104 Sybsection 1 of Section 60 of the EE Act.
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If the terms and conditions fixed in the standard service agreement may permit
the unilateral amendment contract!%5, the agreement can be unilaterally amended only in
the cases defined in the EE Act and subject to the prior consent of the Authority.
In this case, the end users affected must be notified at least thirty days before the
changes are set to take place, including information as to the end users’ right to cancel
the contract.! End users are be entitled to terminate the contract within thirty days
following receipt of the notification of the amendments.!07

The authorized distribution network operators and electricity suppliers shall
adopt their standard service agreement and to publish it in their websites.108

The EE Act defines the minimum requirements relating to the content of the
standard service agreement. The standard service agreements drawn up — upon
consultation with the consumer protection authority!® — by authorized operators
supplying household customers, shall be subject to approval by the Office.!10

4.18. Special provisions for vulnerable consumers

Vulnerable customers are those household customers who require special
attention due to their social disposition defined in legal regulation, or some other
particular reason, in terms of supplying them with electricity.

Vulnerable customers are afforded protection under specific other legislation if,
by definition, they are defined as indigent persons!!! or people with disabilities,'!2 in the
form of allowances by electricity traders and authorized distribution network operators
defined by the EE Act and the Implementing Decree.!13.114

Allowances under the EE Act are, e.g. (a) restriction of thermination;!s
(b) payment facilities or deferred payment; (c) prepayment metering device.!16

105 Subsection 1 of Section 73 of the EE Act.

106 Subsections 2 and 4 of Section 73 of the EE Act.

107 Subsection 5 of Section 73 of the EE Act.

108 Subsection 1 of Section 72 of the EE Act.

109 According to Point c) of Subsection 1 of Section 3 of Government Decree No. 387/2016
(XII.2)) on the designation of the consumer protection authority, the ministry (Ministry of
Innovation and Technology) acts as consumer protection authority.

110 Subsection 3 of Section 72 of the EE Act.

111 Indigent users shall, in particular, have access to the following benefits: (a) payment facilities
or deferred payment; (b) prepayment metering device.

The definition of indigent users, the procedure to verify eligibility for treatment as vulnerable
customers, and the conditions for payment facilities, deferred payment, for obtaining a
prepayment metering device, the requirement for offering the installation of a prepayment
metering device, and for eligibility for other benefits shall be decreed by the Government.

112 Disabled consumer shall mean any person who — under the act on the rights and equal
opportunity of disabled persons — is provided with aid that is due to the mentally impaired or
with a personal annuity that is due to the blind and the visually impaired, and any person whose
life or health is directly jeopardized if disconnected from the electricity supply system, including
any disruption in service.

113 Sections 30-37 of the Implementing Decree.

114 Section 64 of the EE Act.

115 Point b) of Subsection 3 of Section 59 of the EE Act.
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Customers with disabilities shall be offered certain privileges in connection with
metering, reading and billing procedures, and payment terms, as consistent with their
respective needs. Customers with disabilities whose life or health is directly jeopardized
if disconnected from the electricity supply system, including any distuption in service,
may not be disconnected in the case of late payment or non-payment of charges.!!?

The body authorizing the services provided to vulnerable customers shall issue a
certificate at the request of the vulnerable customer to verify that the applicant receives
protection afforded to vulnerable customers. Admission to the aforementioned register
shall be requested by the users.!!8

5. Summary

In Hungary, several legal regulations contain consumer protection provisions
concerning the supply of electricity.

Reviewing the EU consumer protection provisions and the Hungarian
regulation, it can be stated that the Hungarian regulation complies with the EU
requirements. Some Hungarian provisions are even stricter than the EU rules, e.g.
regulations related to general terms and conditions (business regulations), information
obligation towards consumers, amendment of contracts.

Currently the Hungarian regulation does not contain a provision for the so-called
production of a comparison tool which helps to recognize and compare competitive
market offers. In the Hungarian electricity market, consumers have the best possibilities
with the universal service due to the price regulation. The websites of the service
providers provide information and comparisons about their own prices.

Although the EE Act has introduced the concept of a smart meter and it also
requires its installation in certain cases, its widespread introduction is currently failing
because it is not economical.

116 Subsection 2 of Section 64 of the EE Act.
117 Subsection 4 of Section 64 of the EE Act.
118 Subsections 2 and 4 of Section 65 of the EE Act.

59



Judit Barta Journal of Agricultural and

10.

11.

12.

13.

14.

Consumer Protection Environmental Law
on the Fields of Electricity Service 28/2020
Bibliography

Banyai O & Fodor L (2014) Az energiahatékonysagi iranyelv £6bb rendelkezései
kornyezetvédelmi  szempontbdl,  Prn  Futuro,  (2), pp.  63-87,
http://profuturo.lib.unideb.hu:8080/index.phproldal=cikkadatok&folyoirat_sza
m=7&cikk_id=929

Fodor L (2016) Az okos mérés elbirasai a villamosenergia-szektorban, Iustum
Aeguum Salutare, PPKE (1), pp. 217-239., http:/ /real.mtak.hu/39812/1/24.pdf
Hegedts K (2018) Foldgizfiigedsés, levegdszennyezés és energiaszegénység Magyarorszdg
példajin  keresziil, PhD  értekezés, Budapesti Corvinus Egyetem, Budapest,
pp. 30-31., http://phd.lib.uni-corvinus.hu/1056/1/Hegedus_Krisztina_dhu.pdf
Mayer Gy (2012) Megkezdédott az okos mérés bevezetése Magyarorszagon,
Villanyasz, M), pp- 4-5.,
http:/ /www.energetikaikiado.hu/images/gal /villanyasz/2012_1.pdf

Szab6-Téth K (2013) Az energiaszegénység problémdja az Eurdpai Unidban
illetve Magyarorszagon, Szellem és Tudomdny, Miskolci Egyetem, Alkalmazott
Tarsadalomtudomanyok Intézet, 1, p- 63,
https://matarka.hu/koz/ISSN_2062-204X/4_evf_1_sz_2013/ISSN_2062-
204X _4_evf_1_sz_2013_063-087.pdf

Szuchy R (2017) A villamos energia belsd piacira vonatkozd kizds szabdlyok fejlodése és
jovdje, Patrocinium Kiad6, Budapest.

Szuchy R (2018) A magyar energiaszabalyozas kezdetei, kilénds tekintettel a
villamosenergia-piacra, Polgdri Szemle, 14(4—06), pp. 79-87.

Szuchy R (2019) Az intelligens halézatok j6vdje, in: Szuchy R. szerk., Energiajog
dvkonyy 2017-2018, Wolters Kluwer, Budapest.

Fellegi D & Fulop O (2012) Szegénység vagy energiaszegénység? Az energiasegénység
definidlasa Eurdpdban és Magyarorszdgon,

https:/ /www.enetrgiaklub.hu/files/study/energiaklub_szegenyseg_vagy_enetgias
zegenyseg.pdf [05.05.2020]

Grabner P & Petréczy L (2020) Mit kel tndni a  profil - elszdmolisrol?,
http:/ /www.electromuller.hu/fajlok /hirek/17.pdf [05.05.2020]

ACER Market Monitoring Report (2018) Consumer Empowerment 1 olumse,

https:/ /www.acet.europa.cu/Official_documents/Acts_of_the_Agency/Publica
tion/ ACER%020Market%020Monitoting%20Report?0202018%020-
%20Consumer%20Protection%e20and%20Empowerment%20Volume.pdf
[30.10.2019]

Magyarorszag Nemzeti Energia-és Klimaterve (2018),
https://ec.europa.cu/energy/sites/enet/files/documents/hungary_draftnecp.pd
£ [05.05.2020]

Magyar Elektrotechnikai Egyesilet (2020) Okos mérés szakmai konzulticié —
beszamold, http://www.mee.hu/cikk /206 [05.05.2020]

Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig,
https:/ /www.banyasz.hu/images/klimapolitika/Nemzeti%20Energiastratégia%o2
02030-melléklet.pdf [05.05.2020]

60



Barta Judit: Agrar- és Kornyezetjog
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szolgaltatas teriiletén

BARTA Judit*
Fogyasztovédelem a villamosenergia szolgaltatas teriiletén ™

1. Az energiaunio létrehozasa és a fogyasztovédelem kapcsolata

Ahhoz, hogy megértsik a villamosenergia szolgaltatisokkal Osszefiiggésben
megjelend fogyasztévédelmi rendelkezéseket, latnunk kell, hogy milyen magasabb rend
célkitlizések determinaljak azokat.

Az Unié 1999 6ta gyorsul6 ttemben fejleszti a belsé villamosenergia-piacot.
Az un. energiaunio-projektet ennek részeként hivtak életre, ami Gjabb és Gjabb célokat
fogalmaz meg. Az Eurépai Bizottsag 2015.02.25-én tette kozzé A stabil és
alkalmazkododképes energiauni6 és az elGretekinté éghajlat-politika keretstratégiaja’ cimd
dokumentumot. Bz célul fogalmazta meg, hogy az eurdpai energia- és éghajlat-politika
atalakitisa révén az unids ’fogyasztoknak’ biztonsagos, fenntarthatd, versenyképes és
megfizetheté energiat adjon. Ennek alapvetd feltétele a belsé energiapiac, ezen belil
villamosenergia-piac megteremtése és hatékonnya tétele. Ehhez szikséges az
EU villamosenergia-halézatanak fejlesztése (mind az atviteli mind pedig az
elosztéhalézatok tekintetében), az un. energiaszegénység! lekiizdése.

Judit Barta: Consumer Protection on the Fields of Electricity Service — Fogyasztévédelem
a villamosenergia szolgaltatas tertletén. Journal of Agricultural and Environmental Law ISSN 1788-
6171, 2020 Vol. XV No. 28 pp. 37-85, https://doi.org/10.21029/JAEL.2020.28.37

T dr. jur., habil, PhD, egyetemi docens, tanszékvezetS, Miskolci Egyetem, Allam-  és
Jogtudomanyi Kar, Kereskedelmi Jogi Tanszék, e-mail: barta.judit69@t-online.hu

A4 tanulmany ag Igazsagigyi Ministérinm Jogdsgkip3és szinvonalinak emelését célzd programyjai keretében
valdsult meg.

1 Az energiaszegénységnek nincs unios szinten elfogadott, altalanos definiciéja.

Az energiaszegénység fogalma eredetileg az energetikai szolgaltatisokhoz valé hozzaférés
hianyit jelentette, viszont az Eurépai Unidban nem ez jellemzé.

Magyarorszagon sem jellemz6, bar van ,olyan nagyon szegény haztartas, amely nem
energiaszegény abban az értelemben, hogy bevételei jelentGs részét nem forditja futésre,
elektromos aramra — mivel nem is rendelkezik ilyen lehet6ségekkel. Ezek a csaladok szedett faval
fatenek, nincsen aram vagy csak illegalisan van a lakasukban.” Szab6-T6th, 2013, 63.

Az Eurépai Unidban leginkabb az energiahordozok megfizethetGsége adja az eurdpai
energiaszegénység alapjat.

,»A leggyakrabban hasznalt értelmezés szerint egy haztartas akkor tekintheté energiaszegénynek,
ha az nem képes megfelel§ szintre flteni lakasat, illetve bevételeinek egy meghatirozott
szazalékanal tobbet kolt energiaszamlaira.” Fellegi & Fulop, 2012, 1.

Hegedus Kirisztina 2018-ban készitett PhD dolgoztdban hivatkozik Thomson-Snell 2016, 108.
tanulmanyara, amely szerint 5 tagallam rendelkezik (valamilyen szint() definiciéval az
energiaszegénységre. Franciaorszagban 2009-t6l ,hivatalosan az a személy tekinthetS

https://doi.org/10.21029 /JAEL.2020.28.37
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Tovabbi cél a megtjulé energiaforrasok koltséghatékony integracidja, a dekarbonizacio,
ezzel az éghajlatvaltozas elleni kiizdelem.

Az energia- és éghajlat-polittkin tdl, az energiaunié az eurdpai gazdasig
strukturalis modernizaldsardl szOl, hiszen az energia valamennyi £6 agazatban jelen van,
az épiletek; a kozlekedés; az ipar, a mezGgazdasag; és altalanosabban a foldhasznalat
teriiletén.

Az energiaunié tovabba beruhazasi stratégia is, amelynek pozitiv hatisa van a
gazdasagra, a foglalkoztatasra, segithet a veszélyeztetett régiok felzarkéztatasaban.

Azzal, hogy a hatékonysagra és a belf6ldi energia-eréforrasokra Gsszpontosit,
meg fogja erGsiteni az EU szerepét a globalis piacokon.

A Bizottsag *Uj iranyvonal az energiafogyasztok szamara’ ciml kézleménye,?
megfogalmazta a Bizottsag j6vEképét egy olyan kiskereskedelmi piacrol, amely jobban
szolgalja az energiafogyasztokat. Az 4j és innovativ energetikai szolgaltaté vallalatoknak
az Uj technolégidk segitségével lehetévé kell tennitik valamennyi fogyaszté szamara,
hogy teljes mértékben részt vegyenek az energetikai atallisban fogyasztasi szokasaik
tudatos alakitdsa révén, ami energiahatékony megolddsokat ¢és fogyasztoi
pénzmegtakaritist eredményez, valamint hozzajarul az energiafogyasztas altalanos
csokkentéséhez.

Az EBurépai Bizottsig 'Negyedik jelentés az energiaunié helyzetérdl” cimi
kozleménye? szerint, 'négy év elteltével az energiaunié valdésagea valt.

energiaszegénynek, akinél a haztartas energiaval térténd ellatasa kilonds nehézségekbe titkézik
az alapvet6 sziikségletek kielégitése tekintetében, és ezek a nehézségek a nem megfelel6 pénziigyi
forrasoknak vagy lakaskorilményeknek tudhatéak be.” Hegedis, 2018, 30-31.

Az Eurépai Patlament és a Tanics (EU) 2018/1999 rendelete (2018. december 11.) eldirta
minden tagillam szamara, hogy 2019.12.31-ig nyujtsa be az Integralt Nemzeti Energia és
Klimatervét (NEKT), illetve ezt megel6zben, 2018.12.31-ig annak tervezetét, melyben a
tagallamoknak jelenteniiik kell az energiaszegénységre vonatkozé elképzeléseket és célkitiizéseket
is. Magyarorszag Nemzeti Energia- ¢és Klimaterve 2018, 2.4.4. pontja foglalkozik az
Energiaszegénység kérdésével.

E szerint, Magyarorszagon nincsenek specifikus célkitzések meghatarozva. A 2013 januarjatol
megkezdett — az egyetemes szolgaltatasi korbe tartozé fogyasztokat érinté — kormanyzati
intézkedések garantaljak az egyetemes szolgaltatasi arak valtozatlansagaval a megfizethet
energiaellatast és a pénzlgyi kiszamithatésagot az egyetemes szolgaltatisban vételez6 fogyasztok
részére, 2013. évhez képest radikdlisan olcsobb lett a tavhé, a gaz és az aram, igy a magyar
fogyasztok fizetik az egyik legalacsonyabb arat Eurépaban a haztartasi energiaért.

Magyarorszag torekszik arra, hogy a hazai haztartisok a j6v6ben is fenntarthat6 rezsikoltségeket
fizessenek, mik6zben az energiacégek jovedelemtermelé képességét is biztositani sziikséges. Ez
komplex stratégiat kivan: magaba foglalja az energiahatékonysag javitasat, a ,haztaji” fatési
megoldasok és aramtermelés lehet6ségének novelését, az ellatdsok optimalizalasat, a termékpiaci
verseny erdsitését, a halézatok fejlesztését, ,,okos” eszk6zok alkalmazasanak névelését.

2 Briisszel, 2015.07.15.

3 Brisszel, 2019.04.09.

4 Az energia uniordl lasd bévebben Szuchy 2017, 100-115.
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2. A fogyasztovédelmi elSirasok megjelenése a villamosenergia szolgaltatast
érint6 uniods jogforrasokban

Hangsulyozni  sziikséges, hogy az energiaszolgaltatds, ezen belil az
villamosenergia szolgaltatas tertiletén az unids jogforrasok és egyéb dokumentumok
sokaig minden végsé felhasznalét fogyasztonak neveztek. Fokozatosan alakult ki a
differencialt fogalomhasznalat: végfelhasznald,> lakossagi fogyaszt6,® nem lakossagi
fogyasztd’.

A klasszikus értelemben vett fogyasztovédelmi elSirasok jellemzben az un.
lakossagi fogyasztokat védik. A végfelhasznalok védelmét célz6 altalanos el6irasok,
természetesen, a lakossagi fogyasztokra is vonatkoznak. Nehéz, sét bizonyos
értelemben lehetetlen ezért az altalanos (végfelhasznalokat védd) és a specidlis (lakossagi
fogyasztokat védd) rendelkezések szétvalasztasa.

Az Eurdpai Unié hosszi utat tett meg azota, hogy a 2003. évi masodik
energiacsomag® bevezette az energiaspecifikus fogyasztovédelmi szabalyok elsé
sorozatat, amely két teriiletet érintett: (1) A kozszolgaltatasi kotelezettséget, ami magaba
foglalta a fogyaszték villamosenergia-ellatashoz vald jogat, a kiszolgaltatott fogyasztok
védelmét, valamint a szolgaltatds kikapcsolasa elleni védelmet. Utdbbi esetben
a hatralékkal kiizd6 fogyasztok egy bizonyos idGtartamig védettek a kikapcsolastol,
rendezhetik tartozasukat. (2) A fogyasztéi jogokat, példaul a szerz&déses jogokat,
az arinformacidhoz val6é hozzaférést és a panaszok kezelését biztosit6 intézkedéseket,
valamint, a szolgaltatévaltas konnyitését.

A 2009. évi harmadik energiacsomag® az el6z6 csomagra épllt, jelentGsen
bévitve a fogyasztdi jogokat, pl. a fogyasztasmérés és szamlazas tertiletén.

A 2006/32/EK iranyelv miér rendelkezett arrdl, hogy a végsé felhasznalok
versenyképes aron egyedi fogyasztasmérSt kapjanak, amely pontosan és valds idSben
jelzi a tényleges energiafogyasztasukat, ezzel hozzajarul az energiatakarékossaghoz.
Az iranyelv elbirta, hogy biztositani kell a tényleges fogyasztast tikr6z6, egyértelmd
szamlazast, elégséges gyakorisaggal ahhoz, hogy a fogyasztok szabalyozni tudjak sajat
energiafelhasznalasukat.

A 2009/72/EK iranyelv szerint, a tagillamoknak 2020-ig el kell érnitk az
intelligens fogyasztasmérék 80%-os bevezetését, kivéve, ha ennck koltség-haszon
elemzése negativ. 2018 végére az intelligens fogyasztasmérSk bevezetése 12 tagallamban

52019/944. Iranyelv, 2. cikk 3. pont, végfelhasznild: az a felhaszndld, aki sajat felhasznalasra
vasarol villamos energiat.

6 2019/944. Iranyelv, 2. cikk 4. pont, lakossagi fogyasztd: az a fogyasztd, aki sajat haztartisa
fogyasztasa céljara vasarol villamos energiat, ide nem értve a kereskedelmi vagy szakmai
tevékenységeket.

7.2019/944. Iranyelv, 2. cikk 5. pont, nem lakossigi fogyasztd: az a természetes vagy jogi
személy, aki, illetve amely nem sajat haztartisa fogyasztasa céljara vasarol villamos energiat,
ideértve a termelSket, az ipari felhasznalokat, a kis- és kozépvallalkozasokat, a cégeket és a
nagykereskedelmi felhasznaldkat is.

8 Villamosenetgia-iranyelv (2003/54) és gaziranyelv (2003/55).

9 2006/32/EK, a 2009/72/EK, a 2009/73/EK irinyelvek
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a haztartasok legalabb 50%-at elérte. TObb tagallam — koztitk Magyarorszag is — negativ
koltség-haszon elemzést mutatott, ami nem eredményezett témeges bevezetést.!0

Az intelligens fogyasztaismérok széles kérben elérhetbek (azaz tébb mint 80%-os
lefedettséggel)  Daniaban,  Esztorszagban, — Spanyolorszagban, — Finnorszagban,
Olaszorszagban, Maltin, Norvégidban és Svédorszagban, 50%-ot meghalado
Lettorszagban, Luxemburgban, Hollandidban ¢és Szlovéniaban. Ezen tagallamok
tobbségében a szamlakat altaldban havonta (vagy kéthavonta) allitjak ki a tényleges
fogyasztasi mennyiségek alapjan.!!

Az  Eurépai  Parlament és a  Tanics 2012/27/EU  iranyelve
az energiahatékonysagrol, hatilyon kivil helyezte a 2006/32/EK irinyelvet
és megerésitettea a fogyasztévédelmi rendelkezések szlkségességét.!2 Az iranyelv
10. cikke az energiaszamlak altal nydjtott informacidkra Gsszpontosit, a VII. Melléklete
meghatirozza a szamlak minimalis kételez6 tartalmi elemeit.

Az iranyelv kitér arra, hogy amennyiben a végsé felhasznalok nem rendelkeznek
intelligens mérékkel, legkésébb 2014. december 31-ig gondoskodnia kell minden
tagallamnak arrél, hogy tényleges fogyasztison alapulé szamlakat kapjanak és
fizessenek. A szamla csak akkor alapulhat becsilt fogyasztison vagy tlntethet fel
atalanyOsszeget, ha a végsé felhasznal6 az adott szamlazasi idészakra nem jelentette be
a méréberendezés allasat, vagy nem az nem volt leolvashat6. Régzitette azt is, hogy a
szamldkat és fogyasztasi adatokat ingyen kell a végs6 felhasznaloknak biztositani.

2018-ra az Osszes tagallamban megfelelnek az energiaszamlak a minimalis
informacids kdvetelményeknek.!3

Az Eurdpai Parlament és Tandcs 2019/944 Iranyelve a villamos energia belsé
placira vonatkoz6 kozos szabalyokrdl és a 2012/27/EU iranyelv moédositasarol
(Tiszta energia csomag’) megUjitja (4j fogalmakat vezet be, pl. dinamikus
villamosenergia-ar-szerz6dések, a ’polgari energiak6zOsség,” stb.) és tovabbfejleszti
a fogyasztol jogokat (pl. a fogyasztok szamlazasi informacidinak megerSsitése és
az Osszehasonlitd eszkozokre vonatkozo Uj rendelkezések bevezetése)) A hangsily a
jogok és védelem puszta biztositdsin tul, a fogyasztok aktiv szerepvallalasanak
megerSsitésére fokuszal.

A tagallami felmérések szerint, a villamosenergia-szolgaltatisok korében, kritikus
teruletnek szamitanak a szamlikra és a szamldzasi informacidkra, a villamos aram-
kereskedévaltasra, az Osszehasonlitasi eszkézokre, a kiszolgaltatott fogyasztokra,
az energiaszegénységre és a vitarendezésre vonatkozo rendelkezések. 2018-ban
a tagallamoktdl érkez6 visszajelzések alapjan, a fogyasztoi panaszok legnagyobb része
a szamlazassal, a szerz8désekkel és a csatlakozassal kapcsolatos.!4

10 ACER Market Monitoring Report 2018, 6.

11 ACER Market Monitoring Report 2018, 22.

12 Az iranyelvrél lasd még Banyai & Fodor 2014, 63-87.
13 ACER Market Monitoring Report 2018, 6.

14 ACER Market Monitoring Report 2018, 5.
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3. Az Eurépai Parlament és Tanacs 2019/944 Iranyelvének fogyasztovédelmi
rendelkezései

Az alabb felsorolt jogok nem mindegyike klasszikus értelemben vett
fogyasztovédelmi rendelkezés, azaz a kiszolgaltatottabb helyzetben 1évs felet védd
el6irds, hanem vannak koézottik  olyanok  is, amelyek a  felhasznalok
energiamegtakaritisat célozzak, azonban ezek kozvetve hozzajarulnak a fogyasztok
védelméhez is.

3.1. Fogyasztoi jogokrol valé tajékoztatas

A fogyasztoknak egyszerl és egyértelmd informaciokkal kell rendelkeznitik az
energiadgazattal kapcsolatos jogaikrol. A Bizottsdg energiafogyasztdi ellenérzélistat
hozott létre, amely gyakorlati tdjékoztatast nydjt a fogyasztoknak a jogaikrdl.
Az energiafogyasztéi ellenrzllistat naprakészen kell tartani, valamennyi fogyasztéhoz
el kell juttatni és a nyilvanossag szamara elérhetévé kell tenni (BevezetS rendelkezések

(31) bekezdés).
3.2. A szamlak fizetésének rendszeressége, modja

A felhasznalok — kiilléndsen a lakossagi fogyasztok — szamara a szamlak tényleges
kifizetésére rugalmas feltételeket kell biztositani (pl. fizetés gyakorisaga, tObbféle fizetési
méd). Ennek keretében példaul a fogyasztok szamara lehetévé kell tenni, hogy a
szamlainformacidkat rendszeresen ugy kapjak meg, hogy kézben csak negyedévente
fizetnek. Létezhetnek olyan termékek is, amelyek esetében a fogyasztok a tényleges
fogyasztastdl fiigegetlentll, minden hénapban atalanyt fizetnek (BevezetS rendelkezések

(49) bekezdés).

3.3. Alapvet§ szerz6déses jogok: szerz6dések tartalma, tajékoztatas, altalanos
szerz6dési feltételek, panaszkezelés

Az iranyelv III. fejezete, amelynek cime a ’Tudatos fogyasztéi magatartas
kialakitisa és a fogyasztovédelem’ a 19 cikkelyben (10-29. cikk) tartalmaz egyrészrdl
fogyasztdi  jogokat  véd6é  rendelkezéseket,  masrészr6l  a  fogyasztok
energiafelhasznalasaval, energiatermelésbe valé  bekapcsolodasaval — Gsszefiiged
rendelkezéseket. A tovabbiakban elsGsorban a fogyasztoéi jogokat védé rendelkezéseket
targyaljuk, illetve azokat az egyéb rendelkezéseket, amelyek kapcsolédnak a fogyasztok
jogaihoz (pl. mérSberendezés kapcsolata a szamlazassal).

A végfelhasznalok altal kotott szerzGdések f6bb tartalmi elemeit a 10. cikk
(3) bekezdés hatirozza meg. Az iranelv itt irja el6, hogy szerzédéses feltételeknek
tistességesnek kell lennitik és a szerz6dés megkotését megelézben a végtehasznald
rendelkezésére kell bocsatani azokat.
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A végtelhasznalokat megfelelen értesiteni kell, ha a szerz6dési feltételekben
barmilyen moédositas varhaté (pl. a szolgaltatias ara emelkedik), és az értesitéskor
tajékoztatni kell Oket a szerz6dés megszintetésére vonatkozé jogukrdl (felmondas).!5

A szolgaltatok attekinthet6 informaciét nyujtanak a végfelhasznaloknak
az érvényes arakrol és tarifakrol, valamint a villamosenergia-ellatishoz valé hozzaférés
¢és hasznalat altalanos szerz6&dési feltételeirdl.1e

Az ellaték a fizetési modok széles korét kinaljak a végfelhasznaloknak, és nem
tehetnek e fizetési médok miatt indokolatlanul kilénbséget a felhasznalok kézott.
A fizetési modokkal kapcsolatos difjakban mutatkozé barmely kilénbségnek
objektivnek, megkiilonboztetésmentesnek és aranyosnak kell lennie, és az nem lépheti
tal a konkrét fizetési mod hasznalata miatt viselt kdzvetlen koltségeket.!”

Az ellatdk a végfelhasznaloknak tisztességes és atlathaté altalanos szerzdési
feltételeket kinalnak, amelyek megfogalmazasinak egyszernek és egyértelmtnek kell
lennie, és azok nem akadalyozhatjak a felhasznaléi jogok gyakorlasat, pl. tdlsigosan
tetjedelmes szerz6dési dokumentacié. A felhasznalokat védeni kell a félrevezetd vagy
tisztességtelen értékesitési modszerekkel szemben. 18

A szolgaltatoknak biztositania kell a panaszkezelést, méghozza egyszerlen,
tisztességesen és gyorsan.!?

A végfelhasznalok tajékoztatast kapnak az egyetemes szolgaltatassal kapcsolatos
jogaikrol, amennyiben azt igénybe vehetik.20

A lakossagi fogyasztokat a szolgaltatas tervezett kikapcsolasa el6tt kell6 idSben és
megfelel$ tartalommal tajékoztatni kell, biztositva a tartozas rendezésének lehetSségét.?!

A szolgaltatok ellatovaltds esetén legkésébb hat héttel a valtds megtorténtét
kovetSen zard elszamolast nytjtanak a végfelhasznaléknak.22

3.4. A dinamikus villamosenergia-arat tartalmazé szerzGdésre valo jogosultsag

A tagallamoknak biztositani kell, hogy az ellatok dinamikus villamosenergia-arat
tartalmazé  szerzGdést kindljanak. A tagallamok biztositjak, hogy az okosmérével
rendelkez8 végfelhasznalok legaldbb egy ellatétdl, valamint minden olyan ellatétol,
amely tobb mint 200.000 végfelhasznaloval rendelkezik, kérhessék dinamikus
villamosenergia-arat tartalmazé szerz6dés megkotését. Az ellatdk teljes korGen
tajékoztatjak a végfelhasznalokat az ilyen dinamikus villamosenergia-arat tartalmazo
szerzbdésekkel jard lehetéségekrol, koltségekrdl és kockazatokrodl, tovabba arrdl, hogy
fel kell szereltetnitik egy megfelel$ villamosenergia-fogyasztasmérét (11. cikk).

A lakossagi fogyasztok szamara intelligens fogyasztasmérG felszerelésére
vonatkoz6 lehetéség egyre tObb tagallamban biztositott. Jelenleg 16 tagillam a

15 10. cikk (4) bekezdés.
16.10. cikk (5) bekezdés.
17.10. cikk (6) bekezdés.
18 10. cikk (8) bekezdés.
1910. cikk (9) bekezdés.
2010. cikk (10) bekezdés.
2110. cikk (11) bekezdés.
2210 cikk (12) bekezdés.
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fogyasztok napi / hétkoznapi / hétvégi energiadrak differencialisa mellett kothetnek
szerzG6dést. Nyolc tagallamban a fogyasztok valds idejl vagy Oras energiadrakat
valaszthatnak 23

3.5. Ellatévaltas joga

Biztositani kell az ellatévaltas lehetSségét, és azt, hogy legalabb a lakossagi
fogyasztokat és a kisvallalkozasokat semmilyen ellatévaltassal kapcsolatos dij ne terhelje.

A vialtas idStartamat is le kell roviditeni, max. 3 hét. Ez arra 0sztonozi a
fogyasztokat, hogy elénydsebb energiaszolgaltatasi ajanlatot keressenek és ellatot
valtsanak (Bevezet6 rendelkezések (34) bekezdés és 12. cikk).

Legkésobb 2026-ig az ellatok valtdsanak technikai folyamata 24 6ranal tGbbet
nem vehet igénybe, és barmely munkanapon kivitelezhetének kell lennie.

3.6. A versenypiaci ajanlatok megismerésének és azok Osszehasonlitasanak
segitése, az an. 6sszehasonlité eszkozok

A végsé felhasznilokat kozvetlenil és  rendszeresen tdjékoztatni  kell
a versenypiacon kinalt ajanlatokrél és megtakaritasi lehetéségekrdl, elsésorban
a dinamikus villamosenergia-arat tartalmazo szerz6désekrdl, tovabba segitséget kell
nyujtani nekik abban, hogy élhessenek a piaci alapd ajanlatokkal és kiaknazhassak azok
elényeit (Bevezetd rendelkezések (23) bekezdés).

A figgetlen Gsszehasonlité eszkézok — ideértve a weboldalakat is — hatékony
eszkézt biztositanak a kisebb felhasznalék szamara a piacon elérheté kilénbo6zd
arajanlatok érdemi értékeléséhez. Ezen eszkozOk csokkentik a koltségeket, mivel a
felhasznaloknak tobbé nem kell informacidkat begyijtenitik az egyes ellatoktdl és
szolgaltatoktdl. Az ilyen eszkdzOknek a rendelkezésre all6 ajanlatok lehetd legszélesebb
korére kell kiterjednitik, és a lehet6 legjobban le kell fednitik a piacot, hogy a
felhasznalok  reprezentativ — attekintést  kaphassanak  (Bevezet§ rendelkezések
(35) bekezdés).

A tagallamok biztositjak, hogy legalabb a lakossagi fogyasztok ¢és a
mikrovallalkozasok dijmentesen hozzaférhessenek legalabb egy, az ellatok ajanlatait
Osszehasonlitd eszkézhdz. A fogyasztokat szamlaikon vagy azok mellékleteként vagy
mas médon tajékoztatni kell ezen eszk6z0k hozzatérhetSségérdl (14. cikk).

A megbizhaté 6sszehasonlitd eszkozok kialakitasihoz mindségi szabvanyokra
van sziikség, amelyet az Burépai Energiaszabalyozok Tanacsa (CEER) készitett.

Az iranyelv tizenkét szabvanyt vezetett be annak érdekében, hogy az
Osszehasonlité  eszk6z6k megbizhatéak legyenek ¢és  hatakonyan mikdodjenek,
pl. (1) fiiggetlenség a piaci szereploktSl; (2) az energiatigyi vallalkozasok egyenld
banasmaédja a keresési eredmények kozott; (3) a tulajdoni kér nyilvanossagra hozatala;
(4) a finanszirozasi forrasok kozzététele; (5) objektiv Gsszehasonlitasi kritériumok és
azok kozzététele; (6) pontos és naprakész informaciok; (7) informacié az utolso frissités
idépontjarol.2

23 ACER Market Monitoring Report 2018, 7.
24 ACER Market Monitoring Report 2018, 34.
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18 tagallamban van megbizhaté 6sszehasonlité eszkéz. Néhany tagallamban még
nincs, azaz sem maganvallalat, sem allami testiilet nem mikodtet ilyet a lakossagl
fogyasztok és mikrovallalkozasok szamara (pl. Bulgaria, Ciprus, Magyarorszag és Malta).
Az iranyelv el6irasa szerint a hatésagoknak, magantulajdonban 1évS személy hianyaban,
el kell inditaniuk az 6sszegasonlité eszkéz mikodését.2s

3.7. A szamlainformaciokra vonatkozo elGirasok

A villamosenergia-szamlak a végfelhasznalok tajékoztatisanak fontos eszkdzel.
A fogyasztassal és koltségekkel kapcsolatos adatok mellett mds informacidkat is
tartalmazhatnak. A szamlakat egyértelmlibbé és érthet6bbé kell tenni, biztositani kell,
hogy a szamlak jol lathatéan, kotlatozott szamu lényeges informaciot tiintessenek fel.
Cél, hogy a fogyasztok  atlassak  energiafogyasztasukat, annak  4rat,
igy 6sszehasonlithassak az ajanlatokat és ellatot valthassanak.

A szamlan szerepl6 szamlainformaciok meg kell feleljenek az iranyelv
1. mellékletben foglalt minimumkdvetelményeknek (18. cikk).

Az egyéb informacidkat a szamlakon, azokhoz csatoltan kell a végfelhasznalok
rendelkezésére bocsatani. A szamla olyan hivatkozast tartalmazhat, amelynek révén a
végfelhasznal6 konnyen megtalalhatja az informdciét az érintett weboldalon, illetve
valamely mobilalkalmazas vagy egyéb eszkbz segitségével (Bevezetd rendelkezések
(48) bekezdés, és 18. cikk).

Az 1. melléklet A szamlazasra ¢és a szamlainformacidkra vonatkozd
minimumkévetelményekrél”  meghatarozza a  szamlan  feltintetendé  minimalis
informacidkat, a szamlazasi gyakorisagot?e az egyéb szamlainformaciok kozlésének
médjat, a végfelhasznalél ar lebontdsat?’, annak biztositisat, hogy a végfelhasznalo
hozzaférjen a multbeli fogyasztisra vonatkozé — kiegészité — informacidkhoz,
és az energiaforrasokra vonatkozé informaciokhoz.28

25 ACER Market Monitoring Report 2018, 34.

%6 (a) a tényleges fogyasztas alapjan torténé szamlazasra, évente legalabb egyszer keril sor;
(b) amennyiben a végfelhasznilé nem rendelkezik egy olyan fogyasztismérével, amelyet az
tzemeltetS tavolrdl is le tud olvasni, vagy ha nem teszi lehet6vé a tavolrdl térténd leolvasast,
akkor a tényleges fogyasztison alapulé pontos szamlainformaciot kell a végfelhasznalo
rendelkezésére bocsatani legalabb hathavonta, illetve kérelemre, vagy amennyiben elektronikus
szamlazast valasztott, haromhavonta; (c) az (a) és (b) pontban elbirt kotelezettség dgy is
teljesithetS, hogy a végfelhasznal6 sajat maga rendszeresen leolvassa a fogyasztasméré allasat és
azt bejelenti az Uzemeltetének; a szamla vagy szamlainformaci6é csak akkor alapulhat becstlt
fogyasztason vagy tintethet fel atalanySsszeget, ha a végfelhasznalé az adott szamldzasi
id6szakra nem jelentette be a fogyasztasmér6 allasat; (d) ha a végfelhasznilé olyan
fogyasztasmérével rendelkezik, amely lehetévé teszi az tizemeltet6 szamara a tavolrdl t6rténd
leolvasast, legalabb havonta kell a szamlainformacidkat biztositani;

27 A fogyasztdi ar az alabbi harom alkot6elem 6sszege: az energia és ellatas 6sszetevd, a halozati
Osszetevo (szallitas és elosztas), és az adokat, dijakat, illetékeket és terheket tartalmazé Gsszeteve.
28 A szolgaltatoknak a szamlakon fel kell tintetnitik az egyes energiaforrasok részaranyat a
végfelhasznalé  altal a  villamosenergia-ellatasi  szerzédéssel — 6sszhangban  vasarolt
villamosenergian belil (termékszinti informacio).
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A végfelhasznaloknak az Osszes szamldjukat és szamlainformaciéikat dijmentesen
kell megkapniuk. A végfelhasznaléknak biztositani kell az elektronikus szamla és
szamlainformaciok lehetSségét.

3.8. Okos mérési rendszerek bevezetése?d

Az okos mérdk felszereléséhez vald jog azért kapcesolodik a fogyasztdi jogokhoz,
mert az okos mérSk teszik lehetévé, hogy a fogyaszté a valds idejl és tényleges
fogyasztasa alapjan fizesse a szolgaltatas dfjat. E mérék segitségvel jut olyan
informacidkhoz, amelyek megalapozzak példaul a szolgaltatévaltas indokoltsagat.

Az iranyelv meger6siti, hogy a végfelhasznalokat okos mérési rendszerrel kell
ellatni, amennyiben ez gazdasagos. A tagallamok dontenek az okos mérési rendszerek
bevezetésérdl.

Amennyiben az okos mérési rendszerek telepitését a koltség-haszon elemzés
eredményeként kedvezStlennek itélik, a tagallamok biztositjak, hogy ezen értékelést
— az annak alapjaul szolgal6 feltételezésekben bekovetkezd jelentés valtozasokra,
valamint a technoldgiai fejleményekre és a piaci fejleményekre reagalva — legalabb
négyévente vagy gyakrabban feliilvizsgaljak.

Elettartamuk végéig tizemben maradhatnak a mar tizemben 1évé kordbbi okos
mérési rendszerek, illetve azok, amelyeket 2019. julius 4. el6tt betizemeltek, azonban az
iranyelvben régzitett kévetelményeket nem teljesité okos mérési rendszerek 2031. julius
5. utan nem maradhatnak tzemben (19. cikk). A 20. cikk megatarozza az okos mérdkkel
szembeni kévetelményeket. A 21. cikk szerint, amennyiben az okos mérési rendszerek
bevezetését a tagallam kedvezGtlennek itéli, vagy az okos mérési rendszereket nem
vezetik be szisztematikusan, a tagallamok biztositjak, hogy minden végfelhasznald
kérelmére, valamint méltanyos, észszerd és koltséghatékony feltételek és a jarulékos
koltségek viselése mellett jogosult legyen az iranyelv kévetelményeinek megfeleld
okosmérd telepitésére.

3.9. Hagyomanyos fogyasztasmérék hasznalata

Amennyiben a végfelhasznalék nem rendelkeznek okosmérével, a tagallamok
olyan egyéni hagyomanyos fogyasztismérSt biztositanak szamukra, amely pontosan
méri a tényleges fogyasztasukat. A tagallamok biztositjak, hogy a végfelhasznalok —
kozvetlentl, illetve online interfészen vagy mas megfelelé interfészen keresztil —
konnyen leolvashassak a hagyomanyos fogyasztasméroiket (22. cikk).

29 2. cikk fogalommeghatarozasok, 23. pont ’okos mérési rendszer’: olyan elektronikus rendszer,
amely képes a halézatba taplalt villamos energia mennyiségét vagy a fogyasztott villamosenergia-
fogyasztast mérni, amely a hagyomanyos fogyasztasmérénél tobb informaciét biztosit, és amely
egy elektronikus kommunikaciés forma alkalmazasaval képes adatokat tovabbitani és fogadni
tajékoztatas, figyelemmel kisérés és ellenSrzés céljabol.
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3.10. Egyablakos tligyintézés

A tagallamok sajat teriiletitkén biztositjak egyablakos kapcsolattarté pontok
létrehozasat, amelyeknek koszonhetSen a felhasznalok hozzaférhetnek a jogaikra, az
alkalmazandé jogra és a jogvita esetén rendelkezéstikre all6 vitarendezési
mechanizmusokra vonatkozo Osszes szitkséges informaciéhoz.

Az ilyen egyablakos kapcsolattarté pontok az altalanos Ugyfél-tajékoztatd
pontokon belil is kialakithatok (25. cikk).

3.11. A birésagon kiviili vitarendezéshez valé jog

A tagallamok biztositjak, hogy egyszerd, tisztességes, atlathat6, figgetlen,
hatékony és eredményes birésagon kivili vitarendezési mechanizmusok élljanak a
végfelhasznalok  rendelkezésére.  Amennyiben a  végfelhasznalé — fogyaszto,
a fogyasztovédelmi el6irasoknak megfelelen. A villamosenergia-ipati vallalkozasoknak
a lakossagi fogyasztokat érinté, birdésagon kiviili vitarendezési mechanizmusokban valé
részvételét kotelezGvé kell tenni, kivéve, ha a tagallam bizonyitja a Bizottsagnak, hogy
mas mechanizmusok is ugyanolyan hatékonyak (26. cikk).

3.12. Egyetemes/koézszolgaltatas és arszabalyozas

A tagallamok gondoskodnak arrél, hogy minden lakossagi fogyaszto, és ahol a
tagallamok szlkségesnek tartjak, a kisvallalkozasok is egyetemes szolgaltatisban
részeslljenek, azaz a tagallam teriiletén belil joguk legyen a meghatirozott minéségl
villamosenergiaval ~ val6  ellitasra, versenyképes, konnyen ¢és egyértelmten
Osszehasonlithatd, atlathatd, valamint megkiilénboztetésmentes arakon (27. cikk).

A tagallamok a villamosenergia-dgazatban mtkéds  vallalkozasok  szamara
altalanos gazdasagi érdekbdl el6irhatnak olyan kozszolgaltatasi kotelezettségeket,
amelyek a biztonsagra — beleértve az ellatas biztonsagat is —, az ellatds folyamatossagara,
minéségére  és  arara, valamint a  koOrnyezetvédelemre —  beleértve az
energiahatékonysagot, a megujulé forrasokbdl szarmazé energidkat és az éghajlat
védelmét — vonatkoznak (9. cikk).

A villamosenergia-ellatas arképzésébe csak a kozszolgaltatasi kotelezettségekkel
Osszefiiggésben és az ezen iranyelvben meghatarozott killénés feltételek mellett lehet
allami szinten beavatkozni (BevezetS rendelkezések (22) bekezdés és 5. cikk).

3.13. Kiszolgaltatott helyzetben 1év6 felhasznalok védelme

A tagallamok megfelel§ intézkedéseket hoznak a felhasznalok védelmére és
kilondsen megfelelé biztositékokat nyujtanak a kiszolgaltatott helyzetben 1év4
felhasznalok védelmére. E tekintetben a tagallamok meghatarozzak a kiszolgaltatott
helyzetben 1év6 felhasznalé fogalmat, amely az energiaszegénységre és tobbek kézott az
ellatasbol valé kizaras kritikus idészak alatti tilalmara vonatkozhat. Magas szintd
fogyasztovédelmet biztositanak, kiléndsen a szerzédési feltételek 4atlathatosaga,
az altalanos informacidk és a vitarendezési mechanizmusok vonatkozasaban (28. cikk).
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3.14. Az energiaszegénység lekiizdése

Az energiaszegénység altal érintett tagallamoknak, amennyiben ezt még nem
tették meg, nemzeti cselekvési terveket vagy egyéb, keretet kell kidolgozniuk az
energiaszegénység elleni kiizdelemre, hogy minél alacsonyabb legyen az energiaszegény
felhasznalok szama (BevezetS rendelkezések (60) bekezdés).

A tagallamok az energiaszegény vagy kiszolgaltatott helyzetben 1évé haztartasok
villamosenergia-ellatasanak arképzése tekintetében allami beavatkozast alkalmazhatnak.
Az allami arbeavatkozasokat az iranyelv feltételekhez kot és kotlatozza (5 cikk).

Mar hét tagallam hatarozta meg, hogy mit jelent szamukra az energiaszegénység,
Belgium, Ciprus, Spanyolorszag, Franciaorszag, Nagy-Britannia, frorszig és Romania.
TObbségiikben a haztartast akkor tekintik energiaszegénynek, ha a rendelkezésre 4llo
jovedelmének t6bb mint 10%-at energiara kolti. Az energiaszegénység okai sokrétdek.
Koézilik donté szerepet jatszanak az alacsony jovedelem és a magas energia koltségek.30

4. A villamosenergia szolgaltatas korében érvényesiil6 magyar fogyasztovédelmi
rendelkezések az unios iranyelvek tiikrében

4.1. A villamosenergia szolgaltatas f6bb jellemz3i

Ahhoz, hogy a felhasznal6khoz eljusson az altaluk vasarolt villamos energia,
hosszu utat kell bejarnia. Az erémivekben a generatorok az elektromos energiat
20 000 volt korili fesziltségen allitjak el6. Az energia atvitelére nagyfesziltségl
tavvezetéket hasznalnak, 220 000 és 400 000 voltos fesziltséggel. Ezeket a nagy
feszlltségeket az er6md mellett alallomasban 1éva transzformator allitja el8.
Az eléallitott energiat nagyfesziltségl halézaton szallijdk az aldllomasokba, ahol a
legkisebb  veszteséggel — torténs  szallitas  érdekében  transzformaljak. Innen
kozépfesziltségli halézaton keresztil folytatja utjat az energia a transzformator
allomasokba, ahol a kommunalis és ipari késztlékek szamara megfelel fesziltségszintre
allijak be. Ezekbdl az allomasokbdl indulnak el a kisfesziiltségi halézatok — haztartasi
késziilékeknek 220 voltra van sziksége —, melyeken keresztil a lakossagi fogyasztok,
kisebb felhasznalok vételezik a szamukra szitkséges villamos energiat.

A villamos energiat tehat a termel$k allitjak el6, amit a nagykereskedé (MVM) és
a kiskereskedSk (villamos energia kereskedelmi engedéllyel rendelkezé vallalkozasok)
értékesitenek. Ahhoz azonban, hogy az aram eljusson a felhasznalékhoz, sziikkség van a
villamos energia halézatra. Bzt két szolgaltatd is lUzemelteti: a csatlakozas kiépitését
(atviteli és kapcsoléberendezések, atviteli halézatok Uzemeltetése) az atviteli
rendszeriranyité végzi, a villamos energia elosztasat, felhasznalokhoz eljuttatasat pedig
az elosztd haldzati engedélyes végzi.

Az un. lakossagi fogyasztok alapvetSen két szolgaltatdval is kapcsolatban allnak,
egyrészr6l a villamosenergia-kereskedével, akitél a villamos energiat vasaroljak,
mastészt6l az eloszté halozat engedélyessel, aki eljuttatja a megvasarolt villamos
energiat a keresked6tél hozzajuk.

30 ACER Market Monitoring Report 2018, 9.
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Valamennyi felhasznalé szabadon valaszthatja meg, hogy mely keresked6tl
vasarolja az aramot, azonban a villamos energia halézat kotétt, a felhasznal6 csak azzal
a szolgaltatoval tud szerz6dést kotni, akinek a teriilletén a felhasznalds helye van. Emiatt
— a visszaélések elkertilése érdekében — a halézathasznalati dijakat kézpontilag
szabalyozzak.

4.2. A felhasznal6 és a lakossagi fogyaszt6é fogalma

A villamos energiardl sz6l6 2007. évi LXXXVI. t6rvény (a tovabbiakban: VET)
a “fogyasztd™! elnevezés helyett a 2003/54/EK irdnyelvben foglaltakkal 6sszhangban
a ’felhasznalé’ 32 megjel6lést vezet be altalanosan. A felhasznaléknak harom csoportja
van: (@) a 3X63 Amper feleti névleges csatlakozasi teljesitménnyel rendelkezd
szabadpiaci ~ 4aramvésarlasra  kotelezett  nagyfelhasznalok — (gyarak, — tUzemek,
nagyvallalatok), illetve kézepes felhasznalok (lizleti fogyasztok, kozépvallalatok); (b) a
kisfesziiltségen vételezd, Osszes felhasznalasi helyiik tekintetében egyiittesen 3¥63 A-nal
nem nagyobb csatlakozasi teljesitmény( kisfelhasznalok (kis- és mikrovallalkozasok); (c)
lakossagi fogyasztok, amely személyi kérben a VET differencialt fogalmakat haszndl,
definialva a lakossagi fogyaszto, a védendS fogyaszto, ezen belil pedig a fogyatékkal é16
fogyaszt6 fogalmat.

Lakossagi fogyaszté az a felhasznald, aki sajat haztartisa — egy felhasznalasi
helyet képez6, egy vagy t6bb lakoépiilet (pl. tarsashaz), lakas, Gdils vagy hétvégi haz,
tovabba lakossagi célra hasznalt garazs — fogyasztasa céljara vasarol villamos energiat a
villamos enetrgia vételezésére megkotott szerz6dés alapjan, és az igy vasarolt villamos
energiaval nem folytat jovedelemszerzés céljabol gazdasagi tevékenységet.

A VET haszndlja tovabba az egyetemes szolgaltatisra jogosult felhasznald
kifejezést is, lasd ezt alabb.

4.3. Egyetemes szolgaltatas/kozszolgaltatas

Az egyetemes szolgaltatas a villamosenergia-kereskedelem kérébe tartozé sajatos
villamosenergia-értékesitési mod, amely Magyarorszag tertiletén barhol, meghatarozott
mindségben a jogosult felhasznalé szamara méltanyos, Osszehasonlithat6, atlathatd ar
ellenében igénybe veheté. A fogyasztévédelemrdl szolé 1997. évi CLV. torvény
(a tovabbiakban: Fgytv.) 2. § h) alpontja szerint, az egyetemes szolgaltatis
kozszolgaltatasnak mindstil.?3

31 Az 1931. évi XVI. térvény, amely az elsé magyar villamosenergia szolgaltatasra is vonatkozé
térvény volt, minden felhasznalét fogyasztonak nevezett. Szuchy Roébert hivja fel a figyelmet
arra, hogy a torvény tartalmaz felhasznalokat véds rendelkezéseket, elsGsorban az indokolatlanul
magas arakkal szemben és az ardiszkriminacio ellen védelmezett. Szuchy, 2018, 79-87.

2 VET 3. § 17. pont, ’felhasznalé™ aki villamos energiat a sajat felhasznalasi helyén torténé
felhasznalas céljabdl kézcéla halézatrdl vagy maganvezetéken keresztiil nem tovabbadas dtjan
vételez.

3 Fgytv. 2. § h) alpont, ’kbzszolgaltatas™ a kilén toérvény alapjan termékértékesitési vagy
szolgaltatasnyudjtasi kotelezettség hatalya ala tartoz6 vallalkozas altal e kotelezettség alapjan
nyudjtott vizikézmi-szolgaltatds, tavhészolgaltatas, telepiilési szilard és folyékony hulladék
rendszeres begyijtésére, gyljtésére, elszallitasara ¢és elhelyezésére iranyulé szolgaltatas,
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Az  egyetemes szolgaltatot az egyetemes szolgaltatds vonatkozasaban
szerzG6déskotési  kotelezettség  terheli az  erre jogosult felhasznald tekintetében,
a felhasznal6 bejelentett szandéka esetén.3*

Egyetemes szolgaltatasra jogosult felhasznalok: (a) a lakossagi fogyasztok,
valamint (b) a kisfesziltségen vételez8, Osszes felhasznalasi helytk tekintetében
egylttesen 3*63 A-nal nem nagyobb csatlakozasi teljesitmény felhasznalok.

Az egyetemes szolgaltatasra vonatkozé szerzGdés tartalmat és megszinésének
eseteit a Kormany rendeletben hatarozza meg.

4.4. Arszabalyozas

A villamos energia végfelhasznaldi ara két részbdl épul fel: a halézathasznalat
dijbdl, valamint a versenypiaci villamos energiadijbdl, mely kereskedénként valtozik,
a piaci viszonyoktdl figg3s A villamosenergia végfelhasznaléi ara 27%-os altalanos
forgalmi adét is tartalmaz.

A halézathasznalati dfjakat a Magyar Energetikai és K6zm-szabalyozasi Hivatal
(a tovabbiakban: Hivatal) elnke rendeletben allapitja meg.3¢

Az unids elbirasoknak megfeleléen, az un. emegyetemes szolgaltatast méltanyos,
kénnyen és tisztan Osszehasonlithat6, atlathaté arszabasok alkalmazdsaval, kilén
jogszabalyban = meghatarozott  tipusu  termékcsomagok  biztositisaval  kell
megvaldsitani 37

Az egyetemes szolgaltaté altal kotelezben nydjtott  termékcsomagokat,
a kotelezGen nydjtott egyetemes szolgaltatds arat, a miniszter rendeletben allapitja
meg.38

4.5. Ugyfélszolgalati iroda miikodtetése, panaszkezelés

Az ugyfélszolgalati iroda midkodtetése harom szolgaltaté szamara kotelezé:
(a) az eloszt6 halézati engedélyes, (b) az egyetemes szolgaltatd (kozszolgaltatd),®
és (c) az egyetemes szolgaltatisra jogosult felhasznaldkat is ellaté villamosenergia-
kereskedé  szamara. A villamosenergia-keresked6 egyebekben nem  koteles
tgyftélszolgalati irodat mikodtetni.

elektronikus hirk6zIési szolgaltatas, postai szolgaltatas, villamos energia egyetemes szolgaltatasra
jogosult felhasznald részére villamosenergia-vasatlasi szerz6dés vagy halézathasznalati szerz6dés
alapjan nyudjtandé szolgaltatas.

3 VET 48. §

3 VET 140. § (1) bekezdés.

36 VET 140. § (2) bekezdés.

3TVET 145. § (1) bekezdés.

3 VET 145. § (3) bekezdés.

3 A Feaytv. 17/B. § (1) bekezdése szetint, a kozszolgiltatasi tevékenységet folytat6 vallalkozis,
valamint a kilén térvényben meghatarozott egyéb vallalkozas a fogyasztdi panaszok intézésére,
a fogyasztok tajékoztatasara koteles tgyfélszolgalat mikddtetésérsl gondoskodni oly médon,
hogy az — térvény eltéré rendelkezése hidnyaban — az tgyfelek részére nyitva all6 helyiségben
keriiljon kialakitasra.

40 VET 47. § (1) bekezdés.

73



Barta Judit: Agrar- és Kornyezetjog
Fogyasztovédelem a villamosenergia 2020. 28. szam
szolgaltatas teriiletén

Mindegyikik koteles olyan Ugyfélszolgalati irodat mikdodtetni, amelyet
személyesen, telefonon, illetve elektronikus uton is el lehet érni.

A VET és a villamos energiardl szolo 2007. évi LXXXVI. térvény egyes

rendelkezéseinek  végrehajtasardl  sz6l6 273/2007.  (X.19.) Korm. rendelet
(a tovabbiakban: Vhr.) meghatirozza, hogy az eloszté halézati engedélyest!, az
egyetemes szolgaltatasra jogosult felhasznalokat ellaté villamosenergia-kereskedd,*2
és az egyetemes szolgaltatd, mely teleptléseken és hany alland6 tgyfélszolgalati irodat
koteles mikodtetni.
Az egyetemes szolgaltatisra jogosultakat ellatd villamosenergia-keresked$ szamara a
VET el6itja, hogy az allandé tgytélszolgalati irodanak hogyan kell nyitvatartania, és azt,
hogy elektronikusan és telefonon keresztil is lehetévé kell tenni a felhasznalok szamara
a személyes Ugyintézés id6pontjanak el6zetes lefoglalasat.

Az egyetemes szolgaltatonal, a Vhr. szerint, a hét minden napjan, legalabb 6 6rat
kell az allandé tgyfélszolgalati iroddknak mutkodni, kételezd az elektronikus tigyfélhivod
rendszer alkalmazasa, bankkartyas fizetési lehetSség biztositisa, valamint készpénz-
atutalasi megbizas (sarga csekk) rendelkezésre tartasa.*> Mind a VET, mind a Vhr. az
allando tgfélszolgalati iroda mellett, meghatarozza azt, hogy milyen esetben és hol kell
un. Ugyfélszolgalati fidkirodat mukodtetni, amelyre kevésbé szigord szabdlyok
vonatkoznak, pl. nem kell minden nap nyitva lennie, révidebb a nyitvatartasi idé,
kevesebb tgyfajtat intéznek, nem kell elektronikus hivérendszerrel rendelkeznie, stb.

Az alland6 ugyfélszolgalatokon kotelezben végzendS tevékenységek korét,
a tevékenységek végzésére vonatkozo részletes mindségi kovetelményeket, a szolgaltatas
elvart szinvonalat a Hivatal — az Uzletszabalyzatok keretei k6zott — allapitja meg.44

A kozszolgaltatast  végz6  egyetemes  szolgaltatok  altal  midkddtetett
tgyfélszolgalatokra a Fgytv. el6irasait is alkalmazni kell, a VET specialis el6irasait
meghaladéan. Az Fgytv. kilon rendelkezése szerint, az allandé tgyfélszolgalati irodat a
hét egy munkanapjan 20 O6raig, az ugyfélszolgalat fidkirodat 18 o6raig nyitva kell
tartani.*>

Az Fgytv. részletesen szabalyozza a telefonon bejelentett szobeli panasz
kezelésének rendjét.*6

Az Fgytv. alapjan, az ugyfélszolgalat minden esetben koteles a vallalkozas
panasszal kapcsolatos alldspontjat és intézkedéseit indokolassal ellatva {rasba foglalni,
és a fogyasztonak a panasz beérkezését kévetS tizendt napon beliil megkiildeni, kivéve,
ha a fogyasztd panaszat szoban kozli és a vallalkozas az abban foglaltaknak nyomban
eleget tesz.47

A Vhr. kilén szabalyokat allapit meg az irasban elGterjesztett panaszok
(beadvany) intézésére vonatkozdan. A beadvany beérkezésétdl szamitott 8 napon belil
az engedélyesek (halézati engedélyes/energia-kereskedd) kotelesek egymis kozott

4 VET 31. § h) pont.

£ VET 47. § (4) bekezdés.

 Vhr, 23. § (1) bekezdés.

# Vhr. 23/A. § (1) bekezés.

4 Faytv. 17/B. § (4) bekezdés b) alpont.
4 Fgytv. 17/B. § (3) bekezdés.

47 Bgytv. 17/B. § (5) bekezdés.
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tisztazni, melyikiik kotelessége az adott Ugyben eljarni. Ennek megtorténtérdl
a felhasznalot haladéktalanul, frasban tdjékoztatni kell. A beadvanyok intézése sorin
a szolgaltaténak 15 napon belil érdemben és irasban valaszt kell adnia a felhasznald
részére. A 15 napos wvalaszadasi hatarid6 az el6bb emlitett 8 nappal
meghosszabbodhat.*

4.6. A fogyasztovédelmi referens foglalkoztatasa (Fgytv. kiilon rendelkezése)

Az Fgytv. elbirasa szerint, a kozszolgalatatasi tevékenységet folytatd egyetemes
szolgaltatd és a nagyvallakozasnak mindstlé szolgaltatok koételesek legalabb egy
fogyasztovédelmi referenst® foglalkoztatni minden olyan megyében és a févarosban,
ahol Ugytélszolgalattal rendelkeznek.5

A fogyasztovédelmi referens feladata a vallalkozas fogyasztokat érinté
tevékenységének  figyelemmel kisérése, a  vallalkozas alkalmazottai részére
a fogyasztovédelmi szemlélet erdsitését, valamint a fogyasztévédelmi szabalyok
ismeretének elmélyitését elésegité fogyasztovédelmi targyu oktatds, képzés rendszeres
szervezése. A fogyasztovédelmi referens kapcsolatot tart a fogyasztovédelmi hatdsaggal,
békéltetd testiiletekkel, valamint egyéb, fogyasztévédelmi feladatokat is ellaté allami
szervekkel 5!

4.7. Fogyasztévédelmi rezsipont (Fgytv. kiilén rendelkezése)

A fogyasztévédelmi hatdsag szervezetében fogyasztévédelmi rezsipont mikodik.
A fogyasztovédelmi rezsipont feladata a villamosenergia-, stb. kozszolgaltatast érinté
terilleteken a fogyasztok tdjékoztatdsa a vonatkoz6 jogszabalyi  elSirasokrol,
a fogyasztok altal kezdeményezhetS hatdsagi eljarasokrol, tovabba az igénybe vehetd
igényérvényesitési eszk6z6krbl.52

4.8. Birosagon kiviili vitarendezés/Békéltets Testiilethez fordulas lehet8sége

Az Fgytv. szerint, a fogyasztd békéltetS testiilethez fordulhat, ha nem ért egyet
panaszanak szolgaltat6 4altali elintézésével. A békéltetS testiilet hataskorébe tartozik a
fogyasztdi jogvita birdsagl eljarason kivili rendezése. A békéltetS testlilet megkisérli a
fogyasztol jogvita rendezése céljabdl egyezség létrehozasat a felek kozott, ennek
eredménytelensége esetén az Ugyben dontést hoz a fogyasztdi jogok egyszerd, gyors,
hatékony és koltségkimélé érvényesitésének biztositasa érdekében. A békéltetS testiilet
a megyei (fGvarosi) kereskedelmi és iparkamarak altal mikodtetett szakmailag fiiggetlen
testiilet.>

48 Vhr. 28. § (3)—(5) bekezdések.

4 Fgytv. altal meghatarozott szakképesitéssel rendelkezé személy.
50 Foytv. 17/D. § (1) és (4) bekezdés.

51 Fgytv. 17/D. § (2) bekezdés.

52 Foytv. 37/B. § (1) és (2) bekezdések.

53 Faytv. 18. § (1)—(2) bekezdések.
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A békéltetS testilleti eljarastdl flggetlenil, a fogyasztd birdsaghoz fordulhat
panaszaval.

4.9. A szolgaltatas kikapcsolasa

A villamosenergia-keresked§ a lakossagi fogyasztok villamosenergia-ellatasbol
torténd kikapcsolasat fizetési késedelem esetén kezdeményezheti az érintett elosztonal,
ha annak VET-ben meghatarozott feltételei fennallnak (60 napot meghaladé fizetési
késedelem esetén). A villamosenergia-kereskedének a tartozasrdl és a kikapcsolas
lehet6ségérdl a lakossagi fogyasztét legalabb kétszer kell értesitenie. Az elsé értesités
irasban postai uton, vagy — a lakossagi fogyaszté el6zetes hozzajarulisa esetén —
elektronikus uton torténhet. Az elsG értesitésben a lakossagi fogyaszté figyelmét fel kell
hivni a szocidlisan raszorulé fogyasztokat megilleté kedvezményekre is. A masodik
értesitésés irasban, tértivevényes levélben vagy a lakossigi fogyaszté altali atvétel
igazolasara alkalmas mas moédon torténhet.5*

A nem vagy nem kizarolag szamlatartozasbol eredé kdvetelés miatti kikapcsolas
lehetéségét a VET tovabbi feltételekhez koti.

A VET el6itja, hogy a lakossagi fogyasztd kikapcsolasara nem keriilhet sor,
pl. munkasziineti napon, innepnapon, stb.5>

Amennyiben a villamosenergia-ellatasbdl kikapcsolt lakossagi fogyaszté rendezi
valamennyi lejart tartozasat, és megfizeti a miniszteri rendeletben meghatarozott kiillén
dfjakat, a villamosenergia-kereskedé 24 6ran belil koteles kezdeményezni a lakossagi
fogyasztonak az ellatisba torténé ismételt bekapcsolasat és a halézati engedélyes
24 6ran belil koételes a szolgaltatast visszaallitani.5¢ E kotelezettség megsértése esetén,
a Vhr. altal meghatarozott mértékd kétbért kell fizetniiik.5?

A Vhr. szerint, a villamosenergia kikapcsolasanak idStartama legfeljebb 30 nap.
Amennyiben a lakossagi fogyaszté szamlatartozasat ezen idSszak alatt nem egyenliti ki,
a villamosenergia-kereskedé a 30. napon a szerz6dést azonnali hatallyal felmondja.
A szlneteltetésr6l szO0l6 értesitésben az azonnali hatilyd felmondasra és annak
hataridejére a lakossagi fogyaszto figyelmét fel kell hivni.s

Az eloszté haldzati engedélyes a killén jogszabalyban meghatarozott feltételek
szerint a halézathoz valé hozzatérést, a VET és a Vhr. altal szigordan meghatarozott
feltételek és az energia-keresked$ eljarasara iranyadé szabalyok megtartasa mellett,
megtagadhatja.  Lakossagi  fogyasztok  esetében erre akkor kerilhet —sor,
ha szerz6désszegs vételezés tortént, vagy a fogyaszto fizetési késedelembe esett.>

54 VET 47. § (7) és (7a) bekezdések.
55 VET 47. § (8) bekezdés.

50 VET 47. § 9) és (10) bekezdések.
57 Vhr. 22/C. §

58 Vhr. 24. § (10) bekezdés.

¥ VET 30. § (2) bekezdés g) alpont.
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4.10. Méréberendezések leolvasasa, a fogyasztas elszamolasa, fizetés
] ]
gyakorisaga

A kereskedS és a felhasznalé kozott elszamolas alapjait a méréberendezések
leolvasasa képezi.t0

Az egyetemes szolgaltatisra jogosult felhasznalok méréberendezéseit a halézati
engedélyes utdlag olvassa le a helyszinen, vagy a felhasznaléval kotott megallapodas
alapjan, a felhasznal6é a méréallast fényképen régziti és azt applikicié utjan tovabbitja.
Az applikiciéval t6rténé leolvasas sikertelensége esetén a halézati engedélyes
a helyszinen leolvassa a mérGberendezést.5!

Az egyetemes szolgiltatisra nem jogosult t6bbi felhasznalé tavleolvashatd
méréberendezéssel rendelkezik és napi elszamolads mellett, negyedérankénti méréssel
(an. idésoros mérés) hasznalja a villamosenergiat.

Az egyetemes szolgaltatisra jogosult felhasznaldkat fogyasztasi szokasaik alapjan
kategdriakba, un. profilokba soroljak (becsilt éves fogyasztis) és fogyasztasuk
elszamolasa, annak havi szamlazasa a méréberendezés leolvasasaig, e profil szerint
torténik.62 A halézati engedélyes a besorolast objektiv médon, az elosztdi szabalyzatban
és az Uzletszabalyzataban foglaltak szerint kételes végrehajtani.©3

A profil elszamolasi felhasznaléval az adott idészakra vonatkozé mért
fogyasztas és az ugyanezen idGszakra a profil alapjan el6re megbecsilt fogyasztis
kilonbségét legalabb éves gyakorisiggal kell az Uzletszabalyzatban, valamint
a szerz6désekben meghatarozottak szerint elszamolni.64

A méréberendezések leolvasasat profil alapu elszamolds esetén legalabb éves
gyakorisaggal, kell biztositani. Az egyetemes szolgaltatasra jogosult felhasznalo kérésére
a méréberendezések leolvasasat profil alapu elszamolas esetén a halézati engedélyes
negyedévente biztositja.65

A halézati engedélyesek kotelesek, a leolvasott mérési adatokat - természetes
személy esetén az adatvédelmi torvény rendelkezései szerint - az érintett felhasznald
részére kilon dijfizetés nélkil hozzaférhet6vé tenni.

A VET precizen meghatirozza a halézati engedélyes altal torténd mérd leolvasas
menetét, az arrdl vald el6zetes tijékoztatas kotelezettségét, a leovasas sikertelensége
setén kévetendd eljarast.o

Ha a felhasznalé nem biztositja a leolvasas elvégzését, a halézati engedélyest
a leolvasas elmaradasaért nem terheli felelGsség.6?

0 VET 3. § 43a. pont, ’leolvasas’ a fogyasztasméré-berendezés mérési adatainak a felhasznalasi
helyen hal6zati engedélyes altal végzett leolvasasa, az arra alkalmas fogyasztasméré-berendezés
mérési adatainak halézati engedélyes altali tavlehivasa, valamint a fogyasztismérG-berendezés
mérési adatainak a felhasznald részére biztositott applikacidval torténd régzitése;

T VET 40. § (1) és (4c) bekezdések.

02 Lasd errél b6vebben Grabner & Petroczy 2020.

03 Vhr. 18. § (1) bekezdés.

4 Vhr. 20. §

%5 VET 40. § (4) és (4a) bekezdések.

0 VET 40. § (4b) bekezdés és Vhr. 20/A. § (1) bekezdés.

7 Vhr. 20/A. § (2) bekezdés.
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4.11. A fogyasztasi adatok, szamlazas

A halézati engedélyes az altala leolvasott a villamosenergia-fogyasztasra
vonatkoz6 szamlazas alapjaul szolgalé mérési adatokat — beleértve a fogyasztasmérs
berendezés kezd6 és zaré méréallasat — tovabbitja a villamosenergia-keresked6nek.68

A villamosenergia-keresked6 a tovabbitott adatok alapjan, a leolvasasi
gyakorisaggal egyezben szamolja el az értékesitett villamosenergia-mennyiséget.
A felhasznalét  tajékoztatni kell az adott elszamolasi idészakra vonatkozdan
a fogyasztasméré altal tarolt kezd§ és zard mérballasrol.s?

A halézati engedélyes a rendszerhasznalati dfjakat tételesen is tartalmazo,
részletes szamlat allit ki a felhasznald részére. A villamosenergia-kereskedé kilon
szamlat allit ki a felhasznalt villamos-energiar6l. Lehetéség van arra is, hogy
a villamosenergia-keresked6  egy szamlat allitson ki, amely tartalmazza
a rendszerhasznalati dfjakat és a villamos aram dfjat.

Profilos elszamolasu felhasznalé részére a villamosenergia-kereskedé 11 darab
havi (rész-) és 1 darab elszamold szamlat allit ki. A havi szamldkon a felhasznal6 adott
évre vonatkozo becstlt fogyasztasinak 1/12-ed része kerul kiszamlazasra. Az elszimold
szamlan a tényleges fogyasztas éves dija és a havi szamlakon mar kiszamlazott dijak
kilénbozete kertl elszamolasra.

Az elszamolas egyebekben csak akkor alapulhat becsilt fogyasztison vagy
tintethet fel atalanydsszeget, ha a felhasznalé az adott szamlazasi idészakra nem
jelentette be a méréberendezés allasat, annak leolvasasa meghidsult, vagy a lakossagi
fogyaszté nem rendelkezik méréberendezéssel.”

A szamlakat papir alapon allitjak ki, a felhasznalé azonban dijmentesen kérheti
elektronikus szamla kiallitisat.”

A szamla tartalmi elemeit a VET meghatarozza. A szamla kinézete (képe), és a
kotelezé tartalmon kiviili informacidk szolgaltatonként eltéréek lehetnek.

Az egyetemes szolgaltatok szamara azonban kiilon térvény hatirozza meg azt,
hogy a szamlan a VET altal meghatarozott informaciokat hogyan kell megjeleniteni,’
biztositva egy egységes, értheté és atlathaté szamlaképet. A szamla elsé oldalan
kizarélag a legfontosabb és legalapvetébb adatok kertlhetnek feltiintetésre.
A szolgaltaténak a tovabbi oldalakon kell megjelenitenie a tételes elszamolast és az
egyéb, szamlaval kapcsolatos informacidkat. A fogyasztok az 1) szamlaképpel
2014 januartdl talalkozhattak elészor.

8 VET 43. § (1) bekezdés.

9 VET 44. §

70 Vhr. 21/A. § (4) bekezdés.

7 Vhr. 21/B. §

72 Az egységes kozszolgaltatdi szamlaképrdl szol6 2013. évi CLXXXVIIL. térvény.

78



Barta Judit: Agrar- és Kornyezetjog
Fogyasztovédelem a villamosenergia 2020. 28. szam
szolgaltatas teriiletén

4.12. MérSberendezés és okosmérd felszerelése

A Vhr. el6irasa alapjan, a halézati engedélyes, ha egy éplleten jelents feldjitast
végeznek, és a felhasznalé nem rendelkezik fogyasztasméré-berendezéssel, a feldjitast
kovetSen koteles gondoskodni fogyasztasméré-berendezés felszerelésérdl.’?

A VET el6itja, hogy a halézati engedélyes a Vhr. el6irasaira is figyelemmel, 4j
felhasznalasi helyen torténé 1 csatlakozas esetén, az adott felhasznalasi helyen
okosmérét szerel fel.7+

A Vhr. szerint nem kételezheté okosmérd sajat koltségen t6rténd felszerelésére a
halézati engedélyes pl. a profilos elszamolasu felhasznal6 esetén. A fogyasztd kérheti az
okosméro felszerelését, de ennek koltségeit viselnie kell.”s

A Vhr., az unids elbirasokra figyelemmel,’¢ el6irja, hogy a Kormany a szitkséges
feltételek fennallasa esetén, a Hivatal javaslata alapjan dént az okosmérék bevezetésérdl.
A javaslat benyujtasakor figyelembe kell venni annak koltséghatékonysagat,
a rendelkezésre all6 miszaki megoldasok fejlettségét és a nemzetkdzi tapasztalatokat.
A Hivatal évente megvizsgalja az okosmérék altalanos bevezetésének lehetéségét.””

Magyarorszagon 6 villamosipati halozati engedélyes és a Hivatal bevondsaval
2011-ben indult egy pilot program a smart mérék bevezetésének megvizsgalasara,
miszaki, gazdasagossagi, fogyasztdi energiatakarékossag, stb. szempontjabél.

Eurdpaban is egyedtlallé médon — orszagos lefedettségl reprezentativ felmérés
keretében vizsgaltak, hogy mely fogyasztéi csoportok milyen energiahatékonysagi
javulast tudnak realizalni, milyen aktivan alkalmazzak az 4j technolégiat. A projekt
keretében orszagos szinten mintegy 20 ezer smart méréorat szereltek fel a fogyasztasi és
statisztikai adatok alapjan kivalasztott fogyasztéi korben.”

A projekt tobb problémara is ramutatott, pl. a magyar gyartok nem tudtak az
uniés eléirdsoknak maradéktalanul megtelel6 és szitkséges mennyiségli okosmérét
gyartani, problémat jelentett a kétirainyd kommunkacié (a mérs és szolgaltaté kozott),
amely informatikailag kiszolgaltatott helyzetet eredményezett, a fogyasztok
aramfogyasztasa utalt a fogyasztok szokdsaira (érzékeny adatok, adatvédelmi
problémak™), az okos mérék és a muikddésikhoz szitkséges technolégiai hattér
kiépitése draga.

A magas koltségek miatt, akkor éri meg széles korben bevezetni, ha ez orszagos
szinten is jelentés megtakatitast eredményez, példaul a megspérolt energiat nem kell
importbdl beszerezni.

Magyarorszagon az atlagos lakossagi aramfogyasztas évi 3000 kWh kéril alakul.
(A németorszagi tapasztalatok szerint az okos mérés bevezetése 8000 kWh/év
fogyasztas felett gazdasigos, az EU 27 orszagok dtlagos fogyasztisa 4000 kWh/év,
Svédorszagban havi 9000 kWh.) A magyar atlagfogyasztasi szint mellett, nem

3 Vhr. 14. § (9) bekezdés.

7 VET 45. § (1) bekezdés.

75 Vhr. 16. § (3) bekezdés.

76 Lasd errdl részletesen: Fodor 2016, 217-239.
77 Vht. 14/A. §

78 Mayer, 2012, 4-5.

7 Liasd ehhez Szuchy 2019, 174-175.
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gazdasagos az okosmér$ felszerelése. Raadasul, Magyarorszagon az egyetemes
szolgaltatok altal kinalt energiarak, a hatdsagi arszabalyozas miatt, alacsonyak.

A fogyasztok viselkedése sem valtozott mérvaddan, nem igyekeztek pl. a
csucsidében torténd fogyasztast elkeriilni. Az okos mérékhoz okos és energiatakarékos
haztartasi gépek is kellenének, ezek jelenléte még nem doénté a magyar haztartasokban.80

4.13. Dinamikus/rugalmas arszabas

A VET 2020. januar elsejétd] tartalmazza azt az elSirast, hogy a villamosenergia-
keresked6 a felhasznal6 részére legalabb egy, tobb z6naid8s és rugalmas arszabast is
biztosit.8! Ennek megfeleléen a szolgaltatdk, tobbféle arszabast kindlnak a fogyasztok
szamara is, pl. egyz6naid&s, két zo6naid6s (nappali és olcsobb éjszakai), stb.

4.14. Kereskedgvaltas

A felhasznalék szabadon valthatnak villamosenergia-keresked6t. A valtas
lebonyolitasat az érintett halézati engedélyesek téritésmentesen végzik, és azzal
Osszefiiggésben a felhasznalonak dij nem szamithaté fel.s2

Az egyetemes szolgaltatasra jogosult felhasznalé a nem hatarozott idStartamra
kotote  villamosenergia-vasarlasi  szerzédést 30 napos felmondasi idGvel, irasban
mondhatja fel. Az egyetemes szolgaltatasra jogosult felhasznald felmondasi jogat id6ben
kotlatozo vagy kizard szerz6dési kikétés semmis. 83

A kereskedévaltas miatti felmondas a halézathasznalati szerz6dés hatalyat nem
érinti.B

A korabbi  villamosenergia-keresked6  kereskedévaltassal — kapcsolatos
kotelezettségeit a VET és a Vhr. részletesen meghatarozza, pl. az elszamolasi
kotelezettséget és annak hataridejét, ami harmonizal az iranyelv el6irasaival.

4.15. A tajékoztatas

A halézati engedélyes koteles a Hivatal altal jovahagyott Uzletszabalyzatot
— a mindenkor hatalyos, egységes szetkezetbe fogalt széveggel — az tgyfélszolgalatan,
illetve a honlapjan a felhasznalék részére hozzatérhetévé tenni.ss

A felhasznalét megilleti az a jog, hogy fogyasztasi adataira vonatkozdan
téritésmentesen  tajékoztatist kapjon az 6t ellitd  egyetemes  szolgaltat6tdl,

A

villamosenergia-keresked6t61.86

80 Magyar Elektrotechnikai Egyestilet 2020.
81 VET 45. § (2) bekezdés.

82 VET 47/B. § (1) bekezdés.

83 VET 62. § (4) bekezdés.

8¢ VET 47/B. § (2) bekezdés.

85 VET 56/A. § (1) bekezdés.

86 VET 56/A. § (2) bekezdés.
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A felhasznalokat tajékoztatni kell az el6z6 naptari évben értékesitett villamos
energia el6allitasahoz  felhasznalt energiaforrasok részaranyar6l és kornyezeti
hatasairol.s”

A Hivatal honlapjan folyamatos tdjékoztatast nyujt a felhasznalok részére
a villamos energia hatékony felhasznalasara, az energiatakarékos eszk6z6k hasznalataval
jar6 elénydkre vonatkozé ismeretekrdl, adatokrél.

Az Eurépai Bizottsag altal létrehozott, a felhasznal6i jogokrdl tajékoztatast
nyujtd energiafogyasztoi ellenérzé listat a fogyasztovédelmi hatdsagss szitkség szerint
frissiti a Hivatallal és az engedélyesekkel egyiittmikddve. Az energiafogyasztdi ellenSrzé
listat a fogyasztovédelmi hatésig megkildi a villamosenergia-kereskedSnek, aki azt
honlapjan és az tigyfélszolgalatin kozzéteszi.5

A Vhr. alapjan, az egyetemes szolgaltatisra jogosult fogyasztok trészére a
szolgaltaté honlapjan tijékoztaté kalkulatort tesz kozzé a fizetendé éves koltségek
kiszamitasahoz.%0

A tajékoztatasi kotelezettség megsértése esetén, a lakossagi fogyasztok a
fogyasztokkal szembeni tisztességtelen kereskedelmi gyakorlat tilalmardl sz616 2008. évi
XLVIL toérvényben (a tovabbiakban: Fttv.) meghatarozott hatdsaghoz?! fordulhatnak.
Az eljarasban a lakossagi fogyaszt6 Fttv. szerinti fogyasztonak mindsil akkor is, ha nem
természetes személy.”?

Az egyetemes szolgaltatasra jogosult felhaszniloval kotott villamosenergia-
vasarlasi szerz6désnek a VET-ben meghatarozott tdjékoztatast kell tartalmaznia.”

A villamosenergia-keresked6 koételes az  egyetemes szolgaltatasra jogosult
felhasznalokat, egyoldalt szerz6désmodositasi joga esetén, a modositastdl és a
felmondas lehetéségérdl legalabb 30 nappal a moédositast megelézben tajékoztatni,
azokat kételes az tgyftélszolgalati irodakban és a honlapjan kézzétenni?* A szolgaltatd
koteles az arvaltozasokrol”s a szerzédést érints lényeges valtozasokrol% és az ezekkel
kapcsolatos felmondas jogardl a felhasznalokat a VET szerint (honlapjan és

87 VET 56/A. § (3) bekezdés.

Megjegyezziik, hogy a hazai villamosenergia-termelés 60 szizaléka UHG-semleges forrasbol
szarmazik, hiszen a megajulé forrasok 10 szazalékos aranyat a nuklearis termelés 50 szazalékos
stlya egésziti ki.

Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.

8 A fogyasztovédelmi hatdsig kijelolésérdl szolé 387/2016. (XI1.2) Korm. rendelet 3. §
(1) bekezdés c) pontja alapjan fogyasztévédelmi hatésagként a miniszter (Innovaciés és
Technol6giai Minisztérium) jar el.

8VET 56/A. § (5) bekezdés.

% Vhr. 27/A. §

91 Fttv. 10. § (1) bekezdés alapjan, a tisztességtelen kereskedelmi gyakorlat tilalmanak megsértése
miatt a fogyasztovédelmi hatdsag jar el. A (3) bekezdés szerint, a tisztességtelen kereskedelmi
gyakorlat tilalmanak megsértése miatt a Gazdasagi Versenyhivatal jar el, ha a kereskedelmi
gyakorlat a gazdasagi verseny érdemi befolyasolasara alkalmas.

2 VET 57. § (1) bekezdés.

2 VET 62. § (1) bekezdés.

9 VET 62. § (2) bekezdés és 73. § (4) bekezdés.

%5 VET 62. § (3) bekezdés.

% VET 62. § (7) bekezdés.
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tgyfélszolgalatain  keresztil, az arvaltozastél az 10j 4rakat tartalmazé szamla
kibocsatasakor a felhasznalokat kiloén is egyértelmien, személyre sz6léan®7)
tajékoztatni.

Az Fgytv. 17/B. § (9) bekezdése tovabbi tijékoztatisi kotelezettséget ir el a
kézszolgaltatast végzok szamara.

4.16. A fogyaszto6i panasz

Az elszamolasra, szamlazasra, dijfizetésre  vagy mérésre, valamint
a villamosenergia-ellatasbol  torténd, fizetési késedelem miatt végrehajtott
felfiiggesztésre vagy kikapcsolasra, illetve a tartozas rendezését kovetSen a felhasznald
ellatasba t6rténd ismételt bekapcsolasara vonatkozé, jogszabalyban és az engedélyesek
Uzletszabalyzataban foglalt rendelkezések, lakossagi fogyasztokkal szembeni megsértése
esetén a fogyasztévédelmi hatdsag’® jar el. A VET szerinti lakossagi fogyaszt6 akkor is
fogyasztonak mindstl, ha nem természetes személy.”

A fogyasztovédelmi hatésag az Fgytv.-ben meghatarozott jogkévetkezményeken
kivil, a VET-ben meghatirozott tovabbi jogkdvetkezményeket is alkalmazhatja,
pl. a felhasznal6t illetd visszatérités megfizetésére valo kotelezés, az Gzletszabalyzataban
foglaltak betartasara kotelezés, stb.100

A fogyaszté a fogyasztévédelmi hatdsagi eljarasat megel6zGen koteles panaszaval
- igazolhaté moédon - az engedélyeshez fordulni.!o!

4.17. A szerz6désekre és tizletszabalyzatokra vonatkozé elGirasok

Mind a halézathasznalati szerz6dést, mind a villamosenergia vasatlasi szerz&dést
irasban kell megk&tni.102

A VET a hibas teljesités korében a Ptk.-hoz képest szigorubb el&irast tartalmaz,
a szavatossagi igények korében a halozati engedélyest terheli annak bizonyitasa, hogy az
el6irt minGségll és biztonsagos energia ellatas érdekében tgy jart el, ahogy az az adott
helyzetben téle elvarhat6 volt.103

A halézati engedélyes a halozathasznalati szerzGdés lényeges tartalmi elemeinek
meghatarozasa soran nem alkalmazhat megkiilonbéztetd szerzédéses feltételeket
aszerint, hogy a felhasznalé melyik villamosenergia-keresked6t6l vasarolja a villamos
energiat.104

Az egyetemes szolgaltatasra jogosult felhasznalékkal kétends szerzédések
minimalis tartalmat a VET meghatarozza.

9T VET 145. § (7) bekezdés.

9% A fogyasztévédelmi hatdsig kijelolésérdl szolé 387/2016. (XI1.2) Korm. rendelet 3. §
(4) bekezdés h) pont alapjan fogyasztévédelmi hatésagként a kormanyhivatal jar el.

9 VET 57. § (1) bekezdés.

100 VET 57. § (4) bekezdés.

101 VET 57. § (7) bekezdés.

102 VET 58. § (1) bekezdés, és 61. § (1) bekezdés.

103 VET 58. § (2) bekezdés.

104 VET 60. § (1) bekezdés.

82



Barta Judit: Agrar- és Kornyezetjog
Fogyasztovédelem a villamosenergia 2020. 28. szam
szolgaltatas teriiletén

Ha az tzletszabalyzat biztositja a szerz6dés egyoldald modositasanak jogat,105
a szerzGdéseket csak a VET altal meghatirozott esetekben és a Hivatal el6zetes
hozzajarulasait kovetGen lehet egyoldalian modositani, annak hatalybalépését
megel6z6en legalabb 30 nappal a felhasznalokat jelen térvényben foglaltak szerint kell
értesiteni, a felhasznilokat megilleté felmondas feltételeirdl szolo tajékoztatissal
egyutt.10¢ A felhasznalé jogosult a moédositas targyaban megkildétt értesitést kovetd
30 napon beliil a szerz8dést felmondani.!07

Az eloszté halézati engedélyes és a villamosenergia-kereskedé koteles
tzletszabalyzatot kidolgozni és azt honlapjan kozzétenni.! A VET az tzletszabalyzat
minimum tartalmi elemeit meghatarozza. A lakossagi fogyasztokat ellaité engedélyes
Uzletszabalyzatat - a fogyasztovédelmi hatdsag!® el6zetes véleménye alapjan — a Hivatal
hagyja jova.110

4.18. A védendd fogyasztokra vonatkozoé kiilonds rendelkezések

Védendd fogyaszté a lakossagi fogyasztok azon kore, akik (jogszabalyban
meghatarozott szocialis helyzetik, vagy valamely egyéb tulajdonsaguk alapjan)
a villamosenergia-ellatisban megkiilénboztetett feltételek szerint vehetnek részt.

A védend6 fogyasztok a védelemre jogosito, kiilon jogszabalyban meghatarozott
tulajdonsaguk alapjan szocidlisan raszorul6!!! vagy fogyatékkal él6 fogyasztoként!!2
részestlhetnek a villamosenergia-keresked6 és az elosztd halézati engedélyesek részérdl
a VET és a Vhr.!3 dltal kedvezményekben.!14

105 VET 73. § (1) bekezdés.

106 VET 73. § (2) és (4) bekezdések.

W7 VET 73. § (5) bekezdés.

108 VET 72. § (1) bekezdés.

109 A fogyasztovédelmi hatdsdg kijelolésérdl szold 387/2016. (X11.2.)) Korm. rendelet 3. §
(1) bekezdés c) pontja alapjan fogyasztévédelmi hatésagként a miniszter (Innovaciés és
Technol6giai Minisztérium) jar el.

10 VET 72. § (3) bekezdés.

A szocidlisan  raszorulé fogyasztét kilonosen az aldbbi kedvezmények illetik meg:
(a) részletfizetéshez, fizetési haladékhoz, (b) elére fizet6 mér6héz valé jog. A szocialisan
raszorul6d fogyasztok korét, igazolasanak modjat, valamint a részletfizetés, fizetési haladék,
az el6re fizeté mér6hoz jutas, az elére fizeté mérd felszerelésének kotelezs felajanlasa, illetve az
egyéb kedvezmények igénybevételének feltételeit a Kormany rendeletben hatirozza meg.

112 Fogyatékkal é16 fogyaszto: a fogyatékos személyek jogairdl és esélyegyenlSséglik biztositasarol
szO0l6 torvény szerinti fogyatékossagi timogatisban részesilé személy, a vakok személyi
jaradékaban részestls személy, tovabba az a személy, akinek életét vagy egészségét kézvetlentil
veszélyezteti a villamosenergia-szolgaltatasbol val6 kikapcsolas vagy annak megszakadasa.

A fogyatékkal €16 fogyasztokat kilondsen a méréssel, leolvasassal, szamlazassal, dijfizetési
moédokkal kapesolatosan igényeiknek megfelelS, kilonleges bandsmédban kell részesiteni.
Az olyan jellegli fogyatékkal él6 fogyasztokat, akiknek az egészségét vagy az életét veszélyezteti
a villamosenergia-szolgaltatasbél val6 kikapcesolas, vagy annak megszakadasa, fizetési késedelem

vagy nemfizetés esetén nem lehet kikapcsolni.
113 Vhr. 30-37. §§
14 VET 64. §
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A VET alapjan ilyen kedvezmények pl. (a) felmondisi korlatozas;!!s
(b) részletfizetés, fizetési haladék; (c) el6re fizeté mér6hdz vald jog. 116

A fogyatékkal €16 fogyasztokat killénésen a méréssel, leolvasassal, szamldzassal,
dijfizetési modokkal kapesolatosan igényeiknek megfeleld, kilonleges banasmodban kell
részesiteni. Az olyan jellegl fogyatékkal €16 fogyasztokat, akiknek az egészségét vagy az
életét veszélyezteti a villamosenergia-szolgaltatisbél valé kikapcsolas, vagy annak
megszakadasa, fizetési késedelem vagy nemfizetés esetén nem lehet kikapcsolni.!!?

A védend§ fogyasztéi korbe tartozas igazolasara a védendS fogyasztdi statuszra
jogosité ellatast megallapitd szerv igazolast ad ki. A fogyaszté ennek alapjan kéri a
szolgaltatotol nyilvantartasba vételét.!18

5. Osszefoglalas

A villamos energia szolgaltatasat érinté fogyasztévédelmi rendelkezéseket
Magyarorszagon tobb jogszabaly tartalmazza.

Az unids fogyasztévédelmi rendelkezéseket és a magyar szabalyozast attekintve
megallapithat6, hogy a magyar szabalyozas megfelel az uniés el6irasoknak, sét egyes
helyeken, szigoribb is annal, pl. dltalinos szerz6dési feltételekkel (Uzletszabalyzat)
kapcsolatos elSirasok, a fogyasztok tajékoztatasa, szerzGdésmodositas.

A magyar szabalyozas egyel6re nem tartalmaz el6irast a versenypiaci ajanlatok
megismerésének és azok Osszehasonlitasinak segitését szolgalé un. Osszehasonlitd
eszkéz készitésére. A magyar villamosenergiapiacon a fogyasztok az arszabalyozas
miatt, az egyetemes szolgaltatissal jarnak a legjobban. A szolgaltatok honlapjai sajat
araikat illetGen biztositanak tajékoztatast és Osszehasonlitast.

A VET bar bevezette az okosmérs fogalmat, meghatarozott esetekben el6 is itja
annak felszerelését, mégis, széleskorli bevezetése egyel6re elmarad, mert az nem
gazdasagos.

115 VET 59. § (3) bekezdés b) pont.
116 VET 64. § (2) bekezdés.
117 VET 64. § (4) bekezdés.
118 VET 65. § (2) és (4) bekezdések.
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10.

11.

12.

13.

14.
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Abstract

Nowadays, increasing energy demand poses increasing challenges to professionals. While aligning with
international guidelines and changing societal attitndes urge to prefer renewables and increase efficiency of electric
power consumption. Replacing the current aging power plant system holds several issues and tasks that may not
have been explored so far. To get an accurate, comprebensive view of these, it is essential to apply full life cycle
analysis to ensure sustainable energy production.
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1. Structure of the Hungarian electric power system, electric power distribution

The task of the electric power system is to continuously satisfy consumer side
energy demand. Achieving this goal is no easy task. Electricity is a commodity that
either cannot be stored in high quantities, or its storage is rather difficult.! A sufficient
amount of electric energy must also be available at any time. However, momentary
interruptions and fluctuations in the system may occur. The reason is that it would be
necessaty to produce exactly as much enetrgy as needed.
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However, consumers cannot be restricted or regulated in terms of their energy
consumption. Forecasts obtained by analysing changes in consumer behaviour can be
used with good approximation for continuous energy supply.?

An interesting fact: the largest electricity consumer is the electric industry itself,
that produces it. Power stations operate several high-performance pumps and
ventilators. In addition, the operation of multiple lower performance devices (such as
lighting, instruments) must also be covered. The self-consumption of power stations
can be very different from one another. If we subtract the power station's self-
consumption from the electricity generated, we get the net electricity production, which
can be distributed between residential and industrial consumers. In the 80’s and 90’s,
self-consumption of the Hungarian Electricity System ranged from 8-9%. Today this
rate is lower, around 6-7%. In addition to self-consumption, there is also a network loss
due to the extensive electric grid, which increases net electricity demand by almost
10%.3

It can be divined from the foregoing that the sum of the net consumption and
the network losses results in the gross consumption. Additionally, the total domestic
consumption is given by the sum of gross consumption, and self-consumption of the
power station system. In recent years, domestic energy production has not been able to
cover all domestic demands. The deficit was not perceived because the electric grids of
multiple countries are interconnected, so foreign producers are also involved in
satisfying domestic demand. Hungary is considered a transit country regarding the
electric industry. We primarily purchase electric power from our northern neighbours
and transmit it to the Balkan countries in the south. Each year we buy more electricity
than we convey, so our so-called electricity import balance is positive. This remaining
quantity covers the domestic electricity deficit.

GROSS GENERATION

IMPORT

ENERGY
NET GENERATION

SELF-CONSUMPTION

GROSS CONSUMPTION

NETWORKLOSS

Figure 1: Hungarian electric power balance chart

2 Ibid.
3 Ibid.
4 Ibid.
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2. The role of power stations in the Hungarian electric power system

There are several ways to classify power stations (or power plants) within the
electric power system:

First, power stations can be grouped based on their type of operation to either
cooperative or non-cooperative power stations. Cooperative power stations operate in
accordance with the national power network. Non-cooperative power stations run in
island mode operation (in isolation from the national power grid) and supply
specifically one consumer or a group of consumers with electricity.

Another grouping possibility is to distinguish between industrial and public
power stations. Industrial power stations are designed to meet the needs of an industrial
unit or a minor consumer group. They only operate based on the scheduled plant
demands. However, they have the opportunity to sell energy to the public power grid if
there is surplus that is not used by the plant. Public power stations do not have a
specific consumer group, they are dedicated to meet the demands of all the customers;
they are designed specifically to provide for the public power grid.

Public power stations can be grouped by the type of energy source. In recent
years, the origin of half of the produced energy was from nuclear power stations, more
than one third came from fossil fuels and about 5% from biomass fuel. The rest was
covered by renewable, and other sources. Delving into the role of public power stations
in load balancing, we can talk about base load, load following and peaking power
plants.

Without base load power plants, there is no reliable electricity supply. These
power stations have a very high annual utilization time (more than 5500 hours/year)
and run nearly continually at constant power. The start-up and shut-down times of base
load power plants are long, they are non-flexible systems and therefore require
continuous operation. As these power stations cover a significant part of the power
generated, it is important for them to be modern and up-to-date in order to ensure safe
and efficient operation. In addition, base load power plants usually run on cheap fuel
for affordable energy prices. In Hungary, such a base load power station is Paks
Nuclear Power Plant.

However, unlike the continuous operation of base load power plants, the
demand for electricity is constantly changing. The task of load following power plants is
to keep up with the load fluctuations. They are more flexible than base load power
plants, and can follow the daily or weekly fluctuations in electricity demand. Generally,
older base load power plants gradually degrade into load following power plants (for
example: Gonyi Power Plant, Tisza II Power Plant, Dunamenti Erémt Power Plant).

Peaking power plants operate only during periods of peak electricity
consumption. Their annual peak utilization time is less than 2000 hours/year. For this
purpose, it is only advisable to build low-cost power plants where expensive fuel and
low efficiency is allowed. Such power stations are, for example, gas turbine power
plants. In addition, so-called stand-by power stations can also be started up, though
they should only be launched in case of an excessively high consumer demand. Reserve
power plants operate for a maximum of 100-200 hours annually.

5 Ibid.
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The increased utilisation of renewable energy sources in recent times has become
an increasingly important part of the energy strategy of the world and EU countries.
The reason for this is almost the same for all countries: as a result of the steady increase
in energy demand and the associated fossil fuel demand, the gradual decrease of
available reserves, energy prices have tisen dramatically in recent years (excluding the
fall in demand and the accompanying decline in prices caused by the global economic
crisis). This tendency will likely continue in the future. Extensive energy prices result in
continuous capital outflow from countries that cover the majority of their needs of
fossil fuels from import. Economic-wise this situation is extremely unfavourable for
them.67

As a result of the gradual decline in fossil fuel reserves, the remaining stocks are
concentrated in a few parts of the world (mostly in the Middle East and post-Soviet
states), thus drastically reducing the diversification of supply chain. This reduces the
security of energy supply of countries without own stocks, rendering them politically
vulnerable. These problems are exacerbated by the fact that through the use of fossil
fuels which accumulated over the course of millions of years, bonded pollutants are
rapidly released into the Earth's atmosphete. These pollutants are damaging to the
atmosphere and can trigger or enhance processes (such as global warming and climate
change) that can result in serious casualties and damages in the near future. While
making energetics and economy more energy-efficient and more ‘green’ burdens the
current generation with a significant cost, failing that will require multiplied costs in the
future. The unfavourable effects of fossil energy use are of particular concern to
Hungary, as Hungary has to rely on import for about two-thirds of its primary energy
sources, and one-third of its electricity needs. The situation is exacerbated by the fact
that 40% of Hungary's primary energy use is from natural gas, most of which can be
obtained from a single soutce, via the gas pipeline to our country through Ukraine.
Although the country's energy consumption is growing only slightly, the share of
imported energy soutrces is constantly increasing due to the gradual decrease of
domestic primary energy source extraction. Hungary's energy intensity is well below the
average of developed countries, which indicates that the country's energy consumption
is too high compared to its economic performance.®

3. EU objectives

In order to avoid the negative effects listed above, the European Union has set
more and more ambitious objectives to increase energy efficiency and renewable energy
use within its territory in recent years. In the following, the binding regulations and
objectives for Hungary in the field of renewable energy use will be reviewed. Directive
2009/28 / EC of the European Patliament and of the Council on the promotion of the
use of energy from renewable sources sets the European Member States with a 20%
share of renewable energy in gross energy consumption by 2020. Hungary has
committed to a 13% share of renewable energy.

6 Thid.
7 Bodnar 2017.
& Bodnar 2014.
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The Directive also requires each Member State to ensure that the share of energy
from renewable sources within the field of transportation, the final consumption is
increased to at least 10%. To this end, the share of biocomponents in fuels was
increased from the 15t of January 2020.

(percentage, %)

Denomination 20092010 [2011 [2012 [2013 [2014 [2015 [2016 [ 2017 [2018
Final gross electricity |, 179 \c4 |61 |66 |73 |75 |75 |75 |83
consumption

Heating and cooling 17,0 [18,1 |20,0 |233 |237 [213 |21,3 |21,0 19,9 |18,1
Transport 58 |61 |61 |59 |62 |69 |71 |76 |76 |77
Final gross energy 11,7 [12,7 [140 |155 162 |14,6 [145 [143 13,5 |12,5
consumption

Table 1: Proportion of renewable energy distribution in final gross energy consumption!0

(terajoule, TJ)
Generation 2014 2015 2016 2017 2018
Domestic waste, renewable 1845 2756 2766 1930 1626
Biomass 98 928 105 221 100 570 98 952 89 262
Biogas 3323 3335 3708 4141 3850
Biofuels 12823 16 030 17 187 17 629 18 699
Solar 647 956 1346 1749 2759
Geothermal 3800 4426 5026 5590 5866
Hydropower 1084 842 932 792 799
Wind 2 365 2495 2462 2729 2185

Table 2: Generation of primary renewable energy sources!!

4. Power plant performance today

If we look at Hungary's power plant performance data, we can see that the
installed capacity has declined from 10,000 MW to 8,500 MW over the last decade.
This phenomenon can be explained by the decommissioning of obsolete power plants
and the lack of construction of new power plant units.

9 Bodnar 2017.

10 Hungarian Energy and Public Utility Regulation Authority (2020).

11 Tbid.
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This performance data includes the production capacity of power plants that do
not usually operate, such as the Dunamenti Erém@ Power Plant, the Debrecen and
Nyiregyhaza Combined Cycle Plants, and the Tisza II Power Plant. According to this,
the practically available power in 2015 was only 6,566 MW, which includes base load,
load following and peaking power stations.!2

This means that the 1,200 MW of reserve capacity present in 2012 has almost
entirely disappeared. Since — for the safe operation of the electrical grid — 5% of the
installed capacity is required to operate as reserve power capacity, currently in Hungary
this can only be ensured with the help of imports. Considering today's electricity
consumption patterns, peak daily consumption often exceeds 6,500 MW of power
demand, so without the utilization of imported energy our country's electricity supply
can not be satisfied. There are currently 17 large power plants installed in Hungary with
a gross installed capacity of 7,415 MW (net capacity of 6,916 MW), but this power
cannot be fully exploited due to the self-consumption of the power plants and due to
the so-called permanent shortage. Permanent shortage is inflicted by power plants that
are operational, yet are not operating. The permanent shortage is 1,222 MW, so the
available power plant capacity is 5,964 MW, plus the net power of small power plants,
which is 1,524 MW.13

(GWh)
Energy source 2014 2015 2016 2017 2018
Nuclear 15649 15834 |16054 |[16098 |15733
Coal 6114 5908 5758 5098 4 834
Natural gas 4 240 5108 6479 7 838 7 234
Oil 76 77 63 85 90
Biomass 1702 1 660 1493 1646 1799
Biogas 287 293 333 348 331
Domestic waste, renewable 137 208 245 160 162
Hydropower 301 234 259 220 222
Wind 657 693 684 758 607
Solar 67 141 244 349 620
Geothermal 0 0 0 1 12
Other 173 204 290 284 360
Sum-total 29403 |30360 |31902 32885 |32004

Table 3: Gross electric energy generation

12 Bodnar 2017.
13 Hungarian Energy and Public Utility Regulation Authority (2020).
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5. Power plant performance in the future

Due to the increasing trend of consumption, the gross domestic peak load may
reach 7,500 MW by 2030. Future power plant configurations must meet these demands.
Let's see how power plant capacity will change in the near future. The current units of
Paks Nuclear Power Plant are now roughly 35 years old. Starting in 2032 they are
scheduled to be decommissioned. Most power plants that were built in the 1950s and
'60s have already been closed down and rebuilt in the latter decades. Power stations of
similar age, such as the oldest units of the Matra Power Plant, and the power plants
located in Oroszlany and Bakony are also closing in to the end of their design lifetimes.
Sooner or later, the Quick-start Reserve Power Plants (Lérinci, Litér, Sajészoged) are
also going to need replacements. As a result, the current power plant capacity will be
reduced to around 5,300 MW by 2025, which will also not be fully available. However,
as consumption will continue to grow and peak loads are likely to exceed 7,000 MW by
then, the import dependency of Hungary will rise severely.!4

In the medium term, power plant construction projects are already underway will
be finished. The decommissioning of aging power plants continues. With the
construction of Paks II. Nuclear Power Plant, the capacity of the largest power
generating unit is going to increase to 1,200 MW, requiring an additional 800 MW of
tertiary system reserve. Due to the significant increase in the share of renewable
capacity, a viable form of energy storage (to compensate for the fluctuating system
loads) is also required. Renewable technologies will be so cheap that financial support
will not be necessary to invest into them. !5

By investigating the specific investment cost of renewables, it can be stated that
the cost of biomass power plants has not changed, but that of solar and wind power
plants has been continuously decreasing, and will continue to do so. Out of
conventional power plants, open-cycle gas turbine power plants possess the lowest
investment costs at present, and will do so in the future. Lignite and bituminous coal
power plants will remain high-priced. The problem with gas-fired power plants, is that
their operating costs are highly dependent on gas prices, which — as of today — is still a
major problem in Hungary. The total capacity of household-scale (distributed) solar
power plants (solar power plants with a built-in peak power of less than 50 kW) is
growing exponentially in Hungary. Of all the power plant types, the construction of
solar power plants has developed at the highest rate.

The share of renewable energy in domestic electricity production reached
14.19% in 2016, which is above the 13% target set for 2020. The Hungarian electricity
generation by source is as follows: biomass fuel 47%; wind energy 22%; biogas 10%;
hydropower 7%, solar 6%, and the remaining 8% from other sources. It can be seen
that biomass — which is a combustion-based energy source — is a major contributor to
renewable based energy generation. Let's investigate the existing capacity and consider
the possibilities.!6

14 Bodnar 2017.
15 Ibid.
16 Bodnar 2019.

92



Istvan Bodnar — David Matusz-Kalasz — David Farago Journal of Agricultural and
— Arpad Bence Palotas — Zoltan Karoly Siménfalvi Environmental Law
Electricity production and its environmental effects 28/2020

Due to geographical and social constraints, it is not likely for Hungary to have
significant hydropower production in the foreseeable future. Our current largest
hydroelectric power plant is the Kiskére Hydroelectric Power Plant with an installed
capacity of 28 MW, which is half of the total national hydropower capacity. Significant
capacity expansion would be possible on the Danube in parallel with the expansion of
the Paks Nuclear Power Plant, and in the form of pumped hydroelectric energy storage
facilities in the North Hungarian Mountains.

Wind energy utilisation stagnates since 2010. There are currently 37 wind farms
with more than 170 wind turbines in the country. The current regulations make it
difficult to set up new farms. This is further exacerbated by the fact that some wind
turbines have been temporarily shut down due to lack of proper maintenance.

The increase in the peak capacity of photovoltaic power plants carries a major
opportunity. Photovoltaic power plants have undergone significant improvements in
recent years. Total capacity was only 2 MW in 2010, 77 MW in 2014, 640 MW in 2018,
and 960 MW in 2019. The exponential growth is attributable to both distributed solar
power plants and high-capacity solar farms. The current largest solar power plant is
Paks with 20.6 MW. In recent years, solar power stations with considerably high
capacity were built in Bikkdbrany, Fels6zsolca, Szazhalombatta and Visonta, and
several power plants are currently under construction.!7. 18,19
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Figure 2: Peak capacity of the Hungarian solar electric power generation in the last
century

17 Gy6ti 2015.
18 Ziboracs et al. 2017.
19 Kulcsar 2018.
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There is only one geothermal power plant in Hungary with 3 MW installed
capacity. It was established in 2017 in Tura. There is considerable potential for further
expansion and the construction of new geothermal power plants, but the construction
is rather cumbersome and risky — both financially and environmentally. The perception
of geothermal energy is further tainted by the fact that low water temperature infers
that only low-efficiency (6-10%) ORC (Organic Rankine Cycle) power plants can be
built. In case of geothermal power plants, a combined heat and power plant (or
cogeneration plant) is much more profitable, a combined heat and power plant
provides useful heat for district heating in addition to electricity generation, as does the
Tura plant.20

Hungary currently utilises about 15% of its total biomass potential. If the full
potential was to be harnessed in a biomass-fired power plant, a new power plant could
be built with a total capacity of about 2,800 MW. Naturally, we need to think about
further expansion of solar and wind power plants, but the utilization of municipal solid
waste and refuse-derived fuels (or secondary fuels) in power plants should also be kept
in sight.2!

Figure 3 shows the expected composition of the total power plant output of
Hungary by 2030. If the Paks I. Nuclear Power Plant and the Matra Power Plant are
decommissioned, and no more renewable power plants are built, then gas- and oil-fired
power plants and the Paks II. Nuclear Power Plant will remain. Of these, the Paks II
Nuclear Power Plant dominates as the most powerful base load power plant of
Hungary. However, none of these plants are powered by domestic fuel, hence we
would become a highly import-dependent nation.22 23,24

6000 1 Nuclear fuel 4 400 MW
MW Fossil fuel 4200 MW
5000 - Renewable energy 2 400 MW

Sum-total 11 000 MW
4000

?

3000 -

2000
2000 -
1000 A 2000

nuclear coal natural gas oil renewable

- remaining current (5000 MW) D new capacity (6000 MW)
Figure 3: Prognosis of installed power plant capacities by 20302

20 Haffner 2017.

21 Bodnar 2017.

22 Thid.

23 Haffner 2018.

24 Aalto et al. 2017.
25 Stébl 2015.
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The efficiency of the Matra Power Plant is currently 29%, while the efficiency of
newly installed lignite power plants could reach 43%. For this reason, it is necessary and
justified to build a new power plant in the Matra as well. The big question is, who will
undertake the construction of two 500 MW units? The biggest problem is that we will
have 5,400 MW of base load power plants (atomic and coal) with non-flexible
regulation.26

Figure 3 shows the composition of total domestic power generation by fuel as
expected by 2030. It is noticeable that compared to 2020, nuclear energy will dominate
with its 40% share. As the total capacity of gas-fired power plants will decrease by 900
MW, Hungary's dependence on natural gas will drop significantly.2”.28,29

Renewable
0
21,82% Nuclear
40,00%
QOil
10,91%

Natural gas ‘ Coal
18,18% 9,09%

Figure 4: Prognosis of total domestic power generation by fuel by 20303

The power plant structure of Hungary could be developed in such a way that
import becomes entirely dispensable by 2030. Load fluctuations will decrease compared
to 2020, as we assume that there will be some energy storage facilities built into the
electric grid by then. If we calculate a fictive average daily gross production in 2030,
we get approximately 5,600 MW. In addition to the current units of the Paks Nuclear
Power Plant, the two units of Paks II. Nuclear Power Plant will also operate with
1,200 MW capacity per unit by 2030. With renewables and a much-needed lignite-fired
power plant, gas-fired ones will need to run even less than today. At dawn, when
system load is at nadir, even the capacity of the units of Paks II. may need to be
reduced, which is far from economical for a base load power plant. The problem can be
solved, for example, by exporting excess energy, that is if any one of the neighbouring
countries are willing to buy it.3!.32 33

26 Bodnar 2017.

27 Ibid.

28 Haffner 2018.

29 Aalto et al. 2017.
30 Bodnar 2017.

31 Ihid.

32 Haffner 2015.
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In summary, it will be necessary to build new power plants in the future to
replace old base load and load following power plants that are still operating but will be
decommissioned with time. Highly flexible peaking power plants are also in need of
replacements. In addition to nuclear energy, by establishing lignite- and biomass-fired
power plants as well as solar and wind power plants (of which the prices are rapidly
diminishing), the security of the electric grid of Hungary can be greatly increased.

6. Solar and biomass power plants in Hungary

Biomass is the dominant renewable energy source of Hungary. In recent years,
however, solar power plants have been rapidly multiplying, and their installation will
likely remain decisive in the near future. The peak capacity of solar power plants
installed in Hungary has reached 960 MW in 2019. This capacity is exactly the same as
the installed capacity of the Matra Power Plant. Despite this, the annual energy
production of solar plants is roughly one-tenth of the annual energy production of the
Matra Power Plant. Since the Matra Power Plant is a base load power plant that can
continuously run at rated capacity (with the exception maintenance stops), the annual
peak power utilization rate is above 90%. On the contrary, solar power plants can
operate at their rated capacity for 1 to 2 hours per day, because they are only exposed
to ideal circumstances during the day. Without sunlight, they cannot produce. This
means a daily 12 hour guaranteed deficit. In the intermediate petiod, solar energy flux
can be described by Gaussian distribution. As a result, their annual peak power
utilization rate averages around 10%. In Southern Hungary this rate can reach 12-14%,
while in Northern Hungary it is usually 8-9%. Solar power plants currently operating in
Hungary have an active surface area of 6 km?, and a required area of more than 15 km?
due to the type of the installaion. The number of solar panels is around 4 million. If we
were to place these solar panels in a row, we would have to walk more than 6,200 km
from first to last.

7. Life Cycle Assessment

Today, Life Cycle Assessment (LCA, also known as Life Cycle Analysis) is one
of the most widely used environmental management techniques. Using it is most
expedient for the investigation of services, products and technologies that are capable
of replacing one another. Through the analysis, we quantify and estimate the
environmental impacts (including energy costs, resoutrce requirements) that a product
generates over its entire life cycle (production, distribution, utilization and disposal).3*

According to ISO 14040 standard, Life Cycle Assessment can be defined as
follows: ”LCA is a technique for assessing the environmental aspects and potential
impacts associated with a product, by (a) compiling an inventory of relevant inputs and
outputs of a product system; (b) evaluating the potential environmental impacts
associated with those inputs and outputs; (c) interpreting the results of the inventory
analysis and impact assessment phases in relation to the objectives of the study.”

33 Aalto et al. 2017.
34 Bodnar 2017.
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The life-cycle approach is the result of responsible corporate behavior.
In constantly changing market, no company can achieve long-term success without
environmental management. There are many environmental management tools and
methods to enhance the efficiency of handling environmental issues. Choosing the
appropriate method is a difficult task, and is influenced by several factors, such as
environmental policies and regulations. Environmental policy is a commitment to
minimize the adverse environmental effects of setvice, production, and technology
activities and emissions. To achieve this, opportunities to use environmentally friendly
products and cleaner production technologies throughout the entire life cycle of
production and waste management should be brought to the fore. In the classical sense,
we can only call a product or technology environmentally friendly if the product itself
as well as the waste generated during its production and consumption pose neither
direct nor indirect adverse environmental impacts. In this sense, the ecological balance
of a given product from “cradle to grave” is positive, but at least neutral to the
environment. In practice, a waste-free process of production and consumption is
inconceivable, therefore the use of a positive indicator in this case implies that there ate
less adverse environmental impacts in relaton with the given products and
technologies. Recognizing the environmentally friendly nature of a product or
technology is no easy task, and in practice there are many contradictions. While the
necessity and usefulness of LCA is beyond dispute, there are often criticisms that the
method is time-consuming, costly, and often incomplete, as data of each life cycle steps
is either deficit or not available. Obtained LCA results are often hard or impossible to
incorporate into product design, or into the dynamic system of corporate
environmental management. Life Cycle Assessment was originally developed as a
decision support tool that distinguishes products or services from an environmental
point of view. To simplify the overall analysis, it is possible to examine only certain
effects or certain steps of the product life cycle.?s

Life cycle assessment (LCA) is a process of evaluating the environmental
burdens associated with a product, process, service or activity by:2 (1) identifying and
quantifying the energy and materials used and the wastes released to the environment;
(2) assessing the impacts of those energy and material uses and releases to the
environment; (3) and identifying and evaluating opportunities for environmental
improvements. Today these applications include government policy, strategic planning,
marketing, consumer education, process improvement and product design. They are
also used as the basis of eco-labelling and consumer education programs throughout
the world. According to ISO 14040:2006: ”A systematic set of procedures for
compiling and examining the inputs and outputs of materials and energy and the
associated environmental impacts directly attributable to the functioning of a product
or service system throughout its life cycle.” The Life Cycle

Assessment study has four main phases (Figure 5): (1) The goal and scope
definition phase: the scope, including system boundary and level of detail, of an LCA
depends on the subject and the intended use of the study. The depth and the breadth of
LCA can differ considerably depending on the goal of a particular LCA. (2) The
inventory analysis phase (LCI phase): is the second phase of LCA. It is an inventory of

3 Ibid.
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input/output data with regard to the system being studied. It involves the collection of
the data necessary to meet the goals of the defined study. (3) The impact assessment
phase (LCIA phase): is the third phase of the LCA. The purpose of LCIA is to provide
additional information to help assess a product system’s LCI results so as to better
understand their environmental significance. (4) The interpretation phase: Life cycle
interpretation is the final phase of the LCA procedure, in which the results of the L.CI
or an LCIA, or both, are summarized and discussed as a basis for conclusions,
recommendations and decision-making in accordance with the goal and scope

definition.
GOAL AND SCOPE
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Figure 5: The Life Cycle Assessment framework36
8. Environmental emissions from electricity generation

Life Cycle Assessments were performed to determine the environmental
emissions of power plants. The most commonly used CML assessment method was
chosen for the analyzes. The functional unit is the production of 1 kWh of electricity in
a life cycle approach. We examined the values of the seven most representative
environmental impact categories. Table 4 shows the specifics of these impact
categories.

Global Warming Potential GWP kg CO; equivalent
Acidification Potential AP kg SO; equivalent
Eutrophication Potential EP kg Phosphate equivalent
Ozone Layer Depletion Potential oDpP kg R11 equivalent
Abiotic Depletion Potential elements | ADP elements kg Sb equivalent
Abiotic Depletion Potential fossils ADP fossil M]

Human Toxicity Potential HTP kg DCB equivalent

Table 4: The most common environmental impact categories

36 Product Design for the Environment (2020).
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In the following section, the environmental impact categories of Hungary,
Switzerland, Romania, Slovakia, and the EU-28 are compared. First, let us investigate
the global warming potential separately. The figure shows that Romania has the highest
CO; emission per generation of 1 kWh of electricity. According to 2019 data, all three
EU Member States have higher GWPs than the average of the 28 Member States of the
European Union. The carbon footprint from electricity generation of Switzerland is
almost one-third of the EU-28 average.
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Figure 6: Normalized carbon-dioxide emissions of Hungary, Switzerland, Romania,
Slovakia and EU-28

The following Figure 7 shows the normalized environmental impact categories
of different countries. It can be seen that Switzerland has the lowest environmental
impact for producing 1 kWh of electricity. Slovakia performs at exactly the EU-28
average. Hungary is only 1% above this value. Romania is in less favourable position
for most environmental impact categories than the rest of the investigated countries.

e Hungary — e Switzerland Romania

e S|ovakia e— 28

GWP
40%
30%
HTP AP
ADP elements EP

oDP

Figure 7: Normalized environmental impact factors of Hungary, Switzerland, Romania,
Slovakia and EU-28
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The following figure 8. illustrates the depleting abiotic fossil sources.
This category shows how much fossil fuels are depleted for each unit of electricity
produced; hence it shows a normalized depletion of abiotic fossil fuels. It can be
observed that in all countries but Switzerland, and in the EU28, the yield of electricity
production is negative. This means that we use more fossil energy than we can produce
from it. In Switzerland, because of the high share of renewable energy sources, the
depletion of fossil fuels is slower.
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Figure 8: Normalized depletion of abiotic fossil fuels

Finally, let us investigate how Hungary's environmental emissions would
progress by 2030 if the planned power plant constructions were finished, and the
existing power plants were recommissioned. From renewable energy sources, we can
mainly count on the significant construction of solar power plants. The figure 9. shows
that the carbon footprint of electricity production will be reduced by more than 23%.
Although depletion of fossil fuels will remain negative, it is still expected to improve by

around 10%.

GWP

HU2019 HU2030

Figure 9: Normalized carbon footprint of electricity production in Hungary in 2019 and
its anticipated value in 2030
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9. Classification of environmental emissions of power plants

Power plants can be classified into two groups based on their environmental
impact and emissions. One class is represented by power plants that facilitate fuel-to-
energy conversion. These power plants involve direct emissions. The other class
consists of power plants that facilitate energy-to-energy conversion to generate electric
power, hence they connote indirect environmental emissions. Power plants with direct
environmental emissions usually extract energy from a fuel through burning it. Such
power plants run on fossil fuels (coal, petroleum or natural gas), municipal solid waste,
refuse-derived fuels, biomass, biofuels etc. Power plants with indirect environmental
emissions consist of power plants that run on traditional renewable energy sources
(d est hydro-, solar-, wind energy) or nuclear energy. Biomass power plants are
different from the rest of the power plants with direct environmental emissions. Since
biomass is considered a renewable energy source, and it produce the same amount of
carbon-dioxide when burnt as it absorbs during its lifetime, biomass power plants can
be considered carbon neutral. However, a net zero carbon footprint can only be
achieved by growing at least as much biomass as we have used. Although that's not
entirely true either. The production of biofuels has developed significantly in recent
years. In some countries, biofuels must be blended in a certain proportion with
conventional fuels before sale. There are also examples where the alternative renewable
fuels themselves can be purchased at the filling stations. On the other hand, in some
countries, selling and using biofuels is explicitly prohibited and sanctioned.?”

The most well-known biofuel is bioethanol, commonly known as E85, which is a
drop-in biofuel that can replace fossil petrol. Another common gasoline substitute is
biodiesel, which is mainly produced from vegetable oil or animal fat. The potential of
wood gas as an alternative fuel was discovered back in 1901. During the oil shortage of
World War II, it was used as a fuel for vehicles and machinery by the military as well as
by civilian and agricultural sectors. In the early 1940s, more than one million vehicles
operating on wood gas were in service worldwide. By now, this fuel has gotten almost
completely forgotten. Finally, biogas should be mentioned as a biofuel capable of
replacing natural gas based autogas. The most important prerequisite for energy
recovery is that the waste discharged must contain a higher proportion of combustible
components than non-combustible components.38

The non-combustible components remain in the solid phase as slag and ash,
which need further treatments. Post-treatment can include landfill or vitrification
(slag smelting) where metals can be recovered, and the remaining inorganic
components can be transitioned into glass. A further condition is that the energy
recovety should be realized in practice, meaning that the system's energy balance should
be positive. Another important aspect is that the energetic utilization of the waste must
provide more energy than it needs for processing it.

37 Bodnar 2017.
38 Ibid.
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Since construction, operation and end-of-life decommissioning of power plants
also require a significant amount of energy and raw materials, carbon neutrality can only
really be achieved if these processes are also considered when calculating the carbon
footprint. This can mean that to achieve net zero carbon footprint, we need to grow up
to 1.5 times more biomass than the power plant uses. Therefore, if we would like to
maintain a constant capacity, we would have to grow more and more plants to cover
the consumption of the power plant, or by perpetuating the amount of biomass we
grow, the amount of burnt fuel (and hence the total net capacity of the power plants)
would need to be gradually decreased. Taking these principles into account, the carbon
dioxide emissions of electricity produced by biomass power plants may even be
negative.

EXHAUST: NO, and SO, [mg/kWh]; CO, [g/kWh] |

Hydroelectric dam m NOXx
Wind turbine 0s02
Solar panel (on roof) mCO2

Wood burning p. p.

Nuclear plant

Combined cycle p. p. +—=
—————
Sub-bituminous coal - ]
Black coal + ]
0 200 400 600 800 1000 1200
L J

Figure 10: The exhaust comparison of the main energy sources?

Environmental impacts of construction, operation and decommissioning should
be considered in case of other power plant types as well. Consequently, every power
plant burdens the environment with indirect emissions. Direct and indirect emissions
together result in the combined environmental impact of a power plant. In case of
fossil fuel power plants, most of the emissions are typically direct (up to 90-95% of
total emissions). The inverse is true for biomass power plants, where indirect emissions
are dominant. Solar-, wind-, and hydropower power plants only have indirect
emissions. The calculation of indirect emissions is based on the design lifetime of a
power plant. By dividing the environmental emissions from power plant construction,
operation and decommissioning by the amount of electricity generated throughout the
design lifetime, we get the value of the specific indirect emissions per unit of electricity
production. Individual power plants can be assigned different and wide-ranging primary
resource requirements. Primary resource requirement is essentially divisible into raw

3 Kérényi 2019.
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material and energy requirements. The latter can also be expressed in terms of material
demand, since the energies used are typically fossil based and thus represent fossil
material requirements, although they are still measured in units of energy. As the energy
density of renewable energy sources (water, wind and solar) is negligible compared to
conventional and biomass power plants, their construction requires a high amount raw
material and energy. Their space requirement is also significantly higher. Based on
these, their indirect environmental emissions are also higher than those of conventional
and biomass power plants.

Efficiency deterioration of a power plant from aging should also not be
neglected. This mainly affects solar power plants; since solar cells are semiconductor
devices, their aging — compared to other power plant types — results in more intensive
degradation. Solar power plants are also exposed to environmental effects, such as dust,
bird excrements, and other kinds of surface contaminations, which further decrease
their efficiency. Therefore, in case of solar power plants, an additional efficiency
reduction factor must also be considered.

W with energy restore

W without energy restore

Figure 11: Energy payback time diagram*
10. Energy recovery from municipal solid waste

The way in which waste is treated is a subject of controversy all around the
wortld. The waste hierarchy is designed to dampen these contradictions, stating that
prevention and minimization are the most appropriate attitude. Beyond technical
conditions, reusing and recycling also require a good social attitude.

40 Ihbid.

103



Istvan Bodnar — David Matusz-Kalasz — David Faragé Journal of Agricultural and
— Arpad Bence Palotas — Zoltan Karoly Siménfalvi Environmental Law
Electricity production and its environmental effects 28/2020

Furthermore, beyond the problem of separating the waste, there are also certain
factors that exacerbate the situation, such as the treatment of food-contaminated waste.
At the higher level of the hierarchy, hence as a less favourable option, there is energy
recovery, which is essentially a fuel replacement. Energy recovery puts a greater burden
on the environment, but it is much easier to prepare the waste and design the
workflows. There are many ways to recover energy from waste; conventional
incineration, pyrolysis, gasification, plasma technology.

Depending on the technology, the waste can replace solid fuels or natural gas,
and can be facilitated in power plants to produce electricity, cogeneration power plants
to produce electricity and useful heat, or in heating plants to produce useful heat for
district heating. Burning the waste releases heat energy and produces solid residues and
flue gas. The main problem and disadvantage of this method is the flue gas emitted,
since it contains hazardous components and greenhouse gases. Ash generated during
the process also poses as a setback. Such by-products can only be released into the
environment after cleaning. For biodegradable waste, fermentation is the preferred
solution where biogas is released. Other methods that involve thermal treatment are
also known. Energy recovery in a finer sense means the production of electricity and
heat in power plants. However, the production of mechanical energy as a work-related
energy type can also be included here, as biofuels are becoming more and more
important. The possible energetic utilization can be carried out by conventional
incineration, cracking pyrolysis or gasification and plasma technology, or flow
incineration (in pieces of equipment). The following sections discuss the most
frequently used thermochemical technologies for Waste to Energy.+!

The most famous thermic treatment processes ate:'* (1) conventional
incineration: full oxidative combustion, (2) pyrolysis: thermic degradation of organic
material in the absence of oxygen, (3) gasification: partial oxidation, (4) plasma
technology: partial oxidation, combination of (plasma-assisted) pyrolysis/ gasification
of the organic fraction and plasma vitrification of the inorganic fraction of waste feed.

These technologies can be combined. The more thermochemical approaches
such as pyrolysis; gasification and plasma technologies have been applied on selected
smaller scale waste streams, and have attempted to control temperatures and pressures
of the process. While the application of pyrolysis at low, mid- and high temperature is
possible mainly for waste, gasification is suitable for all burnable materials.
In connection with plasma technology, the elimination of hazardous waste is done by
oxidation, and in this reduction method the goal is to extract raw material. Plasma
technology is the least-known process. This process is very suitable for the treatment of
organic waste, because at over 5.000 °C even PCBs decompose.*? The emission levels
will be sensitive to the accidental inclusion of waste. The main issue is synthesis gas
cleaning. The main constituents of synthesis gas are hydrogen, carbon monoxide,
methane and carbon dioxide. Gasification plants produce large quantities of carbon
dioxide and, if the synthesis gas is only used for electricity generation, and many times
greater, on a power for power comparison basis, than a conventional power plant. Gas
engine and turbines typically have low tolerance to impurities in the synthesis gas.

41 Bodnar 2014.
42 Ibid.
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With pyrolysis the emission of heavy metals is lower (due to the lack of oxygen), but
one of the disadvantages is that the use of pyro oil is accompanied by significant
emissions. Besides this, pyrolysis produces a large quantity of pyro coke with a high
concentration of heavy metals in the cinders. The new technologies differ from the
traditional incineration processes in a way that chemical energy is recovered from the
waste. The derived chemical products may be used as feedstock for other processes or
as secondary fuel in some cases. The waste is converted into a secondary energy source
(a combustible liquid, gas or solid fuel), while it is utilised in a steam turbine, gas turbine
ot in a gas engine in order to produce heat and/or electricity. The calorific value of the
synthesis gas is below that of the natural gas.*3 The tested technologies and the data of
tests are shown in Table 5.

T Oxidation .
Tested Technology [°C] factor Atmosphere Product | Engine
rrolysis- £as
Pusolvsi 500 =0 pyroly o | engine,
yrolysts 1200 | endothermic ) §as, cOKe steam
and oil .
turbine
flue gas
. _ natural gas (<5%
Conventional 1150 r=15 additional | burnable), | S©A™
incineration exothermic . . turbine
firing, air slag and
ash
=055 synthesis
. . 1200 J . Qas, gas
Gasification partial air .
1600 S slag and engine
oxidation
ash
A =05 . synthesis
. . 1200 - air, Qas, gas
Plasma-gasification partial . .
2000 N steam vitreous engine
oxidation
slag
5000 A=05 steam, Syntahsesm N
Plasma technology partial O3 and CO; 825 s
5000 S vitreous engine
oxidation blend
slag
. _ flue gas
Natural- and' Biogas 650 A= 0,99. air (<3% CH, gas
in cogeneration exothermic engine
content)
flue gas
0
Coal-fired power A =099 . (5% steam
500 . air burnable), .
plant exothermic turbine
slag and
ash

Table 5: The technologies and the data of the tested

43 Ibid.
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Regarding thermic treatment of organic industrial waste, we have analysed eleven
technologies. The reference quantity was natural gas cogeneration by gas engine.
I pointed out Global Warming Potential (GWP) from the environmental categories,
because my main goal is to find carbon-dioxide saving technologies. Among these
technologies carbon-dioxide is the most significant from all the gases causing
greenhouse effect. The functional unit chosen, that is, the base for the treatment
comparison, is one kWh of electricity generated. All emissions, materials and energy
consumption are referred to in this functional unit (Table 6).44

System boundary Applied methods and functional unit

From the waste charging until the | Applied methods:
burning of the generated synthetic gas | CML 2001 (November, 2010.)
in a gas engine. Normal, steady | Functional unit:

operating condition. 1 kWh electricity (CHP)

Operating Condition and exploitage of the power plant

Operating Condition: Exploitage:

Normal, steady-state condition 75,34 % power exploitage per year
Environmental category Measure

Global Warming Potential (GWP) kg CO;- equivalent

Environmental category definition

GWP is a relative measure of how much heat a greenhouse gas (for example: CO»,
CH,4, N20O and FCKW) traps in the atmosphere. It compares the amount of heat
trapped by a certain mass of the gas in question to the amount of heat trapped by a
similar mass of carbon- dioxide. A GWP is calculated over a specific time interval,
commonly 20, 100 or 500 years.

Table 6: System boundary, and the main parameters of the analysis

According to the results we can say that the most significant figures were
achieved by the plasma technologies (Figure 6). These figures are lower than those of
the natural gas in cogeneration and the Hungarian average. The most unfavourable rate
is observed by the pyrolysis (500 °C). This figure is higher than the one of Hungary’s
coal-fired power plant in some temperature. This power plant emitted 1.22 kg CO; per
kWhe, which they want to reduce to 0.9 kg by 2016. The higher temperature pyrolysis
(1200 °C) is better than the gasification, and the plasma-gasification at some
temperatures. The increase of the temperature has reduced the carbon dioxide emission
per kWh electricity, because of the higher calorific rate of the synthesis gas. The rates of
the conventional incineration are situated between the lower temperature gasification
(1200 °C) and the plasma-gasification (1200 °C).

44 Ihbid.
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Figure 12: Carbon-dioxide equivalent per kWh electricity emission of the tested

11. Conclusions

technologies

Overall, it can be said that the domestic electricity industry is facing a significant
transformation. We are at the beginning of a very long process. Predictably, much
remains to be done to make domestic electricity generation environmentally friendly
and sustainable. We believe that in addition to the domestic conditions, the further
expansion of the use of solar energy and biomass can be considered an achievable goal.
With regard to solar energy, it is gratifying that a number of investments have been
announced, which will allow us to expect a further steep increase in current capacity.
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Villamosenergiatermelés és kornyezeti hatasai

1. A magyar villamosenergia-rendszer felépitése és a fogyasztok ellatasa

A villamosenergia rendszer feladata, hogy folyamatosan kielégitse a fogyasztoi
igényeket. Ennek megolddsa nem egyszerti feladat. A villamos energia egy olyan aru,
ami jelentGs mértékben nem, vagy csak igen nehezen tarolhatd, emellett mindig a
megkivant mennyiségben kell rendelkezésre allnia. Azonban pillanatnyi kiesések,
ingadozasok el6fordulhatnak a rendszerben. Ennek oka, hogy minden percben annyi
energiat kellene termelni amennyire sziikség van. Azonban a fogyasztokat nem lehet
kotlatozni, vagy megszabni szamukra az energiafogyasztas alakuldsat. A fogyasztoi
szokasok valtozasat elemezve, j6 kozelitéssel lehet elGrejelzéseket alkalmazni a
folyamatos energiaellatas érdekében.!

Egy érdekes tény, hogy legnagyobb villamosenergia fogyaszto, az azt megtermel6
villamosenergia-ipar. Az erémivekben szamos nagy teljesitmény( szivattyu és ventilator
mikdédik. Tovabba, szamtalan kisebb energiaigényl fogaszté (pl. vilagitds, muszerek)
mikodtetését is fedezni kell. Az er6mivek oOnfogyasztisa igen eltéré lehet.
A megtermelt villamos energiabdl levonva az erémivi 6nfogyasztast kapjuk a nettd
villamosenergia-termelést, amelyet az er6muvi rendszer a lakossagi és ipari fogyasztok
rendelkezésére tud bocsatani.
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A hazai villamosenergia rendszer Onfogyasztasa a 80-as és 90-es években
8-9% koril mozgott, napjainkban az az érték kisebb, 6-7% koézotti. Az dnfogyasztason
tal a nagyméretd villamos hal6zatbdél adéddan halézati veszteséggel is kell szamolni, ami
kozel 10%-kal néveli meg a nettd villamosenergia igényt.2

Az el6z6ekbdl kiolvashatd, hogy a nettdé fogyasztas és a haldzati veszteség
egylittesen adja a brutté fogyasztast. Tovabba az 6sszes hazai fogyasztist a bruttd
fogyasztas és az erémilvi rendszer Onfogyasztisnak Osszege adja meg. Az elmult
években, évtizedekben a hazai energiatermelés nem volt képes fedezni az sszes hazai
igényt. A hidnyt azért nem érzékeltiik, mivel a killonb6z6 orszagok villamos halézata
Ossze van kapcsolva, igy a hazai fogyasztas kielégitésben kiilfoldi termelk is részt
vesznek. Magyarorszag a villamosenergia-ipar vonatkozasiban tranzitorszagnak
minésil. Elésorban északi szomszédjainktol vesszik az aramot és adjuk tovabb délre a
balkani orszagoknak. Minden évben t6bb villamos energiat vesziink, mint amit tovabb
adunk, ezéltal az dgynevezett importszaldonk pozitiv. Ez a fennmaradd mennyiség az,
ami fedezi a hazai villamosenergia-hianyt.> Az 1. abra a magyar villamosenergiamérleget
szemléltetl.

BRUTTO MEGTERMELT

IMPORT
ENERGIA NETTO
MEGTERMELT

ONFOGYASZTAS

BRUTTO FELHASZNALAS

HALOZATI VESZTESEG

1. abra: A magyar villamosenergia-mérleg
2. Az er6miivek szerepe a magyar villamosenergia-rendszerben

Az villamosenergia-rendszerben mdkod6 erémiveket tobbféleképpen is
osztalyozhatjuk:

Elsé korben, csoportokba sorolhatjuk az erémiveket a kooperalé és nem
kooperalé muikodésik szerint. A kooperalé erémivek az orszagos haldzattal
6sszhangban dolgoznak. A nem kooperalé erémuvek szigetizemben dolgoznak, és
kizarélag egy fogyasztot, vagy egy fogyasztoi csoportot latnak el villamos energiaval.

2 Uo.
3 Uo.
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Egy misik csoportositasi lehetéség, ha az lzemi és a kozcéla erémuveket
kilonboztetjik meg egymastdl. Az lzemi erémivek valamely tzem, egy kisebb
fogyasztoi csoport igényeinek kielégitése végzik. Kizardlag az tzemi menetrend igényi
szerint termelnek. Azonban adhatnak el energiat a kézcéla halézat részére, amennyiben
tobblet keletkezik, amit az Uzem nem hasznal el. A kozcéla erdmiveknek nincs célzott
fogyasztoi csoportja, feladatuk a rendszer Osszes fogyasztoi igényének kielégitése,
kifejezetten a kozcéld halézatra termelnek.

A kozcélu erémiveket csoportosithatjuk a megtermelt energia forrasa szerint.
Az elmult években a megtermelt energia fele a nuklearis eredetd, t6bb mint harmada
fosszilis és nagyjabol 5%-a biomassza tizel6anyagbdl szarmazott. A fennmaradé rész
egyéb forrasok, és megujuld energiak fedezték. A koézcéli er6miveknek a
tertheléselosztasban betSltott szerepe szerint beszélhetiink alap-, menetrendtarté és
csucserémuvekrdl.

Megbizhat6 villamosenergia-ellatas nincs alaperémivek nélkil. Ezen erémivek
kihasznalasi id6tartama igen magas (t6bb, mint 5500 6ra), tovabba folyamatosan allandé
teljesitményen tzemelnek. Az ilyen erémivek felfutdsi és leallitasi ideje hosszd, nem
rugalmas rendszerek, ezért indokolt az dlland6 tzem. Mivel a megtermelt energia
jelentSs részét ezek az erémivek fedezik, a biztos tizem érdekében lényeges, hogy ujak,
korszertiek legyenek és j6 hatasfokkal mikdédjenek. Tovabba olcsé  tiizelGanyaggal
tzemeljenek, a megfizethets, olcsé energiaarak érdekében. Magyarorszagon ilyen
alaperém a Paksi Atomerémd.

Azonban az alaperémivek folyamatos allandé mikodésével ellentétben
a villamosenergia-igény folyamatos valtakozast mutat. A menetrendtarté-erémivek
feladata az igények ingadozasainak kévetése. A termelésiiket viszonylag rugalmasan és
tag hatirok kozott képesek valtoztatni. Altaldban a régebbi alaperémivek valnak
fokozatosan menetrendtartéva (pl. ilyen most a Gényli Erému és ilyen volt a Tiszai és
a Dunamenti Er6mu).

A csucserémivek csak a villamos csucsfogyasztis idGszakaban tzemelnek.
Csucskihasznalasi 6raszimuk kevesebb mint 2000 6ra/év. Erre a célra csak alacsony
kivitelezési koltségl erémiveket célszerd épiteni, melyeknél driga tlizelGanyag és
alacsony hatasfok is megengedhetd, ilyenek példaul a gazturbinas erémtvek. Ezen feltl
ugynevezett tartalék erémivek is szolgalatba allhatnak, kizardlag csak jelentGs mértékd
fogyasztoi tobbletigény esetén kell elindulniuk. A tartalék erémivek legfeljebb évi
100-200 6rat tizemelnek.*

A megujul6 energiaforrasok nagyobb mértékd hasznositasa az utébbi idében
egyre nagyobb hangsulyt kap a vilag és az EU orszagainak energia stratégiajaban. Ennek
oka minden orszag esetében kozel azonosnak mondhaté: Az energia-, valamint az ezzel
egyutt jaré fosszilis energiahordozé igények folyamatos ndvekedése, a készletek
fokozatos cs6kkenése eredményeképpen az energiairak az elmilt években drasztikusan
emelkedtek (leszamitva a gazdasagi vilagvalsig hatdsara bekévetkezd  kereslet
visszaesést, és az ezzel egyltt jaré arcsOkkenést), amely tendencia a jévében is
folytatodni latszik. Ennek hatdsa — az energiakoltségek kovetkeztében az orszagbdl
folyamatosan kidramlé téke miatt — nemzetgazdasagi szempontbdl rendkivil

4+ Uo.
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kedvezotleniil érinti azon orszagokat, melyek fosszilis sziikségleteiket nagyrészt
importforrasbol kénytelenek kielégiteni.>

A fosszilis tartalékok fokozatos csdkkenésének hatisira a maradék készletek a
vilag néhany pontjan Gsszpontosulnak (t6bbnyire a Koézel-Keleten, valamint a volt
Szovjet tagallamok terliletén), drasztikusan csOkkentve ezzel a  készletek
beszerezhetGségének diverzifikaltsagat. Ez politikailag meglehetGsen kiszolgaltatotta
teszi a sajat  készletekkel nem rendelkezé orszagokat, csékkentve azok
energiaellatasinak biztonsagat. E problémakat tetézi az a tény, hogy a fosszilis
energiafelhasznalas révén t6bb milli6 év alatt felhalmozodott, kotétt, a Fold
atmoszférajat karosan befolyasolé szennyezGanyagok szabadulnak fel viszonylag
hirtelen gyorsasaggal, olyan folyamatokat beinditva ezzel (ilyen t6bbek k6zott a globalis
felmelegedés és klimavaltozas jelensége), melyek jelent6s aldozatokkal és koltségekkel
jar6 karokat okozhatnak a jovGben. Az energetika és a gazdasag energiahatékonyabba és
’z0ldebbé’ tétele ugyan jelentSs koltségeket igényel jelen generacié részérdl, azonban
azok elmaradasa esetén a koltségek tObbszorosét lesz szitkséges megfizetni a jovoben.

A fosszilis energiafelhasznalas kedvezétlen hatisai Magyarorszagot kiemelten
érintik, hiszen Magyarorszag primerenergia forras igényének mintegy kétharmadat,
villamosenergia igényének pedig egyharmadat import forrasokbdl kénytelen kielégiteni.
A helyzetet tovabb rontja, hogy hazank primerenergia felhasznalasinak 40%-at a
toldgazfelhasznalas teszi ki, mely f6ldgaz nagy része egyetlen forrasbdl, az Ukrajnan
keresztil hazankba érkez6 gazvezetéken keresztil szerezhet6 be. Az orszag
energiafelhasznalasa ugyan csak kis mértékben ndvekszik, viszont a fokozatosan
csokkend hazai primerenergia kitermelés hatdsara az import energiaforrasok részaranya
folyamatosan né. Magyarorszag energiaintenzitasa joval a fejlett orszagok atlaga alatt
van, ami azt jelzi, hogy az orszdg gazdasagi teljesitGképességéhez képest az
energiafelhasznalas talzott mértékd.”

3. Az EU-s célkitiizések

Az el6z6ekben felsorolt kedvezStlen hatisok elkerulése érdekében, az utdbbi
években, az Eurépai Unié egyre ambicidzusabb célkitlizéseket vallal az
energiahatékonysag  ndvelés és  megljulé  energia  felhasznalds  tertiletén.
A kovetkez6kben a Magyarorszag szamara kotelezS érvényl elbirasokat, célértékeket
tekintjiik 4t a megajulé energia felhasznalas tertiletén. Az Eurépai Patlament és Tanacs
2009/28/EK, a megujulé energiaforrisbdl elSallitott energia timogatasirdl szold
iranyelve 20%-o0s megujulé energia részaranyt ir el az eurdpai tagallamok részére a
bruttd energiafogyasztasban 2020-ig. Magyarorszag 13%-os megujuld energia részarany
elérését vallalta. A Direktiva elbirja tovabba, hogy minden Tagallamnak biztositania kell,
hogy a megujulé forrasokbdl eléallitott energia részaranya, a kozlekedési célra
felhasznalt végsé fogyasztason belil legalabb 10%-ra ndvekedjen. Ennek érdekében
2020. januar 1-t6l novelték az izemanyagokban a biokomponens részaranyat.

5 Bodnar 2017.
6 Uo.
7 Uo.
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(percentage, %)

Megnevezés 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
A brutt6 végsé

villamosenergia- 70 | 71 6,4 6,1 | 6,6 | 73 7,3 7,3 7,5 8,3
fogyasztason beliil

Ftési és hiitési céla 17,0 181 | 20,0 | 233 | 23,7 | 21,3 | 21,3 | 21,0 | 19,9 | 18,1
Kozlekedés 58 | 6,1 6,1 59 | 62| 69 7,1 7,6 7,6 7,7
A brutt6 végsé

energiafogyasztason 11,7 | 12,7 | 14,0 | 15,5 | 16,2 | 14,6 | 145 | 143 | 13,5 | 12,5
beliil

1. tablazat: Megujulé energiaforrasok felhasznalasanak részaranya a brutté végsé
energia fogyasztason beliil®

(terajoule, TJ)

Tetmelés 2014 2015 2016 2017 | 2018
Kommunalis hulladék megujulo 1845 2756 2766 1930 |1626
Szilard biomassza 98928 | 105221 |100570 |98952 |89 262
Biogaz 3323 3335 3708 4141 |3850
Bioiizemanyagok 12823 [16030 |[17187 |17 629 |18 699
Napenergia 647 956 1346 1749 12759
Geotermikus energia 3800 4426 5026 5590 |5 866
Viz 1084 842 932 792 799
Szél 2365 2495 2462 2729 2185

2. tablazat: Els6dleges megujulé energiahordozdk termelése®
4. Eré6miivi teljesitmények napjainkban

Amennyiben tanulmanyozzuk Magyarorszag er6muvi teljesitményadatait, akkor
megfigyelhetS, hogy az utdbbi évtizedben a beépitett teljesitéképesség 10.000 MW-rol
8.500 MW-ra csokkent. Ez a jelenség az eloregedett erémivek leallitisanak és dj
er6mivi blokkok épitésének hidnyaval magyarazhaté. Ebbe a teljesitményadatba olyan
er6mivek termelési kapacitasa is bele lett szamolva, amelyek a valésagban nem igazan
tizemelnek, erre példa a Dunamenti Erémd, a Debreceni és a Nyiregyhdzi Kombinalt
Ciklusd Erémivek, valamint a Tiszai II. Eréma. Ezek alapjan a gyakorlatban
rendelkezésre allé teljesitmény 2015-ben mind&sszesen csak 6.566 MW volt, amely
megegyezik a beépitett teljesitményiikkel, magaba foglalva az alap, a menetrendtarté és
a csucser6muveket egyarant.!0

8 Magyar Energetikai és K6zmi-szolgaltatasi Hivatal (2020).
 Uo.
10 Bodnar 2017.
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Mindez azt jelenti, hogy a 2012-ben jelen 1évé mintegy 1.200 MW
tartalékteljesitmény csaknem teljesen eltint. Mivel a villamosenergia-rendszer
biztonsagos tizemviteléhez a beépitett teljesitmény 5%-at kell tartalék teljesitményként
rendelkezésre bocsatani, ezért jelenleg Magyarorszagon ezt csak az import segitségével
lehet biztositani. A mai villamosenergia-fogyasztasi szokasokat figyelembe véve, a napi
csucsfogyasztis gyakran meghaladjak a 6.500 MW teljesitményigényt, igy az import
energia igénybevétele nélkll hazank villamosenergia-ellitasa nem megoldott.!!

Magyarorszagnak 17 nagyer6mive van, amelyek brutté beépitett teljesitménye
6.916 MW, de ez a teljesitmény nem hasznalhaté ki teljes mértékben az erémuvek
onfogyasztasa, valamint az allandé hiany miatt. Allandé hidnyt azok az erémivek
idéznek el6, amelyek ugyan tzemképesek, ennek ellenére mégsem tzemeltetjik Sket.
Az allandé hiany mértéke 1.222 MW, igy a rendelkezésre all6 nagyerémivi teljesitmény
5.964 MW, ehhez jon hozza a kiserémuvek netté 1.524 MW teljesitménye. 12

5. Er6miivi teljesitmények a jév6ben

A névekvé tendencia miatt a brutté hazai csucsterhelés 2030-ra elérheti a 7.500
MW-ot. A jovébeni erémiimixnek ezeket az igényeket kell kielégitenie. Nézzitk meg,
hogyan fog valtozni az erémivi kapacitas a kézeljévében.

Paks jelenlegi blokkjai most atlagosan 35 év koriiliek, 2032-ben el kell kezdeni
azok leallitasat. Az 1950-es és ’60-as években létesitett erémivek tSbbségét mar
bezartak és szanaltak az utdbbi évtizedben. A hasonlé kord erémuivek kozil a Matra
6regebb blokkjai, Oroszlany és Bakony erémivei szintén a tervezett élettartamuk végén
jarnak. El6bb-utébb a gyorsinditasu tartalék erémuveket (Lorinci, Litér, Sajoszoged) is
le kell majd cserélni. Igy a jelenlegi nagyerémiivi kapacitis 2025-re kérilbelil 5.300
MW-ra csokken, amely nem haszndlhaté ki 100%-ban, mikdzben a fogyasztas
folyamatosan bévil és a napi csucsterhelés ekkora mar meghaladhatja a 7.000 MW-ot,
amely igy csak igen jelentés import igénybevételével fedezheto.

Kézéptavon mar a most inditott erémiépitési-projektek végbe mennek.
Az oregedé erémivek leallitaisa tovabbra is folytatodik. A legnagyobb blokk
teljesitménye Paks 2 megépitésével 1.200 MW-ra névekszik, igy szikséges a perces
tartalék kapacitisainak noévelése is 800 MW-tal. A megujulé-kapacitds  jelentSs
névekedése miatt szitkséges valamilyen energiatarolasi megoldas is (a valtoz6 hiany
kompenzalasara). A megajulék technolégidgja mar annyira olcsé lesz, hogy
tamogatasokra nem lesz szitkség.!3

Ha a megujuldk fajlagos beruhazasi koltségét nézzik, akkor az lathatd, hogy a
biomassza erémivek koltségei nem valtoznak, viszont a napelemes rendszeri- és a
széler6muvek beruhazasi koltsége jelentGsen csokkentek és tovabb fognak csokkenni.
Hagyomanyos erémivek kozil jelenleg is és a jovSben is a nyilt ciklust gazturbinds
er6mivek beruhazasi koéltsége a legalacsonyabb. A lignit- és feketeszén tlizelést
er6mivek nagyon driagik lesznek a jovében is. A gaztiizelésiekkel viszont az a
probléma, hogy az izemeltetési koltségiik nagyban flige a gaz  aratdl,

11 Uo.
12 Uo.
13 Uo.
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ez Magyarorszagon manapsag is komoly gondot jelent. A haztartdsi méretd
naperémivek (beépitett csucsteljesitménytik kisebb, mint 50 kW) Osszesitett
teljesitménye Magyarorszagon exponencialis ndvekedést mutat. A legnagyobb ttemben
a napelemes erémuvek épitése fejl6dott.

A hazai villamosenergia-termelésben a megujuld energiak részaranya 2016-ban
elérte 14,19%-ot, ami meghaladja a 2020-ra megszabott 13%-os célértéket. A megujuldk
egymas kozti megoszlasa a kévetkezd: biomassza tiizelés 47%; szélenergia 22%; biogaz
10%; vizenergia 7%, napenergia 6% és a fennmaradé 8% egyéb. Ebbdl jdl latszik, hogy
a tlzelésen alapulé biomassza képezi a megujul6kbol kinyert energia dontd részét.
Vegylik sorra a meglévé kapacitast, és a lehetGségeket.!4

A vizenergia tekintetében a f6ldrajzi és tarsadalmi kotrlatok miatt Magyarorszag
varhatéan nem lesz jelentSs Jelenlegi legnagyobb teljesitményd vizerémivink a
kiskérei, ami 28 MW, ami az orszagos Osszteljesitmény fele. Szamottevd
kapacitasbévitésre a Dunan, a Paksi Atomerémd bévitésével parhuzamosan, valamint
az Bszaki-kozéphegységben tarozés erémiivek formajaban lenne lehetéség.

A szélenergia kiaknazasa 2010 6ta stagnal. Jelenleg 37 széler6md, tobb mint
170 toronnyal mikédik az orszagban. A jelenlegi szabalyozas megneheziti ujabb farmok
létrehozasat. Ezt tovabb neheziti, hogy a szakszerd karbantartasanak elmulasztisa miatt,
egyes széler6muvek ideiglenesen leallitasra keriiltek. Amiben komoly lehet6ség rejlik, és
az utdbbi években jelentés fejlédést mutatott az a fotovoltaikus erémivek
csucsteljesitményének névekedése. 2010-ben csupan 2 MW, 2014-ben 77 MW,
2018-ban mar 640 MW 2019-ben pedig 960 MW volt az Osszkapacitias. Az egyre
gyorsulé névekedés a haztartasi kiserémutveknek és a nagyteljesitményd napelem-
farmoknak egyarant készénhetS. Jelenlegi legnagyobb naperémé a paksi, 20,6 MW
teljesitménnyel. Az utdbbi években jelentds teljesitményl naperémi-park létesiilt még
Buikkabranyban, Fels6zsolcan, Szazhalombattan és Visontan, valamint szamos erémd
van épulében. !5 16, 17
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2. abra: A magyarorszagi napelemes erémiipark cstcsteljesitményének alakulasa az
elmult évtizedben

14 Bodnar 2019.

15 Gy6ri 2015.

16 Ziboracs et al. 2017.
17 Kulcsar 2018.

115



Bodnar Istvan — Matusz-Kalasz David — Faragé David Agrar- és Kornyezetjog
— Palotas Arpad Bence — Siménfalvi Zoltan Karoly 2020. 28. szam
Villamosenergiatermelés és kérnyezeti hatasai

Hazankban egyetlen geotermikus erdmd talalhaté 3 MW beépitett kapacitassal.
2017-ben létesiilt Turan. A tovabbi bdvitésre, tjabb erémivek létesitésre jelentds
potencial 4all rendelkezésre, azonban a létesités meglehetGsen korilményes és
kockazatos, Tovabb rontja a geotermikus energia megitélését az alacsony
vizhémérséklet, ami miatt csak rossz, 6-10% hatasfokd ORC (Organic Rankine Cycle)
rendszerd erémivek létesitésére van lehet6ség. Gotermikus erémivek esetében a
kapcsolt tizem sokkal kifizet6débb, vagyis tarhGszolgaltatast is végeznie kell a
villamosenergia-termelés mellett, mint ahogy teszi azt a turai eréma.!8

Jelenleg Magyarorszag a biomassza potencidljanak mintegy 15%-at hasznositja.
Amennyiben a teljes potencialt biomassza tlizelési er6miben hasznositanank, akkor
mintegy 2.800 MW &sszteljesitményd 4j erémivet létesithetnénk. Természetesen a nap-
és a széler6milvek tovabbi bévitésében is gondolkodnunk kell, mindemellett nem
felejthetjiik ki a telepiilési szilard hulladékok és az abbdl késziilé masod-tlizel6-anyagok
er6émivi hasznositasat sem.!%20

A 3. abra szemlélteti Magyarorszdag 2030-ra varhat6 erémivi teljesitmény
Osszetételét. Ha csak Paks 2 épiilne meg, akkor kézéptavon egy erémiives orszagga
valnank és egyik erémuiviink sem magyar tlizel6anyaggal mtikédne.2! 22, 23
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3. abra: Beépitett ermiivi teljesitmények Magyarorszagon, prognézis 2030-ra?*

18 Haffner 2017.

19 Bodnar 2017.

20 Haffner 2018.

21 Bodnar 2017.

22 Aalto et al. 2017.
23 Stébl 2015.

24 Uo.
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A Matrai Erém@ hatasfoka jelenleg 29%, de ujonnan Uzembe helyezett
ligniterémuvek hatdsfoka mar a 43% hatasfokot is elérhetné. Mindezek miatt sziikséges
¢és indokolt erémi épitése a Matraban is. A nagy kérdés, hogy két darab 500 MW-os
blokkot ki fog megépiteni? A legnagyobb probléma az, hogy 5.400 MW-nyi
alaperémiviink lesz (atom és szén), amelynek a szabalyozasa rugalmatlan.25. 26,27

A 4. abra szemléltett a 2030-ra varhaté kilénb6z6 energiaforrasi erémivek
egymashoz viszonyitott aranyat. Megfigyelhet§, hogy 2020-hoz képest mar nem a
féldgaz, hanem az atomenergia fog dominalni a maga 40%-os részesedésével.
A foldgaztol vald fiiggdsége jelentSsen csékkenni fog Magyarorszagnak, mivel a f6ldgaz
tizemd erémivek Gsszteljesitménye 900 MW-tal csékkeni fog.28

Megujulo
21,82%
’ Atom
40,00%
Olaj
10,91%

Foldgaz ‘ Szén
18,18% 9,09%

4. abra: Beépitett er6miivi teljesitmények aranya Magyarorszagon, prognozis 2030-ra’

Magyarorszag erdmimixe kialakithaté lenne gy 2030-ra, hogy ne legyen szlikség
importra. A valtozé hiany csékken 2020-hoz képest, mert feltételezzik, hogy addigra
mar lesz valamilyen energiatarolé a villamosenergia-rendszerben. Ha egy atlagos napi
bruttd termelést kiszamolunk 2030-ban, akkor kériilbelil 5.600 MW jon ki. Ekkorra a
jelenlegi paksi blokkok mellett Paks 2 is tizemelni fog két 1.200 MW-os blokkal.
A megijuldk és egy szitkséges lignittiizelésd er6md mellett a gaztiizeléslieknek még
kevesebbet kell majd mennitik, mint manapsag. Hajnali 6rakban még az is el6fordulhat,
hogy Paks 2 blokkjait vissza kell terhelni, ami egy alaperéminél nem gazdasigos.
Megoldhat6 dgy is a probléma, ha exportilunk, persze ez csak akkor lehetséges,
ha szomszédos orszagokban van, aki meg is veszi.30. 31,32

25 Bodnar 2017.

26 Haffner 2018.

27 Aalto et al. 2017.
28 Bodnar 2017.

29 Uo.

30 Uo.

31 Haffner 2018.

32 Aalto et al. 2017.
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Osszességében elmondhaté, hogy a jévében sziikség lesz Gj erémiivek épitésére,
a jelenleg még UzemelS, de folyamatosan eléregedé és ledllitandé alap és
menetrendtarté erémivek, valamint a gyors kiegyensilyozé képességgel rendelkezé
csicserémuvek potlasira. Az atomenergia mellett a lignit- és a biomassza tlzelést
er6mivek, valamint a folyamatosan csékkend bekeriilési koltségl nap- és széler6mivek
létesitésével névelhetjik Magyarorszag villamosenergia-rendszerének biztonsagat.

6. Napelemes és biomassza er6miivek Magyarorszagon

Magyarorszagon a megijuld energiaforrasok kozil a biomassza a meghatirozo.
Az utébbi években viszont rohamosan tetjedtek a napelemes erémivek, amelyek
telepitése a kozeljovében is mérvadd lesz. Magyarorszagon 2019-ben a napelemes
erémivek beépitett csucsteljesitménye elérte a 960 MW-ot. Ez pont a Matrai Erémtvel
megegyez$ kapacitds. Ennek ellenére az éves energiatermelése tizedannyi. Ez azért
lehetséges, mert a Matrai Eréma a karbantartasi ledllisokon kiviil folyamatosan a
névleges teljesitményén tud termelni, ezért az éves csucsteljesitmény kihasznaltsagi
tényezbje 90% felett van. Ellenben a napelemes erémivek napi 1-2 éran keresztiil
tudnak a névleges teljesitménytikén tzemelni, mert napi szinten csak ennyi ideig érik
Oket idealis szégben a napfény. Amikor nem siit a Nap, akkor nem tudnak termelni.
Ez napi szinte 12 6ra teljes kiesést jelent. A koztes idészakban pedig Gauss-eloszlas
jelleggel termelnek. Emiatt az éves csucsteljesitmény kihasznaltsagl tényez6jlik atlagosan
10% koril alakul. Dél-Magyarorszagon ez az érték elérheti a 12-14%-ot is, mig Eszak-
Magyarorszagon rendszerint 8-9%. Jelenleg Magyarorszagon tizemelS napelemes
er6mivek aktiv felilete 6 km? helyigényiik a telepités jellege miatt meghaladja
a 15 km2-t. Darabszamuk 4 millié6 kéril mozog. Amennyiben ezeket a napelemeket
egymas utan sorba tennénk, akkor az els6tdl az utolséig tébb, mint 6.200 km-t kellene
sétalnunk.

7. Az életciklus-elemzés

Az életciklus-elemzés (LCA- Life Cycle Assessment) napjainkban, az egyik
legjobban teret hoditd kornyezetmenedzsment rendszereszkoz, amelynek alkalmazasa
elsGsorban az egymast helyettesité szolgaltatasok, termékek és technologidk esetén a
legcélravezetébb. Az LCA kapcsin szamszerdsitést és becslést végziink atrra
vonatkozoéan, hogy egy termék teljes élettartama soran (el6allitasa, annak elosztasan,
elhasznalasan at a bel6le képz6dé hulladék artalmatlanitasaig) milyen kornyezeti
terheléseket okoz, illetve milyen és mennyi természeti erbforrast hasznal fel (beleértve
az energiakiadasokat is)33 Az ISO 14040 szabvany alapjan az életciklus-elemzés a
kovetkezSképpen definialhatd: ,,a termékkel kapcsolatos kérnyezeti tényezdk és
potencialis hatasok értékelésének olyan modszere, amely leltart készit a termékkel
kapcsolatos folyamatok rendszerének bemeneteirdl és kimeneteirdl; kiértékeli az ezekkel
kapcsolatos potencidlis kornyezeti hatasokat; értelmezi a leltari elemzésnek és a
hatasértékelés fazisainak eredményeit a tanulmany céljainak figyelembevételével.”

33 Bodnar 2017.
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Az életciklus szemlélet a felelés vallalt magatartds eredményeként sziiletett meg.
A folyamatosan valtoz piacon egyetlen vallalat sem képes tartésan sikereket elérni, ha
nincs a vallalatnak kérnyezeti menedzsmentje. A kérnyezeti menedzsmentnek rengeteg
eszkéze és modszere létezik, amelyek a hatékonyabb kdrnyezeti problémak kezeléséhez
jarulnak hozza. A megfelel6 moédszerek kivalasztasat szamtalan tényez$ neheziti és
befolyasolhatja, ilyen példaul a kornyezetpolitikai célok és a kornyezetvédelemi
szabalyozas. A kornyezeti politika célja a szolgaltatasi és termelési tevékenységek,
valamint a technolégidk kibocsatdsaibol szarmazé kornyezetet karositd hatisok
minimalizaldasa. Ennek érdekében a termelés teljes életciklusa soran figyelembe kell
venni a koOrnyezetbarat termékek, illetve a tisztdbb termelési technolégidk
alkalmazasanak el6térbe helyezési lehetGségét, tovabba meg kell taldlnunk a legkisebb
kornyezeti kockazatot jelent6 hulladékkezelési modszereket. Klasszikus értelemben
kornyezetbaratnak csak akkor nevezhetiink egy terméket, vagy egy technoldgiat, ha
maga a termék, illetve a gyartasa és fogyasztasa soran keletkez6 hulladékoknak kozvetve
és kozvetlentl nincs kérnyezetterhelé hatasuk. Ebben az értelemben az adott termékre
vonatkoz6 Gkolégiai mérleg a ,,bolcs6tdl a sirig” terjedé szemléletben pozitiv, de
legalabbis semleges a kornyezetre nézve. A gyakorlatban elképzelhetetlen egy olyan
termelési, és fogyasztisi folyamat, ami hulladékmentesnek tekinthetS, ezért maga a
pozitiv jelzé hasznalata ez esetben arra utal, hogy a termékekre és technoldgiakra
vonatkoz6 kedvezStlen kornyezeti hatasok kisebbek. Egy termék vagy egy technologia
kornyezetbarat jellegének felismerése nem egyszerd feladat és a gyakotlatban szamos
ellentmondéssal talalkozhatunk. Igaz, az LCA szikségességét és hasznossagat senki sem
vitatja, ennek ellenére gyakran fogalmazdédnak meg olyan kritikdk, miszerint a médszer
nagyon iddigényes, koltséges és sokszor hianyos is, mivel nem mindig allnak
rendelkezéste megfelel6 adatok az életciklus minden egyes folyamatardl. Az
eredmények értelmezésénél gyakran el6fordul, hogy a rendelkezésre allé életciklus-
elemzési eredmények nehezen, vagy egyaltalan nem illeszthetéek a terméktervezéshez
vagy a vallalati kbrnyezetiranyitas dinamikus rendszerébe.

Az LCA-t eredetileg dontéstamogat6 eszkdznek fejlesztették ki, amely kdrnyezeti
szempontbodl tesz killonbséget termékek, ill. szolgaltatasok kozott. A teljes elemzések
egyszertsitéséhez lehet6ség van a termék életciklusanak csak egyes részeit vizsgalni,
vagy csak bizonyos hatdsokat vizsgalni a termék teljes életciklusat figyelembe véve.3*
Az életciklus-elemzés (LCA) egy termékkel, folyamattal, szolgaltatassal vagy
tevékenységgel kapcsolatos kornyezeti kibocsatasok értékelésének folyamata, amely a
kovetkezé f6bb 1épésekbdl all: (1) a felhasznalt energia és anyagok, valamint a
kornyezetbe kibocsatott hulladékok azonositasa és mennyiségi meghatarozasa; (2) ezen
energia- és anyagfelhasznalasok, valamint a kérnyezetbe torténé kibocsatasok hatasanak
felmérése; (3) valamint a kornyezeti fejlesztések lehetGségeinek meghatarozasa és
értékelése. Manapsag ezek az alkalmazasok magukban foglaljak a kormanyzati politikat,
a stratégiai tervezést, a marketinget, a fogyasztoi oktatast, a folyamatok fejlesztését és a
terméktervezést. Ezeket az 6kocimkék és a fogyasztoi oktatasi programok alapjaul is
hasznaljak az egész vilagon. Az ISO 14040: 2006 szerint: ,,Szisztematikus eljaraskészlet
az anyagok és az energia bemeneteinek és kimeneteinek, valamint a kapcsolodd

34 Uo.
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kornyezeti hatasoknak az sszegydjtésére és vizsgalatara, amelyek kézvetlenil a termék
vagy szolgaltatasi rendszer mikodésének tulajdonithatok az életciklusa soran.”

Az életciklus-felmérés négy 6 szakaszbol all (5. abra): (1) A cél és az alkalmazasi
kér meghatarozasanak fazisa: az LCA hatokore, beleértve a rendszerhatirokat és a
részletesség szintjét, a targyatdl és a tanulminy tervezett felhaszndlasatdl fiigg.
Az LCA mélysége és szélessége jelentGsen eltérhet az adott LCA céljatdl fliggben.
(2) A készlet-elemzési szakasz (LCI fazis): az LCA mésodik fazisa. Ez a bemeneti /
kimeneti adatok leltara a vizsgalt rendszerrel kapcsolatban. Ez magiban foglalja a
meghatarozott  tanulmany  céljainak  eléréséhez  szitkséges adatok — gydjtését.
(3) A hatasvizsgalati szakasz (LCIA fazis): az LCA harmadik fazisa. Az LCIA célja, hogy
kiegészité informaciokat nyujtson a termékrendszer LCl-eredményeinek felméréséhez
annak kérnyezeti jelentéségének jobb megértése érdekében. (4) Ertelmezési szakasz: Az
életciklus-értelmezés az LCA-eljaras utolsé szakasza, amelyben az LCI vagy az LCIA,
vagy mindketté eredményeit Gsszefoglaljak és megvitatjak a kovetkeztetések, ajanlasok
és a dontéshozatal alapjaként, az a cél és a hataly meghatarozasa.
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5. abra: Az LCA szakaszai35

8. Villamosenergiatermelés kérnyezeti kibocsatasai

Az erémivek kornyezeti kibocsatisanak meghatarozasara életciklus-értékelést
végeztink. Az elemzésekhez a leggyakrabban hasznilt CML-értékelési modszert
valasztottuk. A funkcionalis egység 1 kWh villamos energia eléallitisa életciklus-
megkozelités szerint. Megvizsgaltuk a hét legreprezentativabb kornyezeti hataskategéria
értékeit. A 4. tablazat bemutatja ezen hataskategériak sajatossagait.

Globalis felmelegedési potencial GWP kg CO; egyenérték
Savasodasi potencial AP kg SO; egyenértck
Eutrofizaciés potencial EP kg foszfat egyenérték
Ozonréteg-elvékonyodasi potencial oDpP kg R11 egyenértck
Kimeriil6 abiotikus forrasok ADP elements kg 6lom egyenérték
Kimeriil§ abiotikus fosszilis forrasok | ADP fossil M]

Human toxicitasi potencial HTP kg DCB egyenérték

4. tablazat: A legfontosabb kérnyezeti hataskategdriak

3 Product Design for the Environment (2020).
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A kovetkezékben 6sszehasonlitjuk Magyarorszag, Svajc, Romania, Szlovakia és
az BU-28 kornyezeti hataskategoriait. El6szor vizsgaljuk meg kiilon a globalis
felmelegedési potencialt. Az abra azt mutatja, hogy Romaniaban a legnagyobb a szén-
dioxid-kibocsatas 1 kWh villamosenergia el6allitisa soran. A 2019-es adatok szerint
mindharom EU-tagallam magasabb GWP-vel rendelkezik, mint az Eurépai Unio
28 tagallama atlaga. A svajci villamosenergia-termelésbél szarmaz6 karbon-labnyom az
EU-28 atlaganak csaknem egyharmadat teszi ki.
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6. abra: Normalizalt szén-dioxid kibocsatas Magyarorszag, Svajc, Romania, Szlovakia és
az EU28 atlagara nézve

A 7. abra a killénb6z6 orszagok normalizalt kornyezeti hataskategoériait mutatja.
Lathat6, hogy Svéjcnak a legalacsonyabb a kornyezeti hatisa, ha 1 kWh villamos
energiat termel. Szlovakia teljesitménye pontosan az EU-28 é4tlaga. Magyarorszag csak
1%-kal haladja meg ezt az értéket. Romania a legtébb kornyezeti hatiskategoria
szempontjabol kedvezétlenebb helyzetben van, mint a vizsgalt orszagok t6bbi része.

e \/|2ZYArOr'SZAG e Sv3jC Romania

e S| OVakia em— F 28

GWP
60%

0,
HTP o~ AP

ZQ%/
0
ADP elements EP
ODP

7. abra: Normalizalt kornyezeti hatasok Magyarorszag, Svajc, Romania, Szlovakia és az
EU28 atlagaban
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A 8. 4dbra szemlélteti a kimeril abiotikus fosszilis forrasokat. Ez a kategéria azt
mutatja meg, hogy mekkora mennyiségl fosszilis tiizeléanyagot hasznalnak fel az
eléallitott villamosenergia-egységre vonatkoztatva; ennélfogva az abiotikus fosszilis
tizelSanyagok kimertilését mutatja. MegfigyelhetS, hogy Svajc kivételével az Ssszes
orszagban és az EU-28-ban a villamosenergia-termelés hozama negativ. Ez azt jelenti,
hogy t6bb fosszilis energiat hasznalunk, mint amennyi energiat tudunk termelni.
Svajcban a megajulé energiaforrdsok magas aranya miatt a fosszilis tiizeléanyagok
kimertilése lassabb.
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8. abra: Normalizalt abiotikus kimeriil6 fosszilis forrasok

Végil vizsgaljuk meg, hogyan alakulna Magyarorszag kérnyezeti kibocsatisa
2030-ra, ha a tervezett er6md épitése befejezédne, és a meglévs erémivek tovabbra is
tzemben maradnanak. A megajulé energiaforrasok kozul féként a napelemes-
erémivek jelentés épitésére szamithatunk. A 9. abra azt mutatja, hogy a
villamosenergia-termelés karbon-labnyoma t6bb mint 23%-kal csékkenhetne 2030-ra.
Noha a fosszilis tiizel6anyagok kimertlése tovabbra is negativ maradna, ennek ellenére
mégis varhatéan korilbelil 10%-kal javulhatna a 2019-es adatokhoz képest.
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9. abra: Villamosenergiatermelés normalizalt karbon-labnyoma 2019 és 2020 években
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9. Erémiivek kornyezeti kibocsatasainak csoportjai

Az erémiveket a kérnyezeti hatasaik, kibocsatasaik alapjan két csoportra lehet
osztani. Az egyik csoportot azok az erémivek képviselik, amelyekben anyag-energia
atalakulas van. Ezen er6mivek a villamosenergia eléallitasa soran kézvetlen karosanyag
kibocsatassal jarnak. A masik csoportban azok az erémivek talalhatok, amelyek energia-
energia atalakitasi folyamatot valésitanak meg, igy ezek kozvetlenil nem rendelkeznek
kornyezeti kibocsatassal. Az els6 csoportba tartoznak a tiizelés Gtjan energiat termel$
er6mivek, mint példaul a hagyomanyos, nem megdjulé fosszilisenergiaforrast,
vagy a megujulé hulladékot és a biomasszat hasznosité erémutvek. A masodik csoportba
tartoznak a klasszikus értelemben vett megujul6 energiaforrasok, mint a viz, a szél és a
napenergia, de a hagyomanyos atomerémuvek is. Az elsé csoportba tartozé erémivek
koz6tt a biomasszan alapulé kilénbozik a tébbit6l. Mivel a biomassza megajuld
energiaforrds, és az elégetése soran annyi széndioxidot termel, mint amennyit élete
soran megkotott, ezért szén-dioxid semlegesnek tekinthetS. Azonban ez a széndioxid-
semlegesség csak akkor igaz, ha legalabb annyi biomasszat Gjitunk meg, mint amennyit
felhasznaltunk. Igaz, ez sem teljesen igaz.3¢

A biolizemanyagok el&allitisa az utdbbi években jelentSsen fejlédott. Egyes
orszagokban a hagyomanyos lzemanyagokba megadott ardanyban biolizemanyagokat
kell keverni értékesités elStt, de arra is talalunk példat, ahol magukat az alternativ,
megujuld tzemanyagokat kdzvetlenill az lizemanyag kutakon vasarolhatjuk meg. Mas
orszagokban pedig kifejezetten tiltjak és szankciondljak a  biolizemanyagok
forgalmazasat és hajtdéanyagként torténd alkalmazasat.’”

A legismertebb biotizemanyag a bioetanol, kozismertebb nevén az ES85,
ami fosszilis benzin kivaltisara alkalmas. Szin-tén ismert gazolaj-helyettesit6 a biodizel,
ami elsésorban névényi olajokbdl allithaté elS. A fagazban rejlé lehetéséget, mint
alternativ  tizemanyag, mar 1901-ben felfedezték ¢és a II. wvilaghabort idején,
a kéolajhidny id6szakaban elGszeretettel alkalmaztdk a hadseregben, a civil szféraban és
a mezOgazdasagban jarmidvek és gépek tzemanyagaul. Az 1940-es évek elején
vilagszerte tobb mint egy milli6 ilyen jarmd volt forgalomban. Mara szinte teljesen
a feledés homalyaba merilt. Végil pedig a biogazt célszer megemliteni, mint a f6ldgaz
alapu autdgazt helyettesité biolizemanyagot. Az energetikai hasznositas legfontosabb
el6feltétele, hogy a feladott hulladék nagyobb arinyban tartalmazzon éghetd
komponenseket, mint éghetetlencket.

Az éghetetlen komponensek szilard fazisban salakként és hamuként maradnak
vissza, aminek tovabbi kezelésérél gondoskodni kell. Az utdkezelés lehet lerakéban
torténé  elhelyezés, vagy vitrifikdlds (salakolvasztas), amely soran a fémek
visszanyerhet6k, a maradék szervetlen OsszetevSk pedig tivegesithetSk. Tovabbi feltétel,
hogy a gyakorlatban is valésuljon meg az energia visszanyerés, tehat a rendszer
energiamérlege pozitiv értéket képviseljen. Nem elhanyagolhaté szempont, miszerint
csak akkor érdemes az energetikai céli hasznositds, ha a hulladékbdl termelt energia
fajlagos mennyisége nagyobb, mint amennyi az anyagaban torténé hasznositisnal
igényként jelentkezik.

36 Bodnar 2017.
37 Uo.
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Folyami vizerémii (3,1 MW) mNOX

Szélerémii (1500 kW, 5,5 0S02
m/s)

Napelem tetén (5kW) mCO2

Fatlizelést erému

Atomerému

Kombinalt ciklusa eréomu

Barnaszén erému A ]

——

Feketeszén eromi ]

—

0 200 400 600 800 1000 1200 )

10. abra: The exhaust comparison of the main energy sources38

Mivel az erémivek épitése, lzemeltetése és életitja végén a szanaldsa is energiat
és jelentSs nyersanyagot igényel, ezért szén-dioxid semlegesség valdjaban csak akkor
érhetd el, ha a figyelembe vessziik az el6bb felsorolt folyamatok kibocsatasat is. Bz azt
jelenti, hogy akar 1,5-sz6r tobb biomasszat kell djratermelni, mint amennyit az erémd
felhasznal. Tehat egyre vagy egyre tobb biomasszat kell dltetni allandé felhasznalas
mellett, vagy egyre kevesebbet felhasznalni azonos djratermelés mellett. Ezen elvek
figyelembevételével a biomassza erémivekkel termelt villamosenergia széndioxid
kibocsatasa akar negativ el6jelet is felvehet.

Az épités, lzemeltetés és szanalas kornyezeti hatasait a tobbi er6mutipusnal is
figyelembe kell venni. Ez azt jelenti, hogy minden eréminek van egy koézvetett
kornyezeti kibocsatasa is, amihez hozzaadédik a kézvetlen kibocsatas és ezek egytttese
eredményi egy erémi valds kornyezeti hatdsait. A fosszilis erémutveknél jellemzéen a
kozvetlen kibocsatasok a nagyobbak, akir a teljes kibocsatds 90-95%-at is kitehetik.
A megujul6 energiaforrasoknal, mint a biomassza forditott a helyzet. A viz, a szél és a
napenergiat hasznositdé erémiveknél pedig csak kozvetett kibocsatisokkal kell
szamolnunk. A kozvetett kibocsatds szamitdsa az er6ml teljes élettartamara
vonatkoztatva kertil meghatirozasra. Amennyiben a tervezett élettartam alatt termelt
villamosenergia mennyiségével elosztjuk az erémuaépités, iizemeltetés és szanalas sorin
keletkez6  kornyezeti  kibocsatast, akkor megkapjuk a  fajlagos, egységnyi
villamosenergia-termelésre juté kdzvetett kibocsatasok értékét. Az egyes erémivekhez
eltérd és széles skalan mozgd primerigényt lehet rendelni. A primerigény lényegében
kétfelé oszthato, az egyik anyagban, a masik energiaban fejezhets ki. Tehat nyersanyag-
és nyersenergiaigény.

38 Korényi 2019.
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Ez utébbi szintén kifejezhetd anyagigénnyel, hiszen a felhasznalt energiak
jellemz&en fosszilis alapiak, igy fosszilis anyagigényként jelentkezik, bar tovabbra is
energia mértékegységben mérjik. Mivel a megdjuld energiaforrasok (viz, szél és
napenergia) energiasirisége elenyész6 a hagyomanyos és a biomassza alapu
er6mivekhez képest, ezért épitésik nagy nyersanyag ¢és nyersenergia igénnyel
rendelkezik. A helyfoglalasuk is jelentSsen nagyobb. Ezek alapjan a kdzvetett kornyezeti
kibocsatasuk is nagyobb, mint a hagyomanyos és biomassza erémiveknek.

Energiamegtériilési tényezdk kiterjesztett életciklusra
(ew)
romersmii |
iz M (90 VW) e —
Barnaszéntiizelés(i eromii
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Blomassza (gabone) ([ M Energiatarolds nélkill
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11. abra: Energy payback time diagram3’

Szintén nem szabad figyelmen kivil hagyni az erémivek eléregedésébdl
szarmaz6 hatasfokcs6kkenést, amely f6ként a napelemes erémiveket érinti érzékenyen.
Mivel a napelemek félvezetd eszkozok, ezért az eldregedésik intenzivebb
hatasfokromlast eredménye, mint mas erémiveknél. A napelemes erémiveknél egy
toblett hatékonysagcsdkkentds tényezdvel kell szamolnunk. Ez pedig a kornyezeti
adottsagokbdl addédé feliileti szennyez6dések, mint példaul a madariiriilék és a szalld
por, amelyek a napelem feliletén lerakodva, termeléskiesést eredményeznek. Ezen
hatasokat is valamilyen formaban figyelembe kell venni a kozvetett kornyezeti
kibocsatasok szamitdsanal.

10. Hulladékbol torténd energiatermelés

A hulladékkezelés moédja vilagszerte éles vitakat sziil. A hulladékgazdalkodasi
piramis hivatott ezeket az ellentéteket csillapitani, mely kimondja, hogy a
legmegfelel6bb problémakezelés a megelézés és minimalizaldas. Az djrahasznalat és
Ujrahasznositis a technikai feltételeken tul helyes tarsadalmi hozzaallast is igényel.
Tovabba a szelektlv hulladékgytjtés problematikdjan tal, bizonyos tényezd6k
ellehetetlenitik az, példaul étellel szennyezett hulladék. A piramis magasabb szintjén,
ezaltal kevésb6 kedvez6 megoldasként szerepel a tlizelGanyag-kivaltas. Az energetikai
hasznositas jobban terheli a kornyezetet, de lényegesen egyszeribb az el6készités,

39 Uo.
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és a munkafolyamatok megtervezése. A hulladék sokféle eljarassal lehet energiat nyerni.
Alkalmaznak hagyomanyos égetést, pirolizist, gazositast és plazmatechnoldgiat egyarant.
Technolégiatdl fiiggben a hulladék képes lehet szilard tuzelGanyag és f6ldgaz kivaltasara
is, tovabba alkalmazhaték villamos- és héer6muként mikédd 1étesitményekben
egyarant. Fgetésnél héenergia szabadul fel, valamint szilird maradék és fiistgaz
keletkezik. Ennek a felhasznalasi lehetGségnek a felszabadulé fistgaz legnagyobb
problémdja és ellenérve, leginkabb annak veszélyesanyag tartalma, valamint az
tveghazhatast okozé komponensei, tovabb gondot okoz a keletkezé hamu is. Az ilyen
melléktermékeket kizardlag tisztitds utin szabad a kornyezetbe engedni. A biologiailag
lebomlé hulladékok esetén a fermentalas a legkedvez&bb megoldas, ahol biogaz
szabadul fel. Tovabbi eljarasok is ismertek, amelyek sorin, termikus dton torténik a
kezelés. Az energetikai céli hasznositason szlkebb értelemben a villamos- és a
héenergiatermelést  értjitk. Ide tartoznak azok a technolégiak is, amelyekkel
biozemanyagot lehet elSallitani, amely mechanikai  energiava  alakithato.
A leggyakrabban alkalmazott termikus kezelési technolégiak lehetéséget adnak a
hulladékban rejlé energia hasznositdsara. Ilyen technolégia a hagyomanyos égetés
mellett a gazositas, a pirolizis, a plazmatechnolégia, vagy éppen ezek kombinacidja.
Ezeket az eljarasokat gyakran hulladékbdl energiat technolégiaknak nevezik.40

A legismertebb termikus kezelési technolégiak:#! (1) hagyomanyos égetés, amely
teljes oxidaciés megoldas, (2) pirolizis, amely az anyagok termikus degradacidja az
oxigén teljes kizasara mellett, (3) gazositas, mint masodlagos oxidacids -eljaras,
(4) plazmatechnologia, amely masodlagos oxidaciot valosit meg, és gyakran kombinaljak
pirolizissel (plazma-pirolizis), vagy gazositassal (plazma-gazositas); a technolégia
végeredménye éghetd szintézisgaz és stabilizlt iivegsalak.

A termikus kezelési technoldgiakat a tipikus reakciokorilményeik alapjan szokas
Osszehasonlitani (5. tdblizal). Az elsé és legfontosabb reakciokorilmény az alkalmazott
hémérséklet, amely elSzetes tadjékoztatast ad a technoldgia kdrnyezetre gyakorolt
hatasardl és a beruhdzasi koltségérél. Altalinossagban elmondhaté, hogy a hémérséklet
névelésével csOkkenthet a technolégia kérnyezetkockazati tényezbje, de ezzel egyiitt
aranyosan névekedni fog a beruhdzasi koltség. A nagyobb hémérséklet specialis
anyagok, fémotvozetek és miszaki keramidk alkalmazasat igénylik, amelyek jelentSs
koltségnévekménnyel jarnak. A masodik reakcidkorilmény az égéslevegé mennyisége,
azaz a sztOchiometriai arany. Részben ez a korilmény mutatja meg, hogy mekkora lesz
a fustgazkibocsatas mértéke. Az egynél nagyobb értékek esetében jelentds légfelesleggel
kell szamolnunk, amely igy noveli kozvetlentl a kibocsatott flstgdz mennyiségét,
valamint kézvetve — a fistgaztisztitasi rendszeren keresztil — a beruhazasi és
tzemeltetési koltségeket. A harmadik reakciékorilmény a segédaramok tipusat foglalja
magaba. Az alkalmazott segédgaz befolyasolja a keletkez$ végtermékek Osszetételét,
kezelhetGségét, fizikai- és kémiai tulajdonsagait. Bizonyos technolégiaknal kilsé hé
bevitelre lehet sziikség, amely foldgaz, szén, vagy olaj pottizeléssel, illetve villamos
energiaval valdsithaté meg. A keletkezett végtermékek megmutatjak, hogy a
technoldgiat elhagyd anyagok milyen formaban hasznosithatok, vagy esetlegesen milyen
tipusu utokezelést igényelnek. Abban az esetben, ha a keletkez6 végtermékek

40 Bodnar 2014.
41 Uo.
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haszontermékek, célszerd megadni, hogy energiatermelés céljabol térténd hasznositasuk
soran milyen erégépet alkalmazunk.

2, T Oxidacios A5t g T
Technologia [°C] faktor Segédgaz Termék Er6gép
T 500 A=0 pirogaz, piroolaj | gazmotor,
Pirolizis 1200 endoterm ) és pirokoksz gbzturbina
, _ toldgaz fistgaz (<5%
Hagyomanyos 150 | *=L | Sortiizelés, | éghetd), salak, | gbzturbina
égetés exoterm | . )
evegh hamu és pernye
A =055 szintézisgaz,
i 1200 . “ , .
Gazositas 1600 masodlagos leveg6 salak, hamu és gazmotor
oxidacié pernye
A=0,5 . I
o 1200 . levegd, szintézisgaz, ,
Plazma-gazositas masodlagos . N gazmotor
2000 S g6z tvegsalak
oxidacié
A=0,5 g6z, o
Plazmatechnolégia 3000 masodlagos | Oz és CO» santezisgaz, gazmotor
5000 S ., tivegsalak
oxidacié keverék
T P R — — o
l,:'old,gaz és biogaz 650 A =099 leveas fistgaz (<3% gézmotor
égetése exoterm CHy tartalom)
A = 0.99 fistgaz (<5%
Széntiizelés 500 ’ leveg6 éghetd), salak, gbzturbina
exoterm )
hamu és pernye

5. tablazat: A vizsgalt technolégiak és reakcid koriilményeik

Az er6gép tipusa kozvetlentl a technologiak energetikai hatékonysagat, ez pedig
kozvetve a gazdasagossagi mutatokat, legfGképpen a megtériilési id6t befolyasolja,
hatirozza meg. Mindezek figyelembevételével célszeri a technoldgidkat tovabb
vizsgalni és az egyes Osszefliggéseket kilon-kilon ellendrizni, Gsszehasonlitani és
értelmezni. Ahhoz, hogy a dontéshozatali folyamat sorain minden fontos és latszélag
kevésbé fontos tényezé hatisa és silya felismerheté legyen, egy atfogd modell
alkalmazasa valik indokoltta. A haromszégmodell az eddigi kutatasi eredmények alapjan
megfeleléen kezeli a technoldgiai sajatsigokat az értékelési folyamat soran. Kell§
koriltekintést  biztosit a  relevans  informaciok  begyljtésére  és  az
Osszehasonlithatésagara. Azt hozza kell tennem, hogy a modell csak annyira pontos,
amennyire pontos adatokat szolgaltat egy-egy technolégia.

A szerves ipari hulladékok termikus udton t6rténé kezelésére tizenegy
technolégiat elemeztiink. A referenciamennyiség a foldgaz gazmotorral t6rténd
energiatermelése. A kornyezeti kategdriakbdl a globalis felmelegedési potencialt (GWP)
emeltiik ki, mivel f§ célunk a széndioxid-takarékos technolégidk megtalalasa. Ezen
technolégidk kozil az Uveghazhatast okozd Osszes gaz kozil a szén-dioxid a
legjelentGsebb. A valasztott funkcionalis egység, azaz a kezelés Gsszehasonlitisanak
alapja az egy kWh el@allitott villamosenergia. A vizsgalat peremfeltételeit a 6. tablazat
tartalmazza .42

42 Uo.
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Rendszerhatar Alkalmazott modszer és funkcionalis egység
Médszer:

A hulladék feladasatdl a keletkez6é | CML 2001

szintetikus gaz égéséig. Funkcionalis egység:
1 kWh electricity (CHP)

Az er6mi mikodési allapota és kiaknazasa

Miikédési allapot: Kihasznaltsag:

Normal, alland6é miikédési allapot. 75,34 % éves teljesitménykihasznaltsag

Kornyezeti hataskategoria értékegység

Globalis  felmelegedési  potencial | kg CO;- egyenérték

(GWP)

Hataskategoria lefrasa
A GWP az iveghazhatasi gazok (példaul CO2, CH4, N20O ¢és FCKW)
meleghdmérséklete relativ mérészama a légkorben. Osszehasonlitja a kérdéses gaz
egy bizonyos tomegének csapdaba esett h6mennyiségét egy hasonlé tomegii szén-
dioxid altal befogott h6mennyiséggel. A GWP-t egy meghatarozott idGintervallumra
szamoljak, altalaban 20, 100 vagy 500 évre.

6. tablazat: Az elemzés peremfeltételei

Az eredmények alapjan elmondhatjuk, hogy a legkedvezébb eredményeket a
plazma technolégiakkal sikeriilt elérni (6. 4abra). Ezek az eredmények kedvezébbek,
mint a f6ldgazbdl kapcsolt energiatermeléssel térténd villamosenergiatermelés a magyar
atlagra vonatkoztatva. A legkedvezbtlenebb érték a pirolizisnél tapasztalhato.
Ez az érték 500°C hémérsékleten magasabb, mint a magyar széntiizelés erémui. Ez az
erémid 1,22 kg CO,/kWhe-t bocsitott ki, amelyet 2016-ra 0,9 kg-ra kellett volna
csokkenteni. A magasabb hémérsékleten végzett pirolizis (1200°C) jobb, mint a
gazositas, és a plazma-gazositas bizonyos. A hémérséklet emelkedése csékkentette a
szén-dioxid-kibocsatast minden megtermelt kWh villamos energianként. Ennek oka a
szintézisgdz magasabb flt6értéke. A hagyomanyos égetés kibocsitisa az alacsonyabb
hémérsékleti gazositas (1200°C) és a plazma-gizositis (1200°C) kozott helyezkedik el.
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12. abra: Szén-dioxid kibocsatas technolégianként 1 kWh villamosenergia termelésre
vonatkozéan

11. Osszefoglalas

Napjainkban a fokozoéd6 energiaigény egyre nagyobb kihivasok elé allitja
a szakembereket. Mikozben a nemzetkézi iranyelvekhez val6 igazodas és a tarsadalmi
szemléletvaltas siirgeti a megujulok elényben részesitését és a  felhasznalas
hatékonysaganak novelését. A jelenlegi eléregedé erémivi rendszer helyettesitése
szamos eddig még talan fel sem tart kérdést és feladatot tartogat. Ahhoz, hogy ezekrdl
pontos, atfogd képet kapjunk nélkilézhetetlen a teljes életciklus elemzés alkalmazasa
a fenntarthat6 energiatermelés biztositasa érdekében.
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Ukrainian lands have always attracted interest from foreign investors as a means of production and investment.
The tendency to increase such interest does not change for quite a long time. According to Articles 18-20 of the
Land Code of Ukraine, each land plot, regardless of the form of ownership or use, has a specific purpose,
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1. Formulation of the problem

Ukrainian lands have always attracted interest from foreign investors as a means
of production and investment.! The tendency to increase such interest does not change
for quite a long time.

Taking into account the fundamental importance for any country of land as a
strategic asset,? the regulation of property relations and the use of land occupies a
separate place, apparently, in all developed legal systems. According to Articles 18-20 of
the Land Code of Ukraine, each land plot, regardless of the form of ownership or use,
has a specific purpose, depending on which the status of the land plot is determined as
the object of civil rights.> Extremely topical issue is the right of ownership of land to
non-residents, both physical and legal persons.4
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3 Land Code of Ukraine of 25.10.2001 number 2768-111. Information from the Verkhovna Rada
of Ukraine. 2002. No. 3. Art. 27.
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2. Analysis of recent research

The question of the statute of non-residents as subjects of land relations in
Ukraine has always been a scientific interest for such researches as L. A. Bondar, A. A.
Hetman, V. G. Goncharenko, I.I. Karakash, O. O. Pogribny, V. I. Semchik, and others.

The purpose of the article is to analyze regulatory and legal regulation of the
peculiarities of acquiring ownership of land plots by non-residents, identifying gaps in
legislation.

3. Presenting main material

The right of ownership of foreign citizens and stateless persons is regulated by
the Civil Code of Ukraine (hereinafter the Central Committee of Ukraine) and the Land
Code of Ukraine (hereinafter the Criminal Code of Ukraine). Foreign citizens are
subjects of land relations, in particular, subjects of ownership of specific land.

In accordance with Part 2, 3 of Art. 374 of the Civil Code of Ukraine, foreigners,
stateless persons may acquire ownership of land (land plots) in accordance with the law.
Foreign legal entities, foreign states and international organizations may be subjects of
ownership of land (land) in cases established by law.5

The Criminal Code of Ukraine in Art. 80 clearly defined the citcle of subjects of
ownership of land, and in Part 2 of Art. 81 defined the conditions under which
foreigners and stateless persons can acquire ownership rights to non-agricultural land
plots within the boundaries of settlements, as well as to non-agricultural land areas
outside the settlements where the objects of real estate belonging to them are located
on the right of private ownership, in the following cases: their acquisition under a
contract of sale, rent, donation, mines, as well as other civil-law agreements; the
redemption of land plots, where the objects of immovable property owned by them are
located on the right of ownership; acceptance of the inheritance.

According to the provisions of the Criminal Code, citizens of foreign states and
stateless persons are limited in some areas of land relations in Ukraine.

Thus, citizens of foreign states and stateless persons cannot acquire land by way
of free privatization, they cannot acquire private land for agricultural purposes, and if
they have inherited an agricultural land plot, such a land plot is subject to alienation for
one year (Article 81 of the Civil Code of Ukraine).

At the same time, the LLC of Ukraine allows foreigners and stateless persons to
register the rights to land plots on lease terms (with some exceptions provided for in
Part 2, Article 93 of the CC). For example, such an opportunity is provided in Part 2 of
Art. 35 of the Law of Ukraine on the acquisition by foreigners and stateless persons on
the terms of lease of land for individual or collective gardening.

Also, foreign legal entities may act as subjects of land legal relations. They can be
both owners and users of land plots. As far as foreign legal entities are concerned, part
two of Article 82 of the Criminal Code of Ukraine states that foreign legal entities may

5> The Civil Code of Ukraine dated January 16, 2003 No. 435-IV. Information from the
Verkhovna Rada of Ukraine, 2003. Ne 40—44. Art. 356.
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acquire ownership rights to non-agricultural land: (a) within the boundaries of
settlements in the case of acquisition of real estate objects and for the construction of
objects associated with the conduct of business in Ukraine; (b) outside of settlements in
case of purchase of real estate objects.

Consequently, for the purpose of business activity, non-residents may acquire the
built-up land plots in case of acquisition of the objects of real estate located on them
and unbuilt (free) land plots, but necessarily - for construction of objects connected
with the implementation of economic activities. And outside of settlements, such
enterprises will be able to acquire land plots in their property only if they acquire
immovable property located on them.

Also, the LC of Ukraine determines the procedure for the acquisition by foreign
investors of land plots in different categories of owners. Thus, for the purchase of land
in the state or a territorial community, the consent of the relevant authorities is needed®
[3, art. Art. 116, 127, 128]. At the same time, acquisition of land plots from natural or
legal persons-owners does not require approval.

Sale of land plots of state and communal property or rights to them (lease,
superficies, emphyteusis) on a competitive basis in the form of an auction is carried out
in the cases and in accordance with the procedure, which is regulated by Chapter 21 of
the Land Code. Thus, land plots of state or communal ownership or rights to them
(lease, superficiencies, and emphyteusis), including those with objects of real estate of
state or communal property located on them, may be sold by individual lots on a
competitive basis (land tenders), except for cases, established by Part 2 of Art. 134 ZK.

The contract of sale, lease, superficies and emphyteusis of the land plot between
the land auction organizer and the winner of the auctions is concluded directly on the
day of the bidding, except for the cases provided for in Article 29, Art. 137 ZA. In case
that the winners of the tenders of foreign countries or foreign legal entities are
recognized, the contract of sale of land of non-agricultural use is concluded after
obtaining the approval of the Verkhovna Rada of Ukraine or the Cabinet of Ministers
of Ukraine regarding the sale of land plots to these persons and in accordance with the
procedure established by law. In case of the refusal of the Verkhovna Rada of Ukraine
or the Cabinet of Ministers of Ukraine in such an agreement, the tenders for this lot are
deemed to have not taken place. If the winner of several lots is purchased, the contract
is concluded separately for each of them.

The Land Code clearly defines the restrictions on acquiring land of agricultural
land by non-residents and stateless persons. So, according to Part 5 of Art. 22 Land
Code agricultural land cannot be transferred to the property of foreign citizens, stateless
persons, foreign legal entities. In the case of obtaining agricultural land for the
mentioned persons as an inheritance such lands should be alienated within one year
from the moment of their receipt, as discussed in Part 4 of Art. 81 and Part 4 of Art. 82
of the L.and Code. Consequently, Ukrainian legislation allows foreign citizens and legal
entities as well as stateless persons to inherit agricultural land, but during the year after
acquiring ownership of such land they are obliged to sell or give these lands to
Ukrainian citizens, legal entities — residents of Ukraine, the state either to the territorial

6 Land Code of Ukraine of 25.10.2001 number 2768-I11. Information from the Verkhovna Rada
of Ukraine, 2002. No. 3. Art. 27.
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community or to transfer it free of charge to a state or a territorial community, and in
return to receive it for rent.

It should be emphasized that currently Ukraine has a moratorium (ban) on the
sale of agricultural land (currently set before January 1, 2020, but it will probably
continue to exist).At the same time, non-agricultural land and rights to it may be subject
to civilian turnover, subject to vatrious contracts. That is, this land can be bought,
handed over for use, borrowed from it in financial institutions by transferring it to a
mortgage.

At the same time, draft laws are being periodically worked out, which should
weaken existing restrictions on the acquisition of agricultural land by non-residents.
In particular, a draft Law on agricultural land turnover No. 5535 of 13.12.2016 was
prepared, which was included in the agenda of the tenth session of the Verkhovna Rada
of Ukraine of the eighth convocation in February 2019, but has not yet been
considered.” The final provisions of this draft law stipulate that foreigners, stateless
persons may acquire agticultural land from January 1, 2030. It is also proposed to
supplement Article 22 of the current Land Code of Ukraine with paragraph e) in the
following wording: ”e) foreigners and stateless persons - for the conduct of personal
farming, commercial agricultural production, and farming.”® Also, it is proposed to
delete part four of Article 81 of the current KK, which obliges foreigners, as well as
non-citizens of agricultural land, to inherit during the year.

The next innovation in favor of foreigners in the draft law is to propose an
article 130 in the following wording: 1. Purchasers of agricultural land designated by
the Law of Ukraine ‘On turnover of agricultural land’ may be: a) citizens of Ukraine;
b) territorial communities in the person of local self-government bodies;® ¢) the state
represented by the executive authorities in accordance with the powers specified in
Article 122 of the Land Code of Ukraine; d) legal entities of all forms of ownership,
registered in accordance with the legislation of Ukraine; ) foreigners, stateless
persons.”10

Thus, the bill envisages expansion of the circle of subjects of ownership of
agricultural land plots, as foreigners, stateless persons, and legal entities registered under
the legislation of Ukraine, founders or co-owners, who may be foreigners, stateless
persons.

4. Conclusions

Draft Law on Agricultural Land Turning No. 5535 of 13.12.2016, is designed to
open the market for agricultural land and bring it to the international level by
introducing foreign ownership rights to land data. It also provides for the removal of
any restrictions on the ownership of these lands by non-residents, except for the use of
their intended purpose. The indicated should contribute to the growth of investments
in the field of commodity agricultural production.

7 Draft Law ”On the turnover of agricultural land” dd. 12/13.2016 No. 5535.
8 Draft Law ”On the turnover of agticultural land” dd. 12/13.2016 No. 5535.
9 See Brusentsova 2016

10 Draft Law ”On the turnover of agticultural land” dd. 12/13.2016 No. 5535.
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Abstract

The anthor intends to analyse a good practice regarding the judicial interpretation of an environmental obligation,
namely the obligation of fact-finding in connection with remediation. In order to introduce the full picture, the
anthor draws up a doctrinal summary concerning the regulation of groundwater protection. He does not only
present the Hungarian regulation, but also he mentions the legislative acts of the European Union. The article
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through one of the judgments of the Hungarian Supreme Court. After analysing the questions raised, the author
Jormulates some proposals.
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1. Introduction

Protecting and saving our environment is one of the most — if not the most —
important issue of the 21st century.! Experts strive to find solutions in all areas of our
life in order to reduce environmental pressures, and each academic discipline tries to
serve the noble purpose of environmental protection with its own set of instruments.
It is no different in the case of jurisprudence and in the case of legal practice as the
central core of the reflection of jurisprudence. Legislation may respond to the
progressively worsening environmental conditions with stricter and stricter regulative
solutions; in the hands of ’the appliers of the law’ there is the way of legal interpretation
with the utmost and accentuated regard for environmental protection.
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Nowadays the legal ’tool kit’ of environmental protection is remarkably
extended. If one harms or threatens the environment, not only the provisions of
criminal, but also civil and administrative liability may be called for help in order to
sanction the actor. The problem of managing environmental issues by legal instruments
starts here. Excluding orders and licenses of administrative law, in most cases law
’meets’ the environmental protection, when on the other side there is an actor who has
already harmed or threatened the environment, that is to say, when the negative effects
on the environment have already occurred, or at least its possibility has already arisen.
That is the cause why I think of legislation and application of law as factors that are
only able to play a subsidiary role in the serve of the environmental issue. Nevertheless
it needs to be served primarily by innovative, sustainable and environmentally sound
technologies. The key is not in the hands of social sciences, but rather of natural
sciences. Although it does not mean that law cannot contribute to environmental
protection: legislation shall create such a regulatory frame that prefers the above —
mentioned innovative, sustainable and environmentally sound technologies, as well as
for the application of law — including both administrative and judiciary application of
law — legislation shall set up such a system of provisions, in which the general idea of
environmental protection can be realised. The latter one is a wish or more exactly a
requirement that I intend to introduce through a judgment of the Supreme Court
— judgment no. Kfv.IV.37.043/2018/7. (hereinafter referred to as ’the judgment)
—, in which one can discover that the judiciary application of law can contribute to the
enhanced emphasizing of environmental aspects.

2. Doctrinal background of the protection of groundwaters

In the introduction I wrote about environmental protection as a general activity
and endeavour, but the protection in practice can only be realised in connection with a
special environmental element. Act LIII of 1995 on the general rules of environmental
protection (hereinafter referred to as Environmental Protection Act) in its § 4 (1)
determines the definition of environmental element: “ground, air, water?, flora and
fauna, human-built (artificial) environment, as well as their components.” In legal
doctrine the specific part of environmental law is built up along these elements more or
less. The specific part means a system of coherent rules set up on the above-mentioned
clements, as well as the relevant jurisprudential analyses. In the focus of the chosen
judgment’s statement of facts the protection of groundwater appears, hence I find it
reasonable to give a little insight into the regulation of the topic.3

As Hungary has been a member state of the European Union since 2004, we can
also distinguish two regulatory levels regarding the regulation of groundwater, which
are in a close correlation with each other. Environmental protection — implicitly the
protection of groundwater — is a shared competence between the Union and member
states,* so thus the European Union has the chance to influence national regulation by
its legislative acts. In connection with groundwater it means regulation by directives:

2 See the two prominent monographs elaborating water law: Szilagyi 2018 and Szilagyi 2013.
3 See in detail: Szilagyi 2019.
4 Treaty on the Functioning of the European Union, Article 4 (2) (e).
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the two most important ones are the directive establishing a framework for Community
action in the field of water policy’ and the directive on the protection of groundwater
against pollution and deterioration.6 The previous one determines the definition of
groundwater: "all water which is below the surface of the ground in the saturation zone
and in direct contact with the ground or subsoil.”” The first regulatory level is the level
of the European Union, under which there is the Hungarian regulation as the second
level that shall constitute a coherent system with the level above, since the
implementation of directives into the national law is an obligation of member states.

Environmental Protection Act can be considered as the environmental code of
the Hungarian regulation on the second regulatory level. Its § 18-21 include the
protection of water. The protection does not only mean the protection of surface
water, but also of groundwater, under which the use of environment shall be organised
and carried out in such a way as to achieve the environmental objectives concerning the
status of waters, in particular the status of surface water and groundwater shall not be
deteriorated, as well as the good status of surface water and groundwater shall be
realised by meeting the requirements determined by specific laws.” Environmental
Protection Act is complemented with a few provisions by Act LVII of 1995 on water
management, which has a protective rule declaring that groundwater shall be used only
to the extent that the balance of water abstraction!® and water supply is maintained
without loss of quality.!! Although in the Hungarian environmental law regulation the
specific legislative act of the issue is the Government Decree No. 219/2004. (VIL.21.)
on the protection of groundwaters, which — similarly to the Water Policy Directive —
operates with a special definition: groundwater is ”water located below the surface in
the saturated zone of the geological formation (including, in particular, the pores and
fractures of geological formations).”12

The objectives of the Government Decree are clear: the tasks, rights and
obligations shall be defined related to ensuring and maintaining good groundwater
status, progressively reducing and preventing pollution, sustainable use of water based
on long-term protection of its exploitable reserves and remediation of the geological
formation.!3 It is of the utmost importance that the reduction of pollution in this atea is
not presented in a subjective relation but objectively in the context of good
groundwater status.!* The protection of groundwaters has two aspects: there is a
quantitative and a qualitative aspect.

5 Ditective 2000/60/EC of the Eutopean Patliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy (hereinafter referred
to as Water Policy Directive).

¢ Directive 2006/118/EC of the European Patliament and of the Council of 12 December 2006
on the protection of groundwater against pollution and detetioration.

7 Water Policy Directive, Article (2) 2.

8 Environmental Protection Act § 18 (1).

¢ Environmental Protection Act § 18 (5) a-b).

10 On the liberalisation of groundwater abstraction see Szilagyi, Baranyai & Sziics 2017.

11 Act LVII of 1995 on water management § 15 (1).

12 Government Decree § 3, 9.

13 Government Decree § 1.

14 Fodor 2014, 224.
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The previous one means that it must be ensured that a given activity does not
lead to exceeding the limit values of water use, it does not lead to the deterioration of
the chemical and physical status of the body of groundwater and to the rise of harmful
water levels. In terms of quality, protection is reflected in determining a set of
requirements for each activity, with different licensing obligations at its core.!

The duality, namely the appearance of both quantitative and qualitative aspects
next to each other, is also highlighted by the Water Policy Directive as the need to
integrate quantitative and qualitative aspects increasedly for the protection of the
environment in the cases of surface water and groundwater, with particular emphasis
on the natural cycle of water.!6 The integrated management of groundwaters’
quantitative and qualitative protection is necessaty, since there is a physical bound
between these: contaminating groundwater decreases the quantity of usable
groundwater, and abstraction from groundwater may cause qualitative issues by
facilitating the flow of pollutants!” and through this the access of pollutants to other
bodies of water.!8

In connection with the protection of groundwater there are three different
categories that need to be considered: areas of high sensitivity, of (normal) sensitivity
and of less sensitivity. At the cores of both qualitative and quantitative protection there
are the limit values by which the environmental authority shall carry out an
authorization procedure or shall impose obligations in specific cases.!?

Concerning legal consequences it is worth mentioning a few specialities.
The detailed rules of fines in connection with the protection of groundwater are
included in the above-mentioned Government Decree § 36-40, though — in my opinion
— a remediation order is a much more efficient and progressive measure than fining.
Remediation is such a rehabilitational measure that aims to mitigate the damage to the
groundwater and the geological formation, to restore the site to its original state, as well
as to ensure the service provided by the groundwater or to provide a service equivalent
to the latter one. In particular it means the technical, economic and administrative
activities necessary to recognise the threatened, polluted or damaged groundwater and
geological formation, as well as to reduce, cease and monitor the degree of pollution,
damage or risk.20 Shortly it can be said that remediation means the elimination of
occurred contamination and damage.2! The Government Decree lays down a clear

15 Bandi 2014, 453.

16 Water Policy Directive, Preamble (34).

17 In English-language geological literature it is called ’contamination plume’ ”A body of
contaminated groundwater flowing from a specific source. The movement of the groundwater is
influenced by such factors as local groundwater flow patterns, the character of the aquifer in
which the groundwater is contained, and the density of contaminants.”

http:/ /www.dwa.gov.za/ Groundwatet/ Groundwater_Dictionaty/index.html?introduction_con

tamination_plume.htm [04.11.2019]

18 J. Jakeman A et al 2016, 189.

19 Lapsanszky 2013, 195.

20 Government Decree § 3, 18.

21 Fodor 2014, 225.
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obligation that remediation is needed in the event of probable pollution or damage
connected to a point source for the public interest.22

I keep it a much more progressive measure than the imposition of a fine,
because in the case of environmental protection the primary aim is in integrum restitutio,
namely the creation of such environmental state as the pollution or the damage would
have not occurred. Fining has no direct influence on the rehabilitation of the
environmental condition, it may only urge the polluter indirectly to act legally.
Conversely, a remediation order (if executed) directly serves the interest of
environmental protection.

Remediation consists of three stages, which can be repeated if needed.??
These three stages are fact-finding, intervention and monitoring. Fact-finding may
consist of an exploratory and an in-depth investigation; monitoring may occur after
fact-finding and intervention, or paralelly to these.2* Fact-finding is completed by the
preparation of a final documentation, the acceptance of which will be decided by the
water protection authority. The intervention is based on an intervention plan, upon
completion of which a final documentation shall be also submitted. Monitoring means
controlling and overseeing the effects of the activities carried out by the obliged in the
first two phases.?s

Regarding the obliged Government Decree declares that remediation shall be
carried out by the person who is liable based on § 101-102/A of the Environmental
Protection Act.26 The referred section sets out the general basis of legal liability, stating
that the user of the environment has criminal, civil and administrative liability for the
environmental effects of his activities.?” Subsequently, the Environmental Protection
Act explains some of the sub-obligations relating to this liability, which I consider to be
of an administrative law nature.28 These sub-obligations include, for example, the
obligation to provide information, of damage prevention, of damage elimination and of
remediation, all of which have the ultimate purpose of ensuring iz integrum restitutio in
the case of environmental damage. The Environmental Protection Act also establishes
a rebuttable presumption against the obligor of environmental liability, stating that,
until proven otherwise, that owner and that user of the property in which the
environment was damaged or threatened shall be liable for environmental damage and
environmental threatening severally and jointly, who have been the owner and the user
after the damage or threatening of environment occurred.?? This provision does not
only reveal a presumption, but also it declares that the owner and the user are jointly
and severally liable until the owner designates the actual user of the property, and
proves beyond doubt that he is not liable.3® Several and joint liability serves as a

22 Government Decree § 21 (1).

23 Government Decree § 21 (5).

24 Government Decree § 21 (4).

25 Bandi 2014, 451.

26 Government Decree § 21 (2).

27 Environmental Protection Act § 101 (1).

28 See Environmental Protection Act § 101 (2).
29 Environmental Protection Act § 102 (1).

30 Environmental Protection Act § 102 (2).
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strengthened guarantee in order to ensure that each and every environmental damage
have its own liable person and thus iz integrum restitutio be achiveable.

Although it is important to emphasize that this provision is not a direct rule of
liability, but such a form based on which the obligor shall be liable for activities causing
environmental damage, if he does not do any activities causing environmental damage.3!

Concerning the link between provisions of remediation and determining the
obliged person, it can be said that the person is obliged for remediation who carries out
the activity causing damage, or its successor; who takes over the liability for
environmental damage by acquiring the right of ownership of the damaged property or
otherwise; or who is liable based on § 101-102 of the Environmental Protection Act.32

It is worth mentioning a few more about the scope of exemptions under
administrative lability, which is regulated in § 102/A (1) of the Environmental
Protection Act. Listing these immediately highlights that we are talking about objective
liability.> The first group includes when environmental damage or environmental
threatening occurred as a result of armed conflicts, war, civil war, armed riot or natural
disaster. The second group consists of cases when environmental damage or
environmental threatening is caused by a direct consequence of enforcing a final
administrative or judicial judgment.*

It can be seen that the regulation of environmental protection tends to create
such a situation where one of the persons who is connected to environmental damage
by any way shall perform the general requirement of 7n integrum restitutio and the
obligation of remediation. In a few cases it can mean that the appliers of law interpret
administrative law liability and relevant administrative law obligations in an
exceptionally broad sense in order to ensure the rehabilitation of the state of
environment above all, and thus it is considered a priority compared to evidences
beyond reasonable doubt. I would like to present this in the context of a judgment of
the Supreme Court discussed below, which is an example of a fair and law-abiding
practice of using law as means of protecting the environment in times of the Earth's
environmental crisis.?®

3. The first administrative and judicial proceeding of the case

First, it is worth noting that the Supreme Court’s judgment, that contains a
judicial principle, was taken in a process of review. The claimant has challenged the
first-instance judgment of the Labour and Administrative Court of Debrecen
(hereinafter referred to as the Court of First Instance), which lawsuit was brought
before the latter one because the claimant had challenged the decision of the National

31 Csdk 2012, 56.

32 Bandi 2014, 454.

33 Csap6 2015, 201.

34 Environmental Protection Act § 102/A (1).

3 Concerning the enforcement and interpretation of environmental law regulation we also have
to consider the aspects of constitutional law. See the following publications in connection with
the Hungarian Constitutional Court’s interpretation of precautionary principle: Olajos 2019;
Szilagyi 2018b; Szilagyi 2019b.
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Inspectorate of Environmental Protection and Nature Conservation (the second-
instance administrative authority). In the case the first-instance environmental
administrative authority was the Government Office of Hajdu-Bihar County. In the
core of the case there was an order of fact-finding, that is one part of the above-
mentioned remediation. Laconically, it can be said that in the opinion of the claimant
he was illegally obliged by the administrative authorities to carry out fact-finding. It is
also worth noting that in the present case the statement of facts dates back to the early
2000s, and in some aspects even earlier, but the Supreme Court did not deliver its
judgment until 2019. What I am only trying to point out is that environmental issues do
not lose their importance over time in the aspect of that the legal question no longer
exists, but on the contrary: after two decades, restoring the original state of the
environment by legal means remains just as relevant as earlier, and the case shall not fall
under limitation period” from the view of environmental protection.

In the present case, an analysis of the soil took place in connection with a
complaint on the claimant’s hot-dip galvanization plant on 18 January 2001. The soil
samples were taken outside the fence of the plant, but directly from the soil of the
trench running alongside it, which trench is owned by an individual and belongs to the
arable land next to it. The results showed the fact of metal contamination, especially
zinc contamination was significant. Hot-dip galvanizing produces a significant amount
of hazardous zinc-containing liquid waste, which is deposited in concrete pools near the
fence of the establishment.

According to the claimant, the establishment (the plant) was formerly owned by
another person whose galvanizing activities may have caused environmental pollution,
but the environmental assessment of the site purchased by the claimant in 1995 did not
reveal significant environmental pollution. Into the trench for sampling, located
2-3 meters from the concrete pools, there has been continuously a drain-flow of
rainwater from the plant since its functioning, which has allowed the direct discharge of
any pollutants interflown with the rainwater. For that reason, the claimant was ordered
to carry out a fact-finding investigation on the soil and groundwater contamination.

The claimant appealed against the order of fact-finding, which order was left
upheld by the National Inspectorate. The plaintiff appealed against the decision of the
latter one,? but both the court of first instance and of second instance also upheld the
first-instance administrative order of fact-finding.

After exhausting all the remedies available to the claimant, a detailed
environmental fact-finding plan was prepared and approved by the Inspectorate.
The final documentation of fact-finding submitted later was also accepted, but the
claimant was ordered to also submit a technical intervention plan. The claimant also
appealed against the decision ordering the submission of a technical intervention plan,
but it was ineffective and he was ordered to do so twice more.

Subsequently, on 30 October 2007 a conciliation meeting took place between the
inspectorate and the claimant's representatives, about which the parties wrote meeting
minutes. It is stated in the report that the claimant undertakes, in the context of the
complex assessment of the detected and identified contaminants, to provide

36 Below there is a reference to the judgment no. 6.K.30.383/2001/5. of the Coutt of Hajdu-
Bihar County as res iundicata.
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documentation of a site-specific quantitative risk assessment concerning human health
and ecosystems, as well as environmental elements, and concerning the spatial and
temporal prediction of the spreading and the behaviour of pollutants. It is also
recorded in the meeting minutes that the claimant, by completing the documentation,
does not acknowledge the responsibility for the pollution and does not undertake the
obligation of remediation, as well as that the inspectorate will withdraw its decision on
accepting the fact-finding and ordering technical intervention plan in 8 days, and will
continue the procedure of remediation.

The final report of sampling and the human health risk assessment were
submitted on 14 July 2008. The latter one, when investigating soil contamination,
concluded that it is risky if the crops grown on contaminated soil are consumed,
although in the case of wusing groundwater the highest measured pollutant
concentrations do not mean greater risk than permissible. The risk assessment was
submitted by one of the former owners of the establishment. A request for missing
information was issued in connection with the final report of sampling, in which the
company submitting the final report was asked to carry out a spatial (horizontal,
vertical) delimitation of soil contamination in the adjacent arable land and to make
further proposals for eliminating soil contamination. However, the company responded
that he had not received an assighment from the former owner of the establishment to
carry out these. The former owner of the establishment responded to the request for
missing information that the delimitation of soil contamination has already been
performed in the final documentation of fact-finding and its addendums, which has
been accepted by the inspectorate; and both the final documentation of fact-finding
and the risk assessment contain suggestions for eliminating the soil contamination. For
all these reasons, the inspectorate was requested to dispense with the prescribed duties.

Subsequently, another meeting was held with the inspectorate, in which it was
recorded in a reminder that the claimant would submit the documentation on
delimitating soil contamination as a supplementary file and provide a declaration in
order to clarify the ownership of the trench in the adjacent arable land and re-register
the trench as non-agricultural in 8 days. A statement from the applicant was received on
24 March 2009 stating that the trench was not their property, so they could not initiate
the procedure of re-registering the trench as non-agriculture.

Reacting to this, another request for missing information was issued, based on
which the former owner of the establishment has to submit an achievable proposal for
the interest of eliminating soil contamination, that is acceptable both from the aspect
of soil protection and environmental protection. This supplementary file has not been
submitted and no action has been taken to eliminate soil contamination.

4. The repeated administrative procedure of the case

Here the case enters a new phase. By its decision of 23 July 2015, the
Government Office of Hajdu-Bihar County (hereinafter referred to as the first-instance
authority) ordered the re-investigation of the contamination presented in the previously
submitted final documentation of fact-finding and addendums. According to the first-
instance authority's decision, it is necessary to repeat the fact-finding because the
current concentration, extent and potential environmental and human health risks of
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the pollution may have changed significantly since the previous fact-findin.
It designated the claimant as the obligor of the decision.

The claimant appealed against the first-instance decision, primarily asking the
annulment of the decision and the ordainment of the Government Office to carry out
a new procedure, secondly asking the alteration of the decision so he is not to be held
liable for the environmental damage.

On 14 October 2015, the National Food Chain Safety Authority issued an expert
opinion that soil contamination (horizontal, vertical) shall be delimited from the point
of view of soil protection, and a proposal shall be made to eliminate soil contamination
and to protect the quality of soil. Based on the available documents, the expert
authority has determined that the repeated procedure and the detailed fact-finding are
justified from the point of view of soil protection.

By its decision of 13 January 2016, the National Inspectorate for Environmental
Protection and Nature Conservation (hereinafter referred to as the second-instance
authority), acting on the claimant's appeal, altered the first-instance decision so that the
final documentation of fact-finding shall be submitted within a time limit of 10 months
after the final and binding second-instance decision, furthermore it upheld the first-
instance decision.

According to the standpoint of the second-instance authority, as opposed to the
content of the appeal, the first-instance authority clarified the legally relevant
circumstance that the pollution can be traced back to the claimant’s activities at its
establishment, so he did not prove of not being held liable. This was also justified by
the expert opinion, which said that during the claimant’s activity of hot-dip
galvanization large quantities of hazardous liquid zinc-containing waste are generated
and deposited in concrete pools adjacent to the fence of the property. Based on the
final documentation and its addendum, the expert authority determined that the fact-
finding had been carried out in five steps. In case of the soil, test results detected
arsenic, cadmium, chromium, copper, molybdenum, lead, zinc, in some areas
hydrocarbon contamination, and in case of the groundwater the results showed arsenic,
nickel, selenium and zinc contamination above B limit values. The expert authority also
stated that no risk assessment had been submitted in the areas affected by the pollution,
i.e. no further investigations and no technical intervention had been carried out since.
The spreading and current extent of contamination of groundwater is unclear. On the
basis of the above, the second-instance authority concluded that the proceedings of the
first-instance authority were in compliance with the legal provisions both from the
point of view of substantial and procedurial norms.3?

37 Chapters "The first administrative and judicial proceeding of the case’ and "The repeated
administrative procedure of the case’ are an abstract of the judgment no. 11.K.27.275/2016/32.
of the Administrative and Labour Court of Debrecen.
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5. The first-instance judicial proceeding of the case38

The claimant filed a lawsuit against the decision of the National Inspectorate for
Environmental Protection and Nature Conservation, so the latter one was placed in a
position of a defendant during the judicial proceedings.

The claimant’s arguments were the following: (a) The defendant administrative
authority violated § 102 of the Environmental Protection Act, as well as § 21(2) of the
Government Decree. (b) He stated that his activities could not have caused the revealed
contamination, since such contaminants as arsenic, nickel, selenium, lead and aliphatic
hydrocarbons were also detected that could not be derived from his activities at all, but
clearly can be traced back to the activities of the former owner of the establishment.
The defendant based this assertion on a mere assumption. (c) He referred to the fact
that the first-instance authority had been ’silent’ on the case from mid-2008 to
2 February 2015, and this omission could have led to the inability to assess the detailed
final documentation of fact-finding submitted.

As opposed to this, the defendant administrative authority explicated the
following in its answer: (a) The way the claimant carried out its investigation in 1996
supports the fact that the claimant’s allegation is unfounded and questionable. At that
time, the tests were conducted because the claimant sought to obtain an environmental
licence for the hot-dip galvanizing activities he intended to carry out in the area.
The environmental authority accepted the documentation, in regard to the results of
the investigation. (b) By contrast, in 2001, the claimant, in the light of his full
knowledge of the official sampling results, made a declaration that the former owner of
the establishment had caused the pollution in the area. (c) Based on the documents
available since 1996, the claimant has not, during the last 15 to 20 yeats, provided any
new and credible evidence to the defendant and the environmental authority that is
capable of confuting the ascertainment of the defendant beyond doubt in the question
of liability in accordance with § 102 of the Environmental Protection Act.

At first instance, the claimant’s action was unfounded. According to the court of
first instance, the results of the 1996 investigation did not show any contamination,
but the results of 2001 did. This proves that the pollution originated from the claimant.
In its judgment no. 6.K.30.383/2001/5., the Court of Hajdd-Bihar County had already
dropped the case on 5 March 2002 in this regard. According to this, the environmental
pollution occurred that was argued neither by the claimant. Among the pollutants there
is zinc contamination associated with the claimant’s hot-dip galvanizing activity, both in
the soil and in the groundwater. The judgment stated that the zinc contamination was
undoubtedly linked to the claimant’s activities.

The court of first instance considered it appropriate to extend the area of
contamination to be explored compared to the 2001 obligation. The property affected
by the zinc contamination, which has been in use by the claimant since 1998, is
precisely in the ring of the properties in respect of which the applicant declared in 1996
that it was free of pollution. In the court’s view, the authority decided in accordance
with the law when it ordered for the claimant to repeat the detailed fact-finding phase

3 'This chapter includes points [4], [5], [6] and [8] of the judgment, in some cases with small
changes.
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of the remediation, as the claimant had not proved the absence of its liability beyond
doubt under § 102 of the Environmental Protection Act in connection with the
pollution of the hot-dip galvanizing establishment because of the absence of the final
documentation of fact-finding accepted by the authority.

6. The proceeding before the Supreme Court

In the case the claimaint filed a request to the Supreme Court for reviewing of
the judgment of the court of first instance and for revoking the defendant’s decision.
The Supreme Court had to rule on the question of whether the claimant was legally
obliged to make a detailed fact-finding within the framework of remediation.
The claimant based its arguments on the following: (a) It has not been proved that all
the pollution can be linked to his activities. He argued that the judgment of the Court
of Hajdu-Bihar County would have referred to this, since it stated that only the zinc
pollution can be related to the claimant’s activity. However, in addition to the zinc
component, the defendant also ordered the delimitation of contamination for the
cadmium, chromium, copper, nickel and lead components, which are contained in the
final documentation of fact-finding submitted by the claimant. (b) During the
environmental licensing procedure the claimant has demonstrated and verified that the
materials used in or derived from the technology used on the establishment are not
contaminants of cadmium, chromium, coppet, nickel, and lead, and therefore there is
no legal basis to order for the claimant to investigate these contaminants.

In the Supreme Court's view, the claimant’s request for review was unfounded.
Underpinning this, the Supreme Court referred to § 101(1) and (2)c of the
Environmental Protection Act as the general basis for legal liability and obligations of
the ’user’ of the environment, as well as to § 102(1) as the presumption of liability in
connection with the environmental damage. It also referred to that the obligant of
remediation is who is liable according to § 101-102/A of Environmental Protection
Act, as well as that provision of the Government Decree which declares that the
environmental authority shall decide on the assessment of the final documentation and
on any additional duties related to the pollution or the damage taking into account the
final documentation of fact-finding. The latter may include ordering the continuation
of the fact-finding or establishing the need for intervention.

It has been proved in the course of the proceedings that the claimant avails the
environment, and the fact that there was no clear exemption and no other person was
and can be held liable. The judgment of the Court of Hajda-Bihar County is res iudicata
in that at least the zinc contamination is attributable to the claimant’s activity, while the
liability of the former owner of the establishment was not unquestionably proved and
the 1996 investigation declared it neither. The contamination was detectable in 2001,
at the time of the claimant’s ownership. The relationship between the pollution and the
activity carried out cannot be excluded in the absence of an exemption. The provisions
of law regulates this well-founded assumption as the basis for the obligation of fact-
finding. Therefore, the obligation cannot be considered to be unlawful.

% This chapter includes points [9], [10], [13]-[17], [22] and [24] of the judgment.
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According to the Supreme Court, the claimant can be lawfully obliged to carry
out fact-finding in connection with zinc contamination because of the res iundicata
(see the 2002 judgment of the Court of Hajdu-Bihar County), in connection with other
pollutants because of the presumption of the Environmental Protection Act and the
absence of exemption. The judgment of the Supreme Court consisting of a principled
content is as follows: if the liability for the threatening of the environment cannot be
clearly established, the obligations of the user of the environment ate primarily
determined by the legal regulations. In the absence of an exemption, the legislation
presumes that this activity of the environmental user is potentially harmful. The fact-
finding serves, among others, the purpose of clearly determining the origin (cause or
causer) of the polluting effect.

7. Conclusion

Regarding the conclusion it is worth to make a distinction between pollutants.
As it can be ascertainable from the facts, the claimant’s zinc contamination was
established, so concerning that no question arises. However, for the other pollutants
(cadmium, chromium, copper, nickel, lead) a judicial interpretation was needed, in this
case an extending interpretation of the law. Although the Government Decree declares
that the obligant of the remediation is who is liable according to § 101-102/A of
Environmental Protection Act, synthetising these provisions with the judgment of the
Supreme Court it can be stated that the claimant can be obliged to carry out
remediation, within this fact-finding, because not only the zinc contamination, but also
contamination from other pollutants occurred due to the activity of the claimant.
I mentioned the extending interpretation of the law because it was proved that the
claimant’s property was the subject of an environmental-damaging activity as zinc
components flew into the soil and groundwater, but it was not proved that the other
pollutants also came from that property. The welcome extension, in my view, can be
revealed that only the property owner or property user is liable whose property has
been subjected to environmental-damaging activity, although in this case it is proved
beyond doubt only for the environmental damage caused by zinc, but not by other
pollutants. At the same time, it is important to point out that, in some cases, an
extended interpretation of obligations and responsibilities is justified in the field of
environmental protection, since ’the arms of law enforcement’ are bound to prove
certain causal and thus liability-based correlations. In my opinion, the judgment of the
Supreme Court, which contains a principled content, is extremely forward-looking as to
how law enforcement can serve the interests of the environment more effectively.
However, it is imperative to consider shorter deadlines in environmental matters and
not to let the issue of an obligation delay for two decades. Finally, I think it is
worthwhile to set a long-term, somewhat utopian, goal for environmental law
enforcement. It may be worth considering — especially due to the increasing
environmental problems — the introduction of special environmental councils in the
courts. Its whole spirit, not just one judgment, would be overridden by the primacy of
environmental interests, which I have tried to illustrate in the case analysed above.
This would increase the contribution of law to environmental objectives and the
realisation of environmental protection as a general ideal.
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Abstract

More than a decade after the European and domestic market liberalization, looking back to the process that led
to a structural reform of the sector, we are now distant enongh to to re-examine and evalnate the steps taken at
that time. The aim of this study is to review the changes of the market model of the gas market in the light of the
law and state involyement. We do not seek to explore economic and political relations, not disputing the
importance of these, nor the significance of state supervision and coordination, especially the role of the Hungarian
Energy and Public Utility Regulatory Authority (HEA) in the field. The examination of the integration of the
domestic market to the international market structure does not fall into the scope of this paper either, with the
exception of the energy policy regulation of the European Union. The focus is on the comparison between the model
that was dreamed up in the *90s and the one which has developed until the present day, as well as the regulatory
model that led so far.

Keywords: regulation, gas market, market liberalization, natural gas

1. Development of the domestic gas market

The establishment of the first domestic gas plant and the street public pipeline
network is related to Mayer and Kapferer, who built their plant in 1855. Until then
there were only a few establishments in Pest to provide individual gas supplies.
The public lighting in Pest was put into operation in 1856, and then it was extended to
Buda as well via the Chain Bridge. Gas supply spread slowly, four gas plants were built
by the turn of the century, and pipeline gas supply operated only in their surroundings.!

The spread of hydrocarbons in the world started at the beginning of the XXth
century, the real turning point in Hungary took place in 1910, with the establishment of
the Metropolitan Gas Company by the capital, by taking ownership over the gas plants.
According to the plans of Weiss up-to-date gas plants were constructed and obsolete,
out-of-date plants were liquidated. The increase of production, the construction of
production equipment, the research and discovery of natural gas reserves began slowly
in Hungary.
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Foreign companies — mainly German and American ones — also joined the
research of hydrocarbon: the prior obtained concession on Transdanubian tertitories,
the latter on the Southern Great Plain. The first pipeline was laid in 1943, this is how
natural gas transport from Budafa to Nagykanizsa began.?

In 1957, the Hungarian oil and gas industry merged into a new, unified
organization. Twenty-four companies and plants of the National Petroleum and Gas
Trust were responsible of the exploration and processing of crude oil and natural gas,
as well as the production of rural and urban gas, the transportation, distribution and
sale of hydrocarbon products. The exploration of hydrocarbon had been successful in
several areas of the country, moreover, the gas reserves discovered in the 1950s
contributed greatly to the development of the gas industry. In 1967, six large regional
state gas supply companies were established within the National Oil and Gas Trust
(EGAZ, DEGAZ, FOGAZ, TIGAZ, DDGAZ, KOGAZ). In the mid-1990s, gas
supply became possible in smaller settlements in the countryside as well. Localization
has always been a determining factor in the development of the domestic gas market
structure, resulting in a two-tier monopoly system that was decisive until liberalization.
This meant that transmission and storage activities were carried out by a national
monopoly, while the distribution of gas to consumers was the responsibility of a local
distribution company, which also operated as a monopoly in its territory. Besides the
Hungarian gas industry, certain member states of the European Union had a similar
structure of gas industry, such as Belgium, Greece, Finland, Sweden, Portugal and
Luxembourg.3

The legal framework has also evolved accordingly. Act VII of 1969 on Gas
Energy — which ’grew out’ from Act III of 1960 on Mining — disposes of gas
production and transmission activities simultaneously (Chapter II) and regulates gas
supply separately (Chapter III). The structure of the legislation reflects well the
structure of the two-tier model. The original regulation — similatly to the text of the Act
on Mining — can be perceived as very concise compated to present standards, only the
basic provisions and regulations can be found in it. The Gas Energy Act has undergone
fourteen lesser or greater amendments of which 1/1977 (IV.6.), the implementing
regulation of the Gas Energy Act should be highlighted. Due to its provisions,
conditions for technical regulation were integrated into the text of the Gas Energy Act.
This was the valid legal and structural framework during the change of the regime. By
this time, gas sector reached to a significant part of the population and, as a public
service,* it was a dominant energy source for residential, large consumer and industrial
sectors as well.

This model was functioning with a few operators:5

2 Szées 1991, 30.

3 Horanszky 2005, 5.

4 The notion of public service was defined in the Civil Code (Act IV of 1954), in force from
01.03.1978. and under the public service contract, the service provider is obliged to provide the
consumer a specified public service, in particular gas, electricity and water, continuously and
safely from a specified date, and the consumer is required to pay a fee periodically. (Art.378)
From 1994, the Civil Code defines it as a public utility contract.

> Horanszky 2005, 7-8.
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Producers and importers: responsible for placing gas on the market, being in
connection with the gas seller (and the gas seller can also perform this task).

Gas supplier (wholesaler): can also be characterized as an integrated gas
company. It is responsible for the transmission of gas by pipeline, the system
supervision of the transmission pipeline, the establishment and operation of storage
facilities, the processing of imports and exports, and the trade with gas. The gas
supplier, as the only wholesaler, coordinates the coverage of the gas needs of the given
country. It is the ’upper branch’ of the dual monopoly structure. In Hungary, the
National Oil and Gas Trust holds this position.

Regional or local gas supplier: an undertaking with a geographically defined area
of activity. Its task is to transport gas through distribution networks and to ensure the
safe and continuous supply of gas to consumers. It is engaged in retail trade activities in
the market and it is a subject to public service obligations for territorial exclusivity, in
return for which it is granted a legally monopoly position. Local monopolies were
offset by service constraints but in general we can state that the scope of action of the
participants of the gas market was relatively narrow.

Consumers: the final users of gas. Certain groups of customers may also be
supplied with gas from their transmission system by the gas supplier. They can generally
be divided into three main groups: the public, communal consumers, and consumers
for general purposes. The Gas Energy Act and the Civil Code do not differentiate
among consumers on the basis of the nature of the utility, thus the contractual position
of the gas suppliers was also fixed in the closed market.

This model ensured the long-term ability to organize and secure domestic gas
supply. State involvement is dominant, since the actors are all state-owned companies.

2. Effects of the change of regime on the domestic gas market

Following the change of regime, the gas market (also) became double squeezed.
On the one hand, the need for a professional paradigm shift towards public services
and the need to re-examine the public service model increased. Simultaneously,
preparations for the regulation of a single energy market had already begun, signalling
the reconsideration of a vertically integrated corporate model.6

¢ Vertical integration: a company or group of companies carries out several gas activities: for
example, it produces, supplies, sells and stores gas. Vertically integrated companies do not
combine gas activities within their own company, but have shares in another gas company that
carries out activities other than its own. a) vertically integrated undertaking: gas companies or
group of companies defined in Art.3 (1) of 139/2004/EC on the Control of Concentrations
between Undertakings, where the concerned undertaking catries out at least one of the activities
of transmission, system operation, distribution or storage of natural gas, as well as at least one of
the activities of natural gas production and trade.

Besides vertical integration, horizontal integration also appears in the EU. The undertaking is
horizontally integrated if it carries out other activities apart from gas industrial activities in the
market, for example natural gas and electricity supplies. Telecommunications, distance heating
and water supply are also common. The purpose of integration is most cases is to minimize risk.
Many see the future of the gas industry in integration with the electricity sector, thanks to the
process of market opening in the electricity sector, as well as the increasing use of natural gas-
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The other determining factor was the change in the attitude towards state
property, that is to say, the start of the processes of privatization.

In the 1990s, an increasing number of different opinions appeared about the role
of public services, there has been a growing demand for the liberalization of public
services and, accordingly, for their privatization, emphasizing the beneficial effects of
the emerging competitive situation.” International institutions and giant companies that
are interested in privatizing public services put increasing pressure on national
governments to marketise their public services.® The advantage of privatization is that
competition would lead to a growth of efficiency in the given public service, thus
reducing costs and the prices of the service.

However, it remains a counter-argument that the provision of public services,
by their nature, is the duty of the state, their marketization is an irreversible process,
which means a threat to the sustainability of public services, thus it cannot operate on
purely market grounds, based on short-term profit logic. ”Experts wary by pointing out
that once private capital is involved, profit interest appears, which could make the
service more costly. This is especially true in the case of network systems in a state of
natural monopoly, where privatization does not create a competitive situation by itself,
only a state monopoly is transformed into a private monopoly.”® The mean of
liquidation of natural monopolies is the elimination of vertical integration, and the
separation of network, service and entities that are not active in the market.10
The separated activities become free to compete, leaving only the network itself in a
state of natural monopoly. In the domestic market, the solution was the partition of the
vertically integrated state-owned trust, the National Oil and Gas Trust, by eliminating
the regional service providers, thus liquidating the monopoly.

This coincides with the preparation of state assets for privatization.
The motivations of privatization were mainly to increase budget revenues, to improve
the efficiency of companies and to attract international know-how.!! As a result of the
privatization, the ownership relations of the regional service providers were
reorganized, foreign capital appeared, and at the same time the companies joined the
international syndicates, introducing new corporate governance and operating
structure.!?

As a result of the privatization of the National Oil and Gas Trust, MOL Plc. was
established in 1991 with the dissolution of the Trust without a legal successor, making
MOL Plc. the only fully integrated oil and gas company in the region.

fired power plants. We have already seen many examples of this. Horizontally integrated energy
industries or closely related companies are increasingly emerging within the Union. Horizontally
integrated undertaking: an undertaking which carries out the production of natural gas or at least
one of the activities subject to authorization under this Act, as well as other non-natural gas
activities.

Horanszky 2005, 25-26 and Act XI. of 2008 on Gas Supply, Art. 2 (41).

7 Laffont 2005, 73-74.

8 Kadarné Horvath 2009, 306-307.

% Ibid. 307.

10 Borbély 2000, 7.

11 Takacsné T6th, Kotek & Selei 2019, 34.

12 Kaderjak et al 2012, 257-258.
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The company was constantly growing and began to expand abroad around the
turn of the millennium, as a result of which it has grown into the leading oil industry
group in Central Europe.!? The privatization of the sector did not mean the complete
withdrawal of the state from ownership, it retained a block of shares in some players,
while — due to its strategic role — it maintained gold shares in almost all privatized
companies, giving it a veto in corporate decision-making.

The role of the state in the gas market sector was suppressed proportionally to
the significant decrease of direct ownership, and the newly changed roles of the market
also required a new regulatory framework. The state started to withdraw from actively
participating in the market and — in order to strengthen the supervision and regulation
of market processes — the Hungarian Energy Office was established in 1994.14 Act XI.I
of 1994 on Gas Supply (in a consolidated structure with the Government Dectree
3/1995 (1.20.) on implementation) replaced the Gas Energy Act, and provided the
opportunity to abolish the state-owned service model (while maintaining and
recognizing the existence and necessity of natural monopolies). Further differentiation
of roles in the gas industry provides an opportunity for new operators to enter the
market, basically at the cost of structural change of the existing actors. The primary
purpose of Act XLI of 1994 was to provide opportunity to the privatization of the gas
market and to convert the former ownership of the state into an administrative and
supervisory activity. However, it did not respond to the market liberalization which had
already appeared in the spirit of the age, moreover it was set out as a goal by the
European Union as well. As legal harmonization in Hungary progresses, preparing for
future accession, the pressure to prepare for an open market increases as well.

3. Energy policy of the European Union, on the way to the liberalized market

In the 1980s and 1990s, the privatization and liberalization of European gas
markets had already come up in the political discourse.!5 Initially, many of the market
players at the time considered the introduction of a liberalized market risky, some even
envisioned a complete collapse of the market. In an environment, not supported by
actors (and often governments), did the European Commission begin to develop
ambitious regulatory targets for the introduction of competition and liberalization.!6
Until the late 1990s, the European natural gas market was vertically integrated and
typically state-owned (as in Hungary). Vertically state-owned integrated companies were
mainly responsible for the transmission, storage, distribution and service of natural gas
to final customers, in particular for the industry and households.!” It is characterized by
public utility (thus a mandatory) service, and by the fixed prices and tariffs.
The Commission intended to break this inflexible, anti-competitive model.!

13 Szazadvég Gazdasagkutato Zrt. 2017.
14 Kazianer 2009, 3—4.

15 Stern 1998, 36.

16 Haase 2008, 3.

17 Fafaliou & .. Polemis 168.

18 Meeus et al. 2013, 35.
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The preparation of the market opening process was a long process, even
according to the standards of the European Union, conducted by the European
Commission which was also responsible for the supervision of the energy sector of the
Community. The White Paper on the Internal Energy Market was released in 1988,
in which the European Commission set out the conditions for liberalizing the gas and
electricity market: (a) the partial and then full extension of competition law to all areas
of the energy sector and the mandatory granting of TPA (Third Party Access) to large
industrial customers; (b) the completion of the internal gas market and the mandatory
extension of the TPA to all small industrial customers; (c) ensuring transparency of
prices and introducing a directive on the supply of gas and electricity.

The Commission was building uniform regulation step by step, the Price
Transparency Directive (90/377/EC) otrdered to publish the prices of electricity and
natural gas according to each Member State, thereby facilitating the development of
price competition in the market.! The aim of the Gas Transit Directive (91/296/EC)
is to eliminate borders between gas networks, to ensure free access to the networks
without threatening system reliability and reserve capacity.2’ The road was not smooth,

several initiatives of Commission seemed too ambitious and failed, but in the end,
Directive 98/30/EC on the Internal Regulation of the Natural Gas Market regulated
the activities of transmission, distribution and storage of natural gas — including LNG
— as well as market access, the operation of the systems and the conditions of granting
(authorizations for the above mentioned activities, hence taking another important
step towards market opening (opening of the TPA).2! It is a bit ironic that the biggest
impact of the Directive is that it turned out what barriers stand in the way of the
realization of market liberalization, mainly due to partial or inadequate implementation
by the Member States: (a) inadequate and not efficient unbundling; 22 (b) inadequate
explanations of denial of access to the network; (c) high level of transportation tariffs;
(d) technical, quality problems; (¢) capacity problems; (f) news market actors have
difficulties in accessing gas resources; (g) all-embracing vertical integrations of the
entire value chain might dominate; (h) medium and long-term contracts are still in
force.

Directive 98/30/EC had made a significant contribution to the creation of the
internal market of natural gas, however, specific measures were needed to solve the
above mentioned problems and — in order to ensure equal competitive conditions —
concrete measures wete needed to be taken. Directive 2003/55/EC (Gas Ditective) of
the Council and the Parliament aims to respond these challenges, by seeking to reduce
the risks of market dominance and hostile buying behaviour by providing network
access through non-discriminatory transmission and distribution tariffs, while
protecting the rights of small and vulnerable consumers.? It lays down common rules
for the transmission, distribution, supply and storage of natural gas, as well as the
organization and functioning of the natural gas sector, market access and the

19 Horanszky 2005, 36.
20 Lecarpentier 2000, 1.
21 Finon & Locatelli 2002, 3.

22 Unbundling of gas activities within the company at least at the accounting level.
23 Meeus et al. 2013, 34.

154



Zsolt Czékmann Journal of Agricultural and
Certain steps of the regulation of the Environmental Law
gas market model changes in Hungary 28/2020

procedures for the granting of licenses for the transmission, distribution, supply and
storage of natural gas.

In order to ensure efficient and non-discriminatory network access,
transmission and distribution systems need to be operated by different legal entities in
the case of vertically integrated companies. That is to say, the operation of natural gas
networks must be separated from supply and transmission activities. Therefore, in the
future, the one who is responsible for natural gas supply cannot be the owner of the
transmission network.24

The proposal of the Commission for the complete separation was not an
unanimous success among the Member States. France and Germany were against the
proposal, so were Austria, Bulgatia, Greece, Latvia, Luxembourg and Slovakia. It was
considered unconstitutional and according to them it could have harmful social
consequences. Instead of this, they sought to preserve the option of ’legal unbundling’,
according to what companies would retain their network assets while ’effectively
separating interests’ — through rules on assets, equipment, personnel, and conformity
test.

In January 2007, the Commission defined legal unbundling as one of the main
reasons which appear as a barrier in the realization of marketization. In the system of
legal unbundling, permeable networks might be owned by integrated companies,
however, it should be directed by a legally independent institution. Nevertheless,
according to the Commission, this legal institution is inadequate for the following
reasons:2® (a) network access: legal unbundling does not resolve the conflict of interest
— of network access — between the large embedded syndicates and the companies
(pipelines or gas storage facilities); (b) access to information: network operators may be
tempted to provide key information on pipelines and gas storage facilities first to the
production and supply departments of large companies; (c) investments: it is a
fundamental interest of embedded market players to reduce their investments in new
network capacities if this generates more competition in the domestic market.26

The FEuropean Union also considers it necessary for transmission and
distribution system operators to have effective decision-making rights over the assets
that are necessary to maintain, operate and develop the networks. The Commission
intends to reduce the powers of regulatory authorities to the same minimal level in all
Member States. These authorities have the right to set or approve tariffs, or at least to
determine or approve the methods to be used for calculating transmission and
distribution tariffs and tariffs for access to liquefied natural gas (LNG) facilities.

The purposes of the establishment of a new organ, European Regulators Group
for Electricity and Gas (ERGEG) were defined, which would set up an appropriate
advisory mechanism to encourage cooperation and coordination between national
regulators. Furthermore, this body would facilitate the development of the internal
market of natural gas and would take steps to promote the consistent application of the
Directives and the common rules for the internal market in electricity in all Member
States.

24 Zyuzev 2008, 38-39.
25 Haase 2009, 197-201.
26 BurActiv 2018.
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Furthermore, this body would facilitate the development of the internal market
in natural gas and take steps to promote the consistent application of the Directives and
common tules for the internal market in electricity in all Member States.

This directive has therefore fundamentally affected the structure of the gas
industry by reducing the role of regulatory authorities and broadening the tasks of
distribution, storage and system licensees.

The Gas Directive, which has caused a great of controversy, has brought down
many walls and it did not give much scope for action for the market players, since the
deadline of market liberalization was set up till 2007.

EU legislation has moved further towards a single gas market,?” regulating
security of gas supply, aiming to maintain the security of natural gas supply by ensuring
the prevention of supply disruptions and by coordinating actions as well as
guaranteeing the proper and continuous functioning of the internal market in natural
gas. The regulation establishes a common framework within which security of gas
supply is a shared responsibility of natural gas undertakings, EU Member States and the
Commission. It also provides a transparent mechanism for coordinating the response
to emergencies that arise in the Member States or at regional or European level.28

Directive 2009/73/EC on Common Rules for the Internal Market in Natural
Gas is the next milestone in the rules of the now liberalized market. The introduction
of common rules at EU level about transmission, distribution, supply and storage of
natural gas should be conformable with the goals of ensuring market access and
allowing non-discriminatory competition.??

Countries of the European Union must ensure the integration of national
markets at one or more regional levels, which is the first step towards a fully liberalized
internal market. Isolated systems that form ’natural gas islands’ also need to be
integrated. In this regard, national regulatory authorities should cooperate with the
Agency for the Cooperation of Energy Regulators (ACER).

Starting from 3 March 2012, EU countries had to unbundle transmission
systems and transmission system operators. This means that undertakings producing
or supplying natural gas or electricity may not exercise any right over transmission
system operators, or vice versa.3?

EU countries and competent authorities have the right to access to the accounts
of natural gas undertakings, while preserving the confidentiality and protection of
certain data. Natural gas undertakings are required to keep separate accounts for their
gas supply activities, such as transmission and distribution.

EU countries or the competent regulatory authorities shall be responsible for
organizing a system that provides non-discriminatory access to the third parties about
the transmission and distribution networks based on published tariffs.

27 Andersen & Sitter 2009, 7-8., 18.
28 994/2010/EU rendelet.

29 Cavaliere 2007, 7-8.

30 European Union 2019.
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The Directive has been in force since 3 September 2009 and had to be
implemented into domestic laws of the Member States of the EU by 3 March 2011.

Due to this Directive, the EU moved closer to the internal gas market that was
gradually coming to fruition since 1999. The aims are to provide free choice for all
consumers — thus, citizens and businesses — of the Community, to open up new
business opportunities and expand cross-border trade, thereby improving efficiency,
competitive prices and higher levels of services, as well as to contribute to security and
sustainability of supply.3!

4. Market liberalization and model change in Hungary

From the second half of the 1990s until 2009, that is to say, for more than a
decade, Hungary made efforts to keep up with pace dictated by the EU. Just as the
preparation for market liberalization in the EU took place in two steps, the
implementation of Directive 98/30/EC into the domestic legal system was the first
step in this direction, in accordance with Act XLII of 2003 on Natural Gas Supply.

The purpose of the law is to provide safe and economic supply of natural gas
with adequate quality for the consumers and its peculiarity is that it manages the system
that is gradually opening up the competitive market and the public utility setvice
simultaneously,? thus creating the so-called hybrid model. The role of the state will
continue to focus on the regulatory and supervisory role and should be aimed at
protecting consumers, ensuring equal opportunities in the market, and controlling
market players who are in a dominant position.

5. The hybrid model

The law divides consumers into two groups, empowered consumers are free to
decide from whom to purchase natural gas, including the option to continue to use the
public utility. This is in accordance with the gradual introduction of TPA.

Dualism can also be observed in pricing, because - while the empowered
customer is free to agree on the price of the service on the basis of a freely concluded
contract — the wholesale and consumer price of natural gas for public utility services is
still set by the responsible minister. Gas supply operates through the cooperating
natural gas system. Two market mechanisms operate within the system with separated
players and regulations.

31 Directive 2009/73/EC (1).
32 Rationale for the Act on Gas Supply.
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Figure 1: Gas market model 200733

A two-faced, partially open, market-based and a closed market of utility nature
develop from the regulated market. New players enter to the market structure and the
role of old players change.’*

The new players: (a) empowered consumer (consumer who intends to and is able
to step out from the regulated market to the open market); (b) gas trader (who carries
out commercial activity towards the empowered customer. A natural gas trader can also
sell gas, in so far as he is authorized to do so and the two activities are separated at least
at accounting level); (c) deliverer company?35 (who delivers natural gas to a customer by
means of a transmission line. It may also be a gas supplier on a regulated market, if this
activity was one of the tasks of the gas supplier on the regulated market.); (d) storage
company (who stores gas on the open market according to its contract of services.
It can be a completely new entrant and it can also be a storage company that carried out
these activities in the regulated market until then.); (e) supplier company (who operates
the regional supply system, delivers natural gas to the customer. Usually — due to the
lack of parallelism of the system — it is formed from the gas supplier of the regulated
market, it does not engage in commercial activities.)

3 Presentation of Géabor Molnar, director of MGE, held at the Gas Industry Conference,
Budapest, 22.05.2007.

34 Horanszky 2005, 23-24.

3 Lavrijssen, Marhold & Trias 2016, 13.
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The old players: (a) gas seller (who is obliged to supply natural gas only to
consumers who remain in the public utility. Besides providing natural gas to public
utility customers and arranging its import, it can also carry out transport and storage
activities for them — if this was also a task on the regulated market.); (b) regional gas
supplier (Its task is exclusively to supply the consumers left in the public utility, to
operate the supply line. It carries out retail activities.); (c) Consumer (the final user who
has remained in the public utility and pays a fee according to its tariff system).

Due to the parallels of the hybrid model, it was intended to be a temporary
structure model, so was it considered by market players, therefore after taking the
necessary unbundling measures (firstly, by changes of accounting, secondly, of
company structure changes), they turned to the legislator and to the EU. MOL tried to
exit the gas business in the name of the players, the natural gas business was outsourced
from the company and in January 2004 the natural gas wholesale and natural gas
storage were sold to the German E-ON Ruhrgas International. The EU, however, did
not agree with the sale of natural gas transmission, thus it remained in FGSZ Ltc.
(a member of MOL group).36

The trading structure in 2007 looked as follows, typically as a legacy of the
regulated market model:

FOGAZ Zr. irligan
50%+1Budapest local g, 49,83% 44% RWE
RWE 8% others

§8,1% E.ON

1,8% oth
3% ofhers E.ON Féldgaz Trade Zrt.

99,95 % E.ON, 0,06% others | 100 % E.ON Rubrgas Int. Ag.

Figure 2: Service structure of the Hungarian gas market 200737

36 Weiner 2019, 183.
37 Presentation of Géabor Molnar, director of MGE, held at the Gas Industry Conference,
Budapest, 22.05.2007.
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The legislator did not intend to maintain the temporary nature of the hybrid
solution (moreover, the market would not have tolerated it either, since the insurance
of public utility services imposed a disproportionate burden on gas sellers, which they
were able to compensate only partially).

Due to the entry into force of Act XL of 2008 on Gas Supply, time came to
introduce the liberalised model in the domestic market as well, eliminating thus the dual
— public utility and free market — model. Consumers and traders can purchase natural
gas in the open market, and sell them in the same way. Residential consumers and retail
businesses will be entitled to a universal service of natural gas. In this framework, they
can purchase natural gas of a specified quality from universal service providers at fair,
casily and clearly comparable, transparent prices. Thus, universal service is rather a
service package that provides a certain level of security standards that is set in the law,
than a ’distracted’ from market conditions.’8 For this purpose, former public utility
service providers are obliged to provide universal service in their supply area to
residential customers who wish to purchase natural gas under such service conditions.
The universal service user may decide to enter the free market or to remain with the
universal service provider. In the new model, the distribution and commercial functions
are separated, but this does not impose an additional burden on the user receiving the
universal service.

The notions of user and consumer are also divided. Users are those who
purchase natural gas for personal use without commercial purposes, while consumers
are residential users. With this solution, the market model predominates in every
respect.

The new structure model is presented in the chart below:

HAZAI FOLDGAZIPAR JELENLEGI MUKODESI MODELLIE
CURRENT OPERATIONAL MODEL OF THE DOMESTIC NATURAL GAS SECTOR

Nem) egyetemesiszolgdltatas
keretebenivetelezé felhasznalok

Customerspurchasingoutside the
universalservice

Szallitasirendszer-izemeltetd
Titansmissions systemioperatol

Hazai termeldk
Domestic producels

Foldgaztarolok
Natural gas storage facilities
Egyetemesszolgaltatas kereteben
vételez6 fogyasztok
Eloszték Customerspurchasingunder
universal service

Distribution system opefators

]
Figure 3: The currently operating model of the gas industry3?

38 Rationale for the Act on Gas Supply.
% Data of the Hungarian natural gas system 2018, Hungarian Energy and Public Utility
Regulatory Authority.
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The structure of the new model meets the requirements of the EU towards a
liberalized market, the legal framework ensures the possibility of market mobility,
and at the same time it protects and guarantees the right of consumers to safe and high-
quality care. The seemingly ideal picture is shaded if we look at how the image of the
domestic service providers, suppliers and reservoir actors has evolved.

SHARE OF DIRECT OWNERS

Owners

Natural gas
storage
companies

Transmission
system
operator

Distributors

Universal
service
providers

Natural

gas
traders

Pipeline
suppliers of
propane-
butane gas

Organized
natural gas
market license
holder

Non-
cumulative
total

State ownership

28,5

0,8

1,9

Municipalities

0,04

0,04

Investors
registered in
Hungary in total
with hungarian
majority
ownership

100,0

77,8

100,0

63,3

11,3

100,0

Hungarian
capital interests
in total

100,0

285

77,8

100,0

64,1

11,3

100,0

68,2

Investors
registered in
Hungary in total
with foreign
majority
ownership

222

24

8,3

Foreign
investors in
total

32,2

228

Investors in
foreign majority
ownership in
total

71,5

22,2

34,6

88,7

31,0

Not registered
by item

1,2

0,8

Total

100,0

100,0

100,0

100,0

100,0

100,0

100,0

100,0

Table 1: Share of direct owners*0

Share of direct owners. If an owner is Hungarian-owned in 51%, then the given
licensee is 100% Hungarian-owned.

40 Data of the Hungarian natural gas system 2018. Hungarian Energy and Public Utility
Regulatory Authority.
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Among market participants, the ratio of domestic capital interest is outstanding,
which is important for a strategic sector, but if we break it down to the level of
activity/company, it can be seen that each activity is performed by a very narrow
market player. Natural gas storage services were provided by the state-owned
Hungarian Gas Storage Ltc. (FGSZ Ltc.) which kept its monopoly position in
transmission, and among universal providers the only remaining company is NKM
Energy Ltc.,*! since the other providers stepped out of the market.42

These monopoly situations necessarily have a distorting effect on competition,
their formation cannot be justified by the provisions of the legislation on natural gas
supply, the reasons are to be found elsewhere (moreover, it does not fall in the scope of
the present study either). It should be noted, however, that the current model has a
large number of players on the trader side and the principles of the market model seem
to predominate (even with necessary or inherited centres of gravity),** however, only
the lower branch of the two-tier monopoly model has been resolved noticeably, the
monopolies in the natural monopoly situation, formed (established) for reasons of
national economy or priority security of supply, still remained.

41 The natural gas supplier company of NKM Ltc. INKM Féldgazszolgaltaté Zrt. — NKM Gas
Supplier Ltc.) and the electricity supplier company (NKM Aramszolgéltaté Zrt. — Electricity
Supplier Ltc.) merged on 30 June 2019, the new company was named NKM Energy Ltc. INKM
Energia Zrt.). As the competitive retail business was transferred from MVM Partner Ltc. to
NKM Energy Ltc. on 31 March 2020, NKM Energy Ltc. provides more than 45% of the energy
consumption of the country.

42 Magyar Energetikai és K6zmu-szabalyozasi Hivatal 2020.

43 Irene & Michael 2010, 171.
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CZEKMANN Zsolt*
A gazpiaci modellvaltas szabalyozasanak egyes 1épései Magyarorszagon™

1. A hazai gazpiac kialakulasa

Az els6 hazai gazgyar és az utcai kbzesShaldzat lefektetése Mayer és Kapferer
nevéhez fiz6dik, akik 1855-ben épitették meg gyarukat. Egészen addig Pesten csak
néhany létesitmény rendelkezett egyedi gazellatassal. A pesti koézvilagitast 1856-ban
helyezték tizembe, majd ezt a Lanchidon keresztill Budara is kiterjesztették. A gazellatas
lassan tetjedt, a szazadforduldig négy gazgyarat épitettek, ezek kérnyezetében mikodott
csak vezetékes gazszolgaltatas.!

A szénhidrogének térhéditasa a vildgban a XX. szazad elején kezdddott el,
Magyarorszagon igazi fordulépont 1910-ben kovetkezett be, amikor a Févaros a
gazgyarakat tulajdonaba vette és megalakult a Févarosi Gazmuvek. Weiss tervei alapjan
korszerl gazgyarakat épitettek majd felszamoltak a korabbi elavultta valt gyarakat.
Lassan megkezd6dott hazankban a termelés fokozasa, termelé berendezések épitése,
toldgazkészletek kutatasa, felfedezése. A hazai szénhidrogén kutatisba a kilfoldi cégek
is beszalltak, f6leg amerikaiak és németek, el6bbiek a dunantdli tertletek, utébbiak a
dél-alfoldi teriiletek koncesszidjat is megszerezték. Az elsé csévezetéket 1943-ban
fektették le, ekkor kezd6dott el a f6ldgaz szallitasa Budafardl Nagykanizsara.2

A magyar k&olaj- és gazipar 1957-ben 4j, egységes szervezetbe tomorilt.
Az Orszagos Koéolaj-¢s Gazipari Troszt 24 vallalata, Gzeme és intézménye révén
gondoskodott a kdolaj és f6ldgaz kutatasarol, feltarasardl, feldolgozasardl, valamint a
vidéki varosi gaz gyartasardl, a szénhidrogéntermékek szallitdsardl, elosztasardl és
értékesitésérl. A szénhidrogén kutatasok az orszag szamos terilletén sikerrel jartak,
és az 1950-es években feltart gazkincs mar nagyban hozzajarult a gazipar fejlédéséhez.
Az Orszagos Koolaj és Gazipari Trészton beltl hoztak létre 1967-ben a hazai 6 nagy
regiondlis allami gazszolgaltaté villalatot (EGAZ, DEGAZ, FOGAZ, TIGAZ,
DDGAZ, KOGAZ). A 90-es évek kozepén lehetévé valt a gazellatis a megyéken beliili
kisebb teleptiléseken is.

Zsolt Czékmann: Certain steps of the regulation of the gas market model changes in Hungary —
A gazpiaci modellvaltas szabalyozasanak egyes 1épései Magyarorszagon. Journal of Agricultural and
Environmental  Law ISSN  1788-6171, 2020 Vol. XV No. 28 pp. 149-180,
https://doi.org/10.21029 /JAEL.2020.28.149

* dr. jur., PhD, egyetemi docens, tanszékvezetd, Miskolci Egyetem, Allam- és Jogtudomanyi Kar,
Kozigazgatasi Jogi Tanszék, e-mail: jogczzs@uni-miskole.hu
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A lokalizacié mindig is meghatirozé volt a hazai gazpiaci struktdra
kialakulasaban, ennek eredménye lett az a kétszinti monopdlium rendszer, amely
egészen a liberalizaciéig meghatarozoé volt.

Ez azt jelentette, hogy a tavvezetéki szallitast és a tarolasi tevékenységet egy
nemzeti monopdlium végezte, mig a gaz elosztasat, fogyasztokhoz vald eljuttatatisa
azonban mar egy-egy lokalis elosztévallalat feladata volt, amely a maga teriilletén szintén
monopoliumként mikoédott. A magyar gazipar mellett az Burépai Unié tagorszagai
kozil Belgium, Gordgorszag, Finnorszag, Svédorszag, Portugilia és Luxemburg
gazipara is hasonld szerkezetd volt.3

A jogszabalyi keretek is ennek a szerkezetnek megfelel6en alakultak.
A gazenergiardl szo6l6 1969. évi VIL t6rvény (Gt.), amely a banyaszatrdl sz6l6 1960. évi
III. t6rvénybdl (tovabbiakban: Bt.) 'nétt ki’, egyiitt kezeli a gaz termelés és szallitas
(II. fejezet) tevékenységeket, és killon fejezetben szabdlyozza a gaz szolgaltatast
(III. fejezet). A jogszabaly szerkezete jOl visszaadja a kétszintd modell szerkezetét.
Az eredeti szabalyozas, hasonléan a Bt. banyaszati tevékenységét szabalyozé
sz6vegéhez, mai szemmel nagyon szlkszava volt, csak az alapvetS rendelkezések és
el6irasok talalhatéak benne. Az 1994-ig hatalyban 1évé Gt. tizennégy kisebb-nagyobb
modositason ment at, ezek kozul kiemelendd az 1/1977. (IV.6.) NIM rendelet, a Gt.
végrehajtasi rendelete, és a szabalyainak koszonhet6en bekeriiletek a Gt. egységes
szovegébe azok a rendelkezések, amelyek a technikai szabalyozas feltételei.
A rendszervaltozas ilyen jogszabalyi és szerkezeti kdrnyezetben érte a f6ldgazszektort,
amely ekkorra a lakossag jelentSs részéhez eljutott, és mint koziizemi szolgaltatas* mind
a lakossagi, nagyfogyasztoi és ipari szektor szamara meghatarozé energiahordozo volt.

Ez a modell kevés szereplével mikodott:S

TermelSk és importérok: a gaz piacra juttatisa a feladata, a gazértékesitGvel all
kapcsolatban (és a gazértékesitd is ellathatja ezt a feladatot).

Gazértékesits (nagykereskedd): integralt gazipari vallalkozasként is jellemezhetd.
Feladata a gaz tavvezetéki szallitisa, a tavvezeték rendszerfeliigyelete, a tarolok
létrehozasa és muikodtetése, az import és az export bonyolitisa, a gazzal vald
kereskedelem. A gazértékesitd egyetlen nagykereskedSként koordinalja az adott orszag
gazszikségletének fedezését. A kettés monopol struktira ’felsé 4ga’. Magyarorszagon
az Orszagos Koolaj és Gazipati Troszt toltl be ezt a poziciot.

Regionalis vagy lokalis gazszolgaltatd: egy-egy fOldrajzilag kortl hatarolt
tevékenységi terliletl vallalkozas. Feladata a gaz elosztéhalézatokon valé szallitasa,
a fogyasztok biztonsagos és folyamatos gazellatdsa. Kiskereskedelmi tevékenységet
folytat a piacon és a tertileti kizardlagossagért altalaban kozszolgaltatasi kotelezettség
terheli, melyért cserébe jogilag monopol helyzetet biztositanak szamara.

3 Horanszky 2005, 5.

4 A kozszolgaltatasi szerz6dés fogalmat a Polgari Térvénykonyv (1954. évi IV. torvény, a Ptk.)
1978.03.01-t6] vezeti be, és a kozszolgaltatasi szerz6dés alapjain a szolgaltaté koteles
meghatarozott id6ponttdl a fogyaszté szamara folyamatosan és biztonsagosan a fogyasztd igénye
szerint meghatarozott kéziizemi szolgaltatast — igy kilénésen gazt, villamos energiat és vizet —
nydjtani, a fogyaszté pedig koteles idészakonként difjat fizetni. (378. §) 1994-t6l kéztizemi
szerz6désként nevesiti a Ptk.

> Horanszky 2005, 7-8.
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A lokalis monopoliumokat a szolgaltatasi kényszer, azaz a koziizemi jellegbdl
ad6do szolgaltatdi kotdttség ellensilyozta, de altalaban elmondhaté volt, hogy a gazpiac
szereplGinek relative szlkre szabott volt a mozgastere.

Fogyasztok: a gaz végfelhaszndléi. A nagyfogyasztok egyes csoportjait
a gazértékesité is cllathatja gizzal a tavvezetéki rendszerérdl. Altalaban hirom f6
csoportra oszthatok: a lakossagra, a kommunalis fogyasztokra és az altalanos céla
fogyasztokra. A Gt. és a Ptk. nem differencial a fogyasztok kozott a kézlizemi jelleg
alapjan, igy a gazszolgaltatok szerzédéses helyzete is kotott volt a zart piacon.

Ez a modell biztositotta hosszutivon képes volt a hazai gazellatas
megszervezésére és biztositasara. Az allami szerepvallalds dominans, hiszen a szereplék
valamennyien allami vallalatok.

2. A rendszervaltozas kévetkezményei a hazai gazpiacra

A rendszervaltozast kévetSen kettGs szotitasba kerillt a gazpiac (is). Egyrészrdl
er6s6dik a kozszolgaltatasokkal szemben timasztott szakmai paradigmavaltas igénye,
a kozszolgaltatasi modell feltlvizsgalatanak szitkségszerlisége. Ezzel parhuzamosan
az Eurépai Unidban is elkezd6dik az energiapiac egységes piaci szabalyozasianak
el6készitése, elére vetitve a vertikdlisan integralt vallalati modell® djragondolasat.
A masik meghataroz6 szempont az allami vagyonhoz valé hozzaallis megvaltozasa,
a privatizaciés folyamatok megindulasa.

A kilencvenes években egyre t6bb kilénb6zé  allaspont jelent meg
a kozszolgaltatasok szerepérdl, egyre er6s6dott a kozszolgaltatasok liberalizalasanak,
s ennek kapcsan privatizalasinak kovetelése a kialakuld versenyhelyzet jotékony hatasat

¢ Vertikalis integracié: egy vallalat vagy vallalatcsoport tébb gazipari tevékenységet is folytat:
példaul gazt termel, szallit, elad, tarol. A vertikalisan integralt vallalatok gyakran nem sajat cégen
belil kombinaljak a gazipari tevékenységeket, hanem részvényeik, részesedésiik van egy masik,
az Ovétdl kilonbozé tevékenységet végzd gazipari cégben. a) Vertikalisan integralt vallalkozas:
a vallalkozasok kozotti 6sszefonddasok ellendrzésérdl szolo 139/2004/EK tanacsi rendelet
3. cikkének (1) bekezdésében meghatarozott foldgazipari véllalkozas vagy vallalkozasok
csoportja, ahol az érintett vallalkozas (vallalkozascsoport) a féldgazszallitas, a rendszeriranyitas,
a foldgazelosztas vagy a foldgaztarolds kozil legalabb az egyik tevékenységet, tovabba
a foldgaztermelés és a foldgaz-kereskedelem koziil is legalabb az egyik tevékenységet végzi.

Az BEurépai Unidban a vertikdlis integracié mellett gyakran megjelenik a horizontalis integracié
is. Horizontalisan integralt a vallakozas, ha gazipari tevékenység mellett mas nem gazipari
tevékenységet is folytat az adott piacon, példaul a f6ldgaz és a villamos energia ellaté vallalkozas.
Nem ritka a telekommunikacio, a tavfités vagy a vizszolgaltatissal valé integralédds sem.
Az integracié célja legtébbszor a kockazatminimalizalds. Sokan a gazipar jovéjét a villamos
energia-szektorral valé integraciéban latjak, készonhetSen a villamos tertileten is zajlé piacnyitasi
folyamatnak, valamint az egyre elterjedtebb foldgaz tlzelésti erémiveknek. Szamos példat
lathattunk mar erre. Egyre nagyobb horizontalisan integralédott energiaipai vagy ahhoz szorosan
kapcsolod6  vallalatok jonnek létre az Unioén belil. Horizontalisan integralt vallalkozas:
olyan vallalkozas, amely a foldgaztermelést, vagy az e torvény szerinti engedélykoteles
tevékenységek kozil legalabb az egyik tevékenységet végzi, valamint egyéb nem foldgazipari
tevékenységet is folytat.

Horanszky 2005, 25-26., valamint a 2008. évi XL. térvény a foldgazellatasrdl 2. § 41.
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hangsulyozva.” A nemzetkdzi intézmények és Oriascégek a  kozszolgaltatisok
maganositasaban érdekeltek, s egyre nagyobb nyomast gyakorolnak a nemzeti
kormanyokra, hogy piacositsak kozszolgaltatasaikat.8 A privatizacié elénye, hogy
a verseny kikényszeritené a hatékonysagnévekedést az adott kozszolgaltatis terén,
ezaltal lehet6vé valna a koltségek, s ezaltal a szolgaltatas aranak csékkentése is. Ellenérv
maradt azonban, hogy a koézszolgaltatasok ellatisa, jellegénél fogva allami feladat,
placositasuk visszafordithatatlan folyamat, s veszélyezteti a kozszolgaltatisok
fenntarthatésagat, nem muikdodtethetd pusztin piaci alapon, révidtava profitlogika
mentén. ,,Ovatosségra intenek azok a szakért6k, akik ravildgitanak arra, hogy
a magantSke bevondsa esetén megjelenik a profitérdekeltség, s ez tovabb dragithatja
a szolgaltatast. Kilondsen igaz ez a természetes monopodlium allapotiban 1évé
halézatos rendszerek esetében, ahol a pusztan a privatizacio révén nem teremtédik meg
a versenyhelyzet, csupan egy allami monopdlium alakul it maginmonopdliumma.”
A természetes monopéliumok felszamolasanak eszkéze a  vertikdlis  integracié
megszintetése, a halézat és szolgaltatd, tovabba a nem-piaci tevékenységet végzé
egységek elvalasztasa.l0 A levalasztott tevékenységek szabadon versenyzévé valnak,
csupan maga a halézat marad a természetes monopdlium allapotaban. A hazai piacon ez
azt jelentette, hogy a vertikdlisan integralt allami tulajdond trdszt, az OKGT
feldarabolasa jelentete megoldast, azaltal, hogy a regionalis szolgaltatokat levalasztva
kezdédik el a monopolhelyzet felszamolasa.

Ez egybeesik az allami vagyon privatizaciora valé felkészitésével. A privatizacié
motivaciol elsGsorban a koltségvetési bevételek névelése, a vallalatok hatékonysaganak
javitasa és a nemzetkdzi know-how bevonzasa voltak.!! A privatizacié eredményeként a
regionalis szolgaltatok tulajdonosi viszonyai atrendezddtek, megjelent a kilfoldi toke,
ezzel egyltt a nemzetkdzi konszernekhez csatlakoztak a vallaltok, Gj vallalatiranyitasai és
mikodési szerkezetet meghonositva.!2

Az OKGT privatizalasaként a MOL Rt. 1991-es megalapitisakor az OKGT
jogutod nélkili megsziinésével jott 1étre, és ezzel a 1égid egyetlen teljesen integralt olaj-
és gazipari cége lett. A vallalat folyamatosan bévilt, és az ezredfordulé kornyékén
megkezdte kulfoldi terjeszkedését is, amely eredményeképpen Kozép-Eurdpa vezetd
olajipari cégcsoportjava nétte ki magat.!3 A szektor privatizalasa nemjelentette az allam
teljes kivonulasat a tulajdonosi kérbdl, egyes szereplSknél részvénypakettet tartott meg,
mig a stratégiai szerep miatt szinte valamennyi privatizalt vallalatnal aranyrészvényt
tartott fenn, amely vétdjogot biztositott a vallalati déntéshozatalban.

A gazpiaci szektorban az allami szerepvallalas a kozvetlen tulajdonosi szerepének
jelentSs csokkenésével aranyosan visszaszorult, a megvaltozott piaci szerepekhez egy 4j
szabalyozasi kornyezetre is szitkség volt. Az allam az aktiv piaci szerepl6i magatartastol

7 Laffont 2005, 73-74.

8 Kadarné Horvath 2009, 306-307.

? Uo. 307.

10 Borbély 20006, 7.

11 Takacsné T6th, Kotek & Selei 2019, 34.
12 Kaderjak et al 2012, 257-258.

13 Szazadvég Gazdasagkutato Zrt. 2017.
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elkezdet visszavonulni, és a piaci folyamatok szabalyozasi és felligyeleti tevékenységét
megerSsitendd 1994-ben létrehoztdk a Magyar Energia Hivatalt.!4

A gazszolgaltatastdl sz016 1994, évi XLI. torvény (egységes szerkezetben
a végrehajtasarol szol6 3/1995. (1.20.) Korm. rendelettel) véltotta fel a Gt.-t, a torvény
pedig megteremtette az allami tulajdonon alapul6 szolgaltatasi modell felszamolasanak
lehetéségét  (fenntartva és  elismerve a természetes monopoliumok 1étét  és
szitkségszerlségét). A gazipari szerepek tovabb differencidlasa lehetGséget biztosit Uj
szereplGk belépésére a piacra, alapvetSen a meglévs szereplSk szerkezeti valtozasa aran.
Az 1994. évi XLI. torvény elsédleges célja a gazpiac privatizacidjanak lehet6vé tétele,
és az allam eddigi tulajdonosi mindségének igazgatasi, fellgyeleti tevékenységgé
konvertalasa. Nem adott azonban valaszt a korszellemben mar megjelen és az Eurdpai
Unié altal célul kitdzott  piacliberalizaciéjara.  Ahogyan halad Magyarorszagon
a jogharmonizacid, felkészilve a j6vébeli csatlakozasra, ugy er6sédik a kényszer a
nyitott piac el6készitésére.

3. Az Europai Unié energiapolitikaja, iton a liberalizalt piac felé

Az 1980-as és 1990-es években az eurdpai gazpiacok privatizacidja és
liberalizaciéja mar felmeriilt a politikai diskurzusban. Kezdetben az akkori piaci
szerepl6k kozil sokan a liberalizalt piac bevezetését kockazatosnak tartottdk, egyesek a
piac teljes 6sszeomlasat vizionaltak.!s Ebben a szereplSk (és gyakran a kormanyzatok)
altal nem tamogatott kérnyezetben kezdte meg az Eurdpai Bizottsag az ambicidzus
szabalyozasi célkitizéseinek kidolgozasat a verseny és a liberalizacié bevezetéséhez.!6
Az 1990-es évek végéig az eurdpai f6ldgazpiac vertikalisan integralt volt és jellemzben
allami tulajdonban volt (mint példaul  Magyaroroszagon). A vertikalisan allami
tulajdonban 1évé integralt tarsasagok fSként a foldgaz szallitasaért, tarolasaért,
elosztasaért és szolgaltatasért voltak felelések a végsé fogyasztok felé, igy killénésen az
ipar és a haztartdasok szamara.!” Jellemz6 volt a kézlizemi (kételezd) szolgaltatas, és az
arakat és a tarifakat érinté szabalyozasa. Ezt a kotott, versenyt kertilé modellt kivanta a
Bizottsag feltorni.18

A piacnyitasi folyamat el6készitése hosszu folyamat volt még az Eurépai Unid
léptékével mérve is, motorja az energiaszektor kozosségi felligyeletét végz6 Eurdpai
Bizottsag volt. A 1988-ban jelenik meg a Fehér Koényv a belsé energia piacrdl, amelyben
az Hurdpai Bizottsig meghatarozta gaz- és villamos aram piac liberalizacidjanak
feltételeit: (a) a versenyjog részleges, majd teljes kitetjesztése az energiaszektor minden
terilletére, és a TPA (Third Party Access) kotelezé engedélyezése a nagy ipari
fogyasztok (large industrial customers) szamara. (b) a belsé gazpiac teljessé tétele,
valamint a TPA kotelezé kiterjesztése minden ipari fogyasztok (small industrial
customers) szamara. (c) az arak atlathatésaganak biztositdsa, valamint a giz és villamos
aram szallitdsat szabalyz6 iranyelv bevezetése.

14 Kazianer 2009, 3—4.

15 Stern 1998, 36.

16 Haase 2008, 3.

17 Fafaliou & Polemis 168.
18 Meeus et al. 2013, 35.
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A Bizottsag 1épéstél lépésre halad az egységes szabalyozas felé, 1990-ben a
90/377/EK Iranyelv Az arak atlathatésagardl szolé (The Price Transparency Directive)
eléirta a villamos aram és a foldgdz — tagallamok szerinti — d4ranak nyilvanos
kozzétételét, ezzel is elGsegitve az arverseny kialakuldsit a piacon.!® A 91/296/EK
Iranyelv A foldgaz halozatokon keresztll torténd szallitdsara vonatkozé (Gas Transit
Directive) iranyelv célja a gazhalézatok kozotti hatarok felszamolasa, a halézatokhoz
val6 szabad hozzaférés biztositasa,2? a rendszer megbizhatésaginak és tartalék
kapacitasanak veszélyeztetése nélkiil.2! Nem volt z6kkenomentes az ut, a Bizottsag t6bb
kezdeményezése is tal ambiciézus volt és elbukott, de végil a foldgazpiac bels
szabélyzasardl szolé 98/30/EK Iranyelv szabalyozta a foldgazzal — beleértve az LNG-t
is- kapcsolatos szallitasi, elosztasi és tarolasi tevékenység, a piachoz valé hozzaférés,
a rendszerek Uzemeltetése, s a fentieckre vonatkozé engedélyek megadasanak
kovetelményeit, ezzel megtéve egy Ujabb fontos lépést a piacnyitas felé (TPA
megnyitasa).22 Kissé ironikus, hogy a legnagyobb hatdsa, miszerint kidertil milyen
akadalyok allnak még a liberalizalt piac megvaldsuldsa el6tt, dontSen a részleges, vagy
nem megfelel§ tagallami implementicié miatt: (a) Nem megfelel6 és hatékonysagu
unbundling;® (b) A halézathoz val6 hozzaférés megtagadasakor nem megfelels
magyarazatok; (c) Szallitasi tarifak magas szintje; (d) Muszaki, minéségi problémak;
(e) Kapacitas problémak; (f) Az 4j szerepl6k nehezen jutnak hozza a gazforrasokhoz;
(¢) Tulsulyba keriilhetnek az egész szektor értéklancat atfogd vertikalis integraciok;
(h) Még életben 1év6 kozép és hossza tava szerzédések.

A 98/30/EK eurépai parlamenti és tandcsi irinyelv, jelentds mértékben
hozzajarult a f6ldgaz belsé piacanak kialakitdsahoz, azonban a fenti problémak és az
egyenld versenyfeltételek biztositasara konkrét intézkedések valtak sziikségessé. Ezekre
a problémak ad valaszt Az Eutrdépai Patlament és Tanics 2003/55/EK irinyelve
(Gazdirektiva), amely arra torekszik, hogy cstkkentse a piaci er6f6lény és az ellenséges
felvasatlasra  iranyul6 ~ magatartds  veszélyeit, a  nyilvanossiagra  hozott
megkiilonboztetéstdl mentes szallitasi és elosztasi tarifakon keresztil biztositsa a
halézati hozzaférést, valamint a kis és védelemre szorulé fogyasztok jogainak
védelmét.* Hatalyat tekintve kozOs szabalyokat allapit meg a foldgazszallitasra, -
elosztasra, -ellatasra és -tarolasra vonatkozoéan, tovabba meghatirozza a féldgazagazat
szervezetével és mikodésével, a piacra jutassal, valamint a f6ldgazszallitasi, -elosztasi, -
ellatasi és -tarolasi engedélyek kiaddsiara vonatkozé eljarasokkal és a haldzatok
tzemeltetésével Gsszefiiged szabalyokat.

A hatékony és diszkriminaciotél mentes halézati hozzaférés biztositisa
érdekében szitkséges, hogy a szallitasi és az elosztohalézatokat — vertikalisan integralt
vallalkozasok esetén — eltér$ jogi személyek tizemeltessék. Vagyis a f6ldgaz halozatok
tzemeltetését el kell valasztani az ellatdi és a szallitdi tevékenységektdl.

19 Horanszky 2005, 36.

20 Lecarpentier 2000, 1.

21 Holza, Hirschhausen & Kemfertac 2008, 769.

22 Finon & Locatelli 2002, 3.

23 A gazipari tevékenységek vallalaton belili szétvalasztasa legalabb szamviteli szinten.
24 Meeus et al. 2013, 34.
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A vallalkozas a jévében tehat nem lehet az atviteli halézat tulajdonosa,
ha egyuttal a f6ldgazellatéi tevékenységeel is foglalkozik .25

A Bizottsagnak ezen teljes elkiilonitésére iranyuld javaslata nem aratott osztatlan
sikert a tagallamok kozott. Franciaorszag és Németorszag ellenezte a bizottsagi terveket,
csakugy, mint Ausztria, Bulgaria, Gordgorszag, Lettorszag, Luxemburg és Szlovakia.
Ugy vélték alkotmanyellenes és karos szocialis kvetkezményekkel jarhat.

E helyett meg akartak 6rizni maguknak a ’torvényes szétvalasztas’ lehetGségét,
miszerint a vallalatok megtartanak hal6zati javaikat az *érdekek hatékony szétvalasztasa’
mellett — a vagyontargyakra, berendezésre, személyzetre és a megfelel6ségi ellenérzésre
vonatkoz6 szabalyokon keresztiil.

A Bizottsag 2007 januatjdban az egyik f6 okként nevezte meg a tOrvényes
szétvalasztast, amely akadalyként jelentkezik a piac megvaldsitasaban. A torvényes
szétvalasztas rendszerében az atereszt6 halézatok még lehetnek integralt vallalatok
tulajdondban, azonban azt egy jogilag fiiggetlen intézménynek kellene iranyitania.
A Bizottsag szetint azonban a jogintézmény a kévetkezé okok miatt nem megfelels:26
(a) Halozati hozzatérés: A torvényes szétvalasztas nem oldja fel a halézati hozzaférés
miatt kialakult érdekkonfliktust a nagy bedgyazott konszernek és a vallalatok kozott
(vezetékek vagy gaztarozok); (b) Informacidhoz valé hozzatérés: A halézat
tzemeltet6k abba a kisértésbe eshetnek, hogy a csévezetékekre és gaztarozokra
vonatkoz6 legfontosabb informacidkat elGszo6r a nagyvallalatok termeld, illetve ellaté
részlegeit fogjak tajékoztatni; (c) Beruhazasok: A piac bedgyazott szereplSinek az
alapvet$ érdeke az, hogy csOkkentse beruhazasait az 4j halézati kapacitasokba, ha ez a
hazai piacon nagyobb versenyt general.2”

Az Burdpai Unid szitkségesnek tartja tovabba, hogy a szallitasi és az elosztoi
rendszertizemeltetGknek tényleges déntéshozatali joga legyen azok folott az eszkozok
folott, amelyek a halézatok fenntartisdhoz, Uzemeltetéséhez és fejlesztéséhez
szitkségesek.

A Bizottsag a szabalyozé hatésagok hataskorét minden tagallamban azonossa és
minimalissa kivanja csOkkenteni. Ezek a hatosagok illetékesek a tarifak megallapitasaért
vagy jévahagyasaért, de legalabb a szallitisi és elosztasi tarifak, valamint a
cseppfolydsitott f6ldgaz (LNG) létesitményekhez valé hozzaférés tarifai szamitasahoz
alkalmazandé moédszerek meghatarozasaért vagy jovahagyasaért.

Rendelkeztek egy 4j szerv létrehozasanak céljardl az Eurdpai Villamosenergia és
Gazipari Szabalyoz6é Hatésagok Csoportrdl (European Regulators Group for Electricity
and Gas = ERGEG), amely kialakitana egy megfelel§ tanacsad6i mechanizmust a
nemzeti szabalyoz6 hatdsagok kozott egylttmikodés és koordinacié Osztonzésére.
Tovabba e szervezet elGsegitené a f6ldgaz bels6 piacanak fejlédését, valamint 1épéseket
tenne annak érdekében, hogy minden tagallamban elGsegitse az iranyelvek és a
villamosenergia belsé piacara vonatkoz6 kéz0s szabalyok kovetkezetes alkalmazasat.

Ez az iranyelv tehat alapjaiban érintette a gazipar szerkezetét, azaltal, hogy a
szabalyozé  hatésagok — szerepét csOkkenteni rendeli, az elosztdi-, taroldi-,
rendszeriizemeltetSi engedélyeseknek pedig béviti a feladatkorét.

25 Zyuzev 2008, 38-39.
26 Haase 2009, 197-201.
27 BurActiv 2018.
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A sok vitat kavart Gazdirektiva ledontott szamos falat, és a kitzott 2007-es
piacliberalizaciés hataridével nem sok mozgasteret adott a piacoknak az atallasra.

Az EU jogalkotasa tovabb haladt az egységes gazpiac iranyaba,?8 kialakitotta a
foldgazellatas biztonsagardl szOolo szabalyait, célja a foldgazellatds biztonsaganak
meglrzése az ellatasi zavarok megel6zésének és ilyen zavar esetén Osszehangolt
fellépésnek, valamint a foldgaz belsé piaca megfelel§ és folyamatos mikodésének
biztositasaval. A rendelet k6z6s keretet hoz létre, amelyen belil a gazellatas biztonsaga a
toldgazvallalkozasok, az uniés tagallamok és a Bizottsag k6z0s felelGssége. Ezenfelil
atlathaté mechanizmust biztosit a szolidaritas szellemében a tagallami, regionalis vagy
eurdpai szinteken jelentkez vészhelyzetre vald reagalas Gsszehangolasara.2”

A 2009/73/EK iranyelv a foldgaz belsé piacira vonatkozé kozos szabalyoktrdl a
kovetkezé mérfoldks az immar liberalizalt piac szabalyrendszerében. EU szinten k6zos
szabalyok bevezetése a foldgaz szallitasara, elosztasara, ellitasara és taroldsara
vonatkozoéan a piachoz valé hozzaférés biztositasinak és megkilonbéztetéstl mentes
verseny lehet6vé tételének céljaival 3

Az unibs orszagoknak biztositaniuk kell a nemzeti piacok integracidjat egy vagy
tobb regionalis szinten, ami a teljesen liberalizalt bels6 piac felé vezets elsé 1épés.
A ’foldgazszigeteket’ képezé elszigetelten mikédd rendszereket szintén integralni kell.
E tekintetben a nemzeti szabalyoz6 hatdsagoknak egyltt kell mikodnitk az
Energiaszabalyozok Egyiittmikodési Ugyndkségével 31

2012. marcius 3-t6l kezd6dSen az uniés orszagoknak szét kellett valasztaniuk a
szallitasi rendszereket és a szallitasirendszer-lizemeltetSket. Ez azt jelenti, hogy a
téldgaz- vagy villamosenergia-termeléssel vagy -ellatassal foglalkozé vallalkozasok nem
gyakorolhatnak barmiféle jogot a szallitasirendszer-tizemelteték felett, mint ahogy
forditva sem.

Az unioés orszagoknak és a hataskorrel rendelkez6 hatésagoknak — meghatarozott
adatok bizalmas jellegének megbrzése mellett — joguk van betekinteni a f6ldgazipari
vallalkozasok szamvitelébe. A foldgazipari vallalkozasoknak kilén elszamolast kell
vezetnitk a gazellatashoz kapcsolodd — példaul  szallitasi és  elosztasi —
tevékenységeikrol.

Az unids orszagok vagy az illetékes szabalyoz6 hatdsagok felelnek egy olyan
rendszer megszervezéséért, amely harmadik felek szamara a szallitd és az elosztd
hal6zatokhoz megkiilonboztetést6l mentes hozzaférést biztosit a kozzétett dijak
alapjan.

Az iranyelv 2009. szeptember 3-a 6ta hatalyos, az uniés orszagok nemzeti jogaba
pedig 2011. marcius 3-ig kellett attltetni.

28 Andersen & Sitter 2009, 7-8., 18.
29994 /2010/EU rendelet.

30 Cavaliere 2007, 7-8.

31 European Union 2019.
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A EU ezzel az iranyelvvel kozelebb keriilt 1999 6ta fokozatosan megvaldsuld
bels6 foldgazpiac eléréséhez. A cél, hogy a Koz6sség valamennyi fogyasztoja, azaz a
lakossag és a vallalkozasok szamara valos valasztasi lehetéséget teremtsen, 4j tzlet
lehetéségeket nyisson és bévitse a hatirokon atnyuld kereskedelmet, és ezaltal
hatékonysagjavulast, versenypiaci arakat és magasabb szintQ szolgaltatdsokat teremtsen,
tovabba hogy hozzajaruljon az ellatas biztonsagahoz és fenntarthatosagahoz.32

4. Piacliberalizacié és modellvaltas Magyarotrszagon

A hazai jogalkotas a 90-es évek masodik felétdl egészen 2009-ig, azaz b egy
évtizeden at igyekezett megfelelni az EU diktilta tempdnak. Ahogyan a
piacliberalizaciéra felkészilés az EU-ban két lépében valdsult meg, tgy a hazai
jogrendszerbe is a 98/30/EK irinyelv implementildsa volt ez elsé 1épés ebbe az
iranyba, a foldgazellatastél szol6 2003. évi XLIL térvénnyel.

A torvény célja a fogyasztok biztonsagos, megfeleld mindségl és gazdasigos
foldgazellatasa és sajatossaga, hogy parhuzamosan kezeli a fokozatosan megnyil6
versenypiac €és a koziizemi szolgaltatds rendszerét’, kialakitva ezzel az un. hibrid
modellt. Az allam szerepe tovabbra is a szabalyozé és feligyeleti szerepre fokuszal, és a
fogyasztok védelmére, a piaci esélyegyenlGség biztositasara, a dominans pozicidéban 1évé
piaci szerepl6k ellenérzésére kell iranyulnia.

5. A Hibrid modell

A torvény a fogyasztokat két csoportra osztja, a feljogositott fogyasztok a
torvény alapjan szabadon donthetnek arrdl, hogy kitdl vasarolnak féldgazt, beleértve azt
a lehetGséget is, hogy tovabbra is a koziizemi szolgaltatast veszik igénybe. Ez
Osszhangban van a TPA fokozatos bevezetésével.

Az arképzésben is visszakdszon a kettGsség, mert mig a feljogositott fogyasztd
szabadon kotott szerz6dés alapjan a felek megallapodhatnak a szolgaltatas araban, addig
a kézlizemi szolgaltatasra szant f6ldgaz nagykereskedelmi és fogyasztdi arat tovabbra is
a felel6s miniszter allapitja meg. A foldgazellatds az egyuttmikédd foldgazrendszeren
keresztll torténik. A rendszeren belil két piaci mechanizmus mikodik elkilonilt
szereplGkkel és szabalyozassal.

32 2009/73/EK irdnyelv.
3 A foldgazellatasrol szol6 torvény indokolasa.
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1. abra: Gazpiaci modell 20073+

A szabalyozott piacbdl egy atmeneti piaci modell, egy kétarcu, részben nyitott,
piaci alapu és egy zart, kéziizemi jellegl piac alakul ki. A piaci struktdraban 4j szerepl6k
tinnek fel és a régi szereplk szerepkdre megvaltozik.3s

Az 4j szereplSk: (a) feljogositott fogyasztd (Az a fogyasztd, aki ki akar és ki is
léphet a nyitott piacra a szabalyozott piacrol); (b) gazkereskeds (A feljogositott
fogyaszté  felé kereskedelmi tevékenységet folytat. Gazértékesité is lehet
foldgazkeresked6, amennyiben erre jogositvannyal rendelkezik és minimum
szamvitelileg a két tevékenysége szét van valasztva); (c) szallité vallalkozas36
(A feljogositott fogyaszto részére szallit f6ldgazt tavvezeték segitségével. A szabalyozott
piac gazértékesit6je is lehet, amennyiben e tevékenység a szabalyzott piacon
a gazértékesitS feladatai kozé tartozott); (d) taroldi vallalkozds (A nyitott piacon tarol
gazt a megbizasi szerz6dése szerint. Lehet teljesen 4j belépd és lehet a szabdlyozott piac
addig tarold tevékenységet is folytatott vallalkozasa); (e) ellaté vallalkozas (A regionélis
ellatérendszert tizemelteti, a feljogositott fogyaszté felé szallitja a foldgazt. Altaldban —
a rendszert parhuzamossaganak hianya miatt — a szabalyozott piac gazszolgaltatéjabol
alakul, kereskedelmi tevékenységet nem folytat).

3 Molnar Gabor, az MGE igazgatéjanak el6adasa a Gazipari Konferencidn, Budapest
2007.05.22.

3 Horanszky 2005, 23-24.

36 Lavrijssen, Marhold & Trias 2016, 13.
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Régi szereplok: (a) gazértékesitd (Kizardlag a kéziizemben maradt fogyasztokat
koteles ellatni foldgazzal. A kéziizemi fogyasztok gazigényét fedezé féldgaz biztositasa,
résziikre — amennyiben a szabalyozott piacon ez is feladati koz¢é tartozott); (b) regionalis
gazszolgaltaté (Feladata kizardlag a kdziizemben maradt fogyasztok ellatisa, az ellitd
vezeték Uzemeltetése. Kiskereskedelmi tevékenységet folytat); (c) Fogyasztd
(A koziizemben maradt, annak tarifarendszere szerinti dfjat fizet6 végfelhasznalo).

A hibrid modell a parhuzamossagok miatt egy eleve atmeneti szerkezetnek szant
modell volt, ezt a piaci szereplk is gy értékelték, ezért a sziikséges uboundling
folyamatok (el6szér szamviteli, majd cégszerkezeti valtoztatasokkal) megtétele utin
kivarassal fordultak a jogalkotd és az EU felé. A szeplSk személyében a MOL prébalt
meg kiszallni a gaz lzletagbol, a tarsasagbdl kiszervezték a foéldgaz tlizletagat, majd
2004 januarjaban a foldgaz nagykereskedelmet és a foldgdz troldst a német
E-ON Ruhrgas International-nak adtak el A féldgazszallitas értékesitéséhez azonban
EU nem jarult hozza, igy az a FGSZ Zrt-ben maradt (a MOL csoport tagja).
A keresked6i struktdra 2007-ben az alabbiak szerint nézett ki, jellemzéen még a
szabalyozott piaci modell hagyatékaként:

FGAZ Zrt
50%+1Budapest local g. 45,83%
RWE

8% others

&9 8% Gef

88,1% E.ON

1,5% oih
8% others E.ON Féldgaz Trade Zrt.

89,85% E.ON, 0,06% others | 1009 E/ON Ruhrgas Int. Ag.

2. abra: A magyar gazpiac szolgaltatoi szerkezete 200738

37 Weiner 2019, 183.
3 Molnar Gabor, az MGE igazgatéjanak el6adasa a Gazipari Konferencian, Budapest
2007.05.22.
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A hibrid megoldas atmeneti jellegét nem kivanta a jogalkoté sokaig fenntartani
(és a piac sem viselte volna el, mert a kézlizemi szolgiltatasok biztositasa aranytalan
terhet rétt a gazértékesitékre, amelyet a megvaltozott piaci viszonyok miatt csak
részben tudtak kompenzalni).

A foldgazellatasrdl szolé 2008. évi XL torvény hatalybalépésével elérkezett
a hazai piacon is a liberalizalt modell bevezetése, megsziintetve ezzel a kettés —
koziizemi és szabadpiaci — modellt. A felhaszndlok és a keresked6k a foldgazt
szabadpiaci kérilmények kozott szerezhetik be, illetve ez utébbiak ugyanilyen médon
értékesithetik azt. A lakossagi fogyasztok és a kisvallalkozasok — a térvény altal kijellt —
sziik kore foldgaz egyetemes szolgaltatasra is jogosultak lesznek. Ennek keretében az
egyetemes  szolgaltatoktol (ESZ) meghatirozott mindségli foldgazt vasarolhatnak
méltanyos, koénnyen és tisztin Osszehasonlithat6, atlathaté arakon. Az egyetemes
szolgaltatds tehat leginkabb jogszabalyban meghatirozott ellatis-biztonsagi szintet
nyujté szolgaltatisi csomag és nem egy piaci viszonyoktdl ’eltéritett’ szolgaltatds.?
Ennek érdekében a korabbi koziizemi szolgaltatok az ellatasi teriiletiikon kotelesek
egyetemes szolgaltatis nyujtasara azon lakossagi fogyasztok részére, akik a foldgazt ilyen
szolgaltatasi koriilmények kozott kivanjak megvasarolni. Az egyetemes szolgaltatasra
jogosult felhasznil6 eldontheti, hogy a szabadpiacra 1ép, vagy marad az egyetemes
szolgaltatonal. Az 4j modellben az elosztdi és kereskedelmi funkcidk szétvalnak, de az
egyetemes szolgaltatasban részesiilé felhaszndlonak ez nem jelent tobblet terhet.

Szintén kettévalik a felhaszndl6 és a fogyaszté fogalma. Felhasznalénak a sajat
felhasznalasra foldgazt vasarlok, fogyaszténak pedig a lakossagi felhasznaldk
mindsiilnek. Ezzel a megoldassal a piaci modell minden ponton érvényesiil.

Az 4j szerkezeti modell az alabbi dbran lathaté:

HAZAI FOLDGAZIPAR JELENLEGI MUKODESI MODELLIE
CURRENT OPERATIONAL MODEL OF THE DOMESTIC NATURAL GAS SECTOR

Nem) egyetemesiszolgdltatas
keretebenivetelezé felhasznalok

Customerspurchasingoutside the
universalservice

Szallitasirendszer-izemeltetd
Titansmissions systemioperatol

Hazai termeldk
Domestic producels

Foldgaztarolok
Natural gas storage facilities
Egyetemesszolgaltatas keretében
vételez6 fogyasztok
Eloszték Customerspurchasingunder
universal service

Distribution system opefators

3. abra A Hazai Foldgazipar jelenlegi miik6dési modellje*

3 A foldgazellatasrol szol6 torvény indokolasa.
40 A magyar foldgazrendszer 2018. évi adatai, Magyar Energetikai és Kézmi-szabalyozasi Hivatal.
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A kialakult 4j modell struktardjaban megfelel az EU liberalizalt piaccal szemben
tamasztott kéveteléseinek, a jogszabalyi keret biztositja a piaci mobilitas lehetGséget,
egyben védi és garantalja a fogyasztok biztonsigos és mindségi ellatishoz valo jogat.
A latszélag idealis képet arnyalja, ha megnézziik, hogy a hazai piac szolgaltatdi, szallitoi
és tarozoi szereplSinek képe hogyan alakult.

FOLDGAZIPARI ENGEDELYESEK TULAJDONOSI MEGOSZLASA

A JEGYZETT TOKE ARANYABAN (ENGEDELYTIPUSONKENT) 2018. DECEMBER 31-EN [%-BAN]
Foldgaz o o 2
. Foldgaz | szallitasi FOlng}? Foldgdz Foldgaz Vezete}i s %Zeﬂ,’ezétt‘ Halmozatlan
Tulajdonosok A elosztéi egyetemes P PB-gaz foldgazpiaci N
tarolok | rendszer- A 1 | keresked6k A 2 Osszesen
. . | engedélyesek | szolgaltatok szolgaltatok | engedélyes
uzemelteté
Allami tulajdon - 28,5 - - 0,8 - - 1,9
Onkorményzatok - - - - 0,04 - - 0,04
Magyarorszagon
bejegyzett,
magyar (0bbsCgi | - 77,8 100,0 63,3 13 100,0 66,2
tulajdonban 1évé
befektetSk
Osszesen
Magyar
tékeérdekeltség 100,0 28,5 77,8 100,0 64,1 11,3 100,0 68,2
Osszesen
Magyarorszagon
bejegyzett,
Kalf6ldi «obbségt f - 71,5 222 - 2,4 - - 83
tulajdonban 1évé
befektet6k
Osszesen
Kulfoldi
befektet6k - - - - 32,2 88,7 - 22,8
Osszesen
Kulfoldi tobbségi
tulajdond
befektetok - 715 22 - 34,6 88,7 - 31,0
Osszesen
Tetel'esen nem ) ) ) ) 12 ) ) 08
bejegyzett
OSSZESEN 100,0 100,0 100,0 100,0 100,0 100,0 100,0 100,0

1. tabla: Féldgazipari engedélyesek tulajdonosi megoszlasa a jegyzett t6ke aranyaban
2018. december 31-én*!

A kozvetlen tulajdonosok aranyanak megoszlasa. Amennyiben egy tulajdonos
51%-ban hazai tulajdonosu, abban az esetben 100%-ban hazai tulajdonosa egy adott
engedélyesnek.

41 A magyar féldgazrendszer 2018. évi adatai, Magyar Energetikai és K6zm-szabalyozasi Hivatal.
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A piaci szerepl6k kozott kimagaslé a hazai tékeérdekeltség aranya, ami fontos
egy stratégial dgazatnil, de ha tevékenység/vallalat szintjére lebontjuk, akkor lathato,
hogy az egyes tevékenységeket nagyon szik piaci szerepl§ lat el. Féldgaztarold
szolgaltatast a Magyar Foldgaztarolé Zrt. (allami tulajdonban van), az FGSZ
Foldgazszallité Zrt. tovabbra is megtartotta a monopol helyzetét a szallitasban, és az
egyetemes szolgaltatok kozott is csak a NKM Energia Zrt.42 maradt, mert a t6bbi
szolgaltaté kiszallt a piacrél.® Ezek a monopol helyzetek szlikségszerlien versenytorzitd
hatastak, kialakulasuk nem indokolhaté a féldgazellatastdl sz6l6  jogszabaly
rendelkezéseivel, okai ezen kivil keresend6k (azonban az a jelen tanulmany keretein
kivil is esik). Azért mindenképpen megjegyzends, hogy a jelenlegi modellben a
kereskeddi oldalon nagyszamu szereplS talalhatd, és a piaci modell elvei érvényesiilni
latszanak (a sziikségszerd vagy Orokolt sulypontképz&dések** mellett is), azonban
a kétszintd monopol modellnek lathatéan csak az alsé agat sikertlt egyelSre feloldani,
a természetes monopolhelyzetben 1év6, nemzetgazdasasi vagy kiemelt ellatasbiztonsagi
okokbdl kialakult (kialakitott) monopdliumok még tartjak magukat.

42 Az NKM foldgazszolgaltat6 tarsasiaga, az NKM Foldgazszolgaltatd Zrt. és aramszolgaltato
tarsasaga, az NKM Aramszolgiltaté Zrt. 2019. junius 30-4n egyesilt, az 4j cég neve NKM
Energia Zst. lett. 2020. marcius 31-ével az MVM Partner Zrt.-b6l az NKM Energia Zrt.-be
keriilt at a versenypiaci kiskereskedelmi tzletdg, ezzel az NKM Energia az orszag
energiafelhasznalasanak tobb mint 45%-at biztositja.

43 Magyar Energetikai és K6zmu-szabalyozasi Hivatal 2020.

4 Irene & Michael 2010, 171.
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Abstract

The EU considers it a strategic goal to propagate electric transport. This goal ties into (among others) the Enrope
2020 Strategy, the Clean Transport Systems Initiative, and the Horizon 2020. In Hungary, the propagation of
electric cars was accelerated by the adaption of the Jedlik Anyos Plan (Henceforth: Plan) in 2015.Electric vehicles
reduce the sound pollution of traffic, they are significantly quieter than traditional motor vebicles.

Keywords: electromobility, range extender, electric, charging station, fast-charging

1. Introduction

Two-thirds of the world’s fossil fuel consumption comes from motor vehicles.
Transport also constitutes the sector with the largest CO2 emission after electric power
generation. It is also a critical sector for achieving the goals outlined in the Paris
Agreement! and the objectives of EU climate policy.2 Thanks to the EU’s transport
policy, recent decades saw the pollution caused by transport decline, while
environmentally friendly transport technologies advanced. Reforms in this sector
include methods which go beyond the usage of fossil fuels. We call the movement to
replace fossil fuel-based motor vehicles with electric ones? e-mobility or electromobility.

Electromobility is a rapidly evolving area, and has become the symbol of
environmental consciousness,* climate protection and sustainable development.5 It can
also assist with fulfilling the 2020 EU objectives regarding climate and energy.6

Erika Farkas Csamang6: The legal environment of electromobility in Hungary -
Az elektromobilitas jogszabalyi koérnyezete Magyarorszagon. Journal of Agricultural  and
Environmental  Law ISSN  1788-6171, 2020 Vol. XV No. 28 pp. 181-201,
https://doi.org/10.21029/JAEL.2020.28.181

* dr. jur. PhD, assistant professor, University of Szeged, Faculty of Law and Political Sciences,
Institute of Business Law, email: fcsetika@jutis.u-szeged.hu

! Read more: Faragd 2016, 8—12.

2 The United Nations Climate Change World Report 2018, following the Paris climate summit in
2015, points the way to keeping warming below 1.5 °C. This includes using alternative enetrgy
sources and switching to electric transport. Gutassy & Gutassy 2019, 9-10.

3 The ’electric’ category includes pure electrically-propelled vehicles or combustion motor
vehicles which can run 25 or 50 km in pure electric operation, as well as electric vehicles. They
are entitled to use a green license plate. (Paragraph 60 of 326/2011 (XI1.28.) Government
statute).

4 If we want to make the vehicle more environmentally friendly, we need to reduce energy use.

5 Objective 7 of the new 2030 Agenda for Sustainable Development is to ensure access to
sustainable and modern energy for all, including the expansion of the infrastructure necessary

https:/ /doi.org/10.21029/JAEL.2020.28.181
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The beginning of electromobility lies in the appearance of the world’s first
electric automobile, built by the Hungarian engineer Jedlik Anyos in 1828.7 The electric
motor vehicle was not invented by a single person, but came into being through a series
of revolutionary developments.8 Electric propulsion is combined by manufacturers with
other forms of propulsion (for example, hybrid car, plug-in hybrid, range extender
electric car, fuel cell-based electric car). Today, we can find hybrid cars in every
manufacturer’s catalogue, but electromobility is not just simply about electric motor
vehicles.? Its purpose is to reduce pollution at the place of operation during the full
lifecycle of the vehicle.

There are three defining international ’actors’ in electromobility: the USA, China
and Europe. In the United States, California is the frontrunner, where their support is
significant both on the supply and the demand side. There are manufacturers in the
United States who only build electric motor vehicles (Tesla Motors Inc.). The number
of charging stations is also increasing rapidly. Meanwhile, China could be a leading
country in the future when it comes to the manufacturing and sale of motor vehicles
using alternative energy sources. There, the government assists propagation through
supporting the demand side.!?

2. Legal background

The EU considers it a strategic goal to propagate electric transport. This goal ties
into (among others) the Europe 2020 Strategy,!! the Clean Transport Systems Initiative,
and the Horizon 2020.12 Car manufacturers are forced by ever more strict
environmental rules and standards to develop hybrid, plug-in hybrid and purely electric
cars.!> The EU’s regulation regarding the reduction of COZ2 emissions incentivizes
manufacturers to market low-emission motor vehicles.!* And in order to incentivize the

for modern and sustainable energy supply and technological development in developing
countries by 2030. See: Horvath 2017, 194-199.

¢ Ditrective 2009/28/EC set mandatory targets for calculating the share of energy from
renewable sources in each Member State in order to meet the Union's target of the share of
energy from renewable energy sources reaches 20 % and in the transport sector, the share of
energy from renewable sources reaches 10%, by 2020. In addition, in its White Paper, the
Commission proposed a 60% reduction in greenhouse gas emissions from transport by 2050
compared to 1990 levels.

7 Wakefield 1994.

8 Hawken 2019, 158. and Kampker 2014.

9 Kovacs 2018, 15.

10 Merre tart az elektromos autdk piacar (2020).

11 Europe 2020 A strategy for smart, sustainable and inclusive growth, 2010, Brussels.

12 Within Horizon 2020, it provides funding specifically for electric vehicle developments.

13 Kovacs 2018, 3.

14 According to the transport white paper, the transport sector as a whole should reduce its CO2
emissions by 60% by 2050 compared to 1990 levels. In line with the ’European strategy for low-
emission mobility’, the European Commission presented three sets of proposals to Member
States under the title "Europe on the move’. EU legislation has set the framework for the
electromobility market by reducing CO2 emissions from new cars by 35% by 2030 and from
light commercial vehicles by 20% by 2021. (European strategy for low-emission mobility)
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propagation of alternative fuels,!> the European Parliament and Council adopted the
2014/94/EU Directive.!6 (AFI Directive) Based on this, the member states atre
obligated to create national rules based on which a European infrastructure could be
built for alternative fuels (electric power, biofuels, CNG, LNG, LPG and hydrogen).
It established uniform requirements on the EU level too for electric motor vehicle
charging stations, technical specifications and consumer information. Member states
are obligated to ensure that public charging stations provide adequate coverage for the
use of electric motor vehicles at least in the urban/suburban agglomerations and other
densely populated areas. The charging stations also must contain a smart measuring
system. It is a given that clients must be provided with electromobility setvice on an ad-
hoc basis as well. This service must be provided without discrimination and with
transparency. As a part of this, the prices of the service must be made available publicly.
From the perspective of e-mobility, electric power is the cleanest of alternative fuels.!?
When it comes to Hungarian regulations, the 17/2017. (V.26) NFM (Nemzet
Fejlesztési Minisztérium — National Development Ministry) statute on the quality
requirements of engine fuel, which expanded the category of allowed fuels (gasoline,
diesel, biodiesel, E85, CNG, liquid hydrocarbon gas) with electric power used in
transport.

The rapid evolution of e-mobility generates demand for increasingly broader
regulation. The first step of Hungarian legislature was the 6/1990. (IV.12.) KOHEM
(Kozlekedési, Hirkozlési és Epitéstigyi Minisztérium — Transportation, Communication
and Construction Ministry) statute,'8 which created the definition of environmentally
friendly motor vehicle. This included the electric motor vehicle!® and the zero-emission
motor vehicle.?0

Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, Brussels, 20.7.2016
COM(2016) 501 final, Regulation (EC) No 443/2009 of the European Patliament and of the
Council of 23 April 2009 set out emission performance standards for new passenger cars.

15 Patliament adopted Act CXVII of 2010 on the Promotion of the Use of Renewable Energy
for Transport and the Reduction of Greenhouse Gas Emissions from Transport. This law
defined the concept of alternative fuels, which could be at least partially substituting oil sources
for transport energy: electricity, hydrogen, biofuels, synthetic fuels, Compressed Natural Gas
(CNG) and Liquefied Natural Gas (LNG); and Liquid Petroleum Gas (LPG).

16 Directive 2014/94/EU of the European Patliament and of the Council on the deployment of
alternative fuels infrastructure.

17 In November 2016, the European Commission proposed a ’Clean Energy for all Europeans’
package (IV or Winter Energy Package) to reform the energy market. The share of renewables in
electricity generation is already over 10% at EU level (up to 50% by 2050). Clean Energy for all
European package (2020).

18 Section (6)-(7) of paragraph 2 of the 6/1990. (IV.12.) KOHEM statute on the technical
conditions of registration and entry into service of road vehicles.

19 Electric vehicle: (a) a purely electric vehicle, the power train of which comprises at least one
electrical energy storage device, an electrical power conversion unit and an electrical machine
which converts stored electrical energy to propel the vehicle into mechanical energy and has no
other means of propelling the vehicle (i.e. BEV); (b) a plug-in hybrid electric vehicle, which is
equipped with a connector and a converter, as factory design, to charge its electrical energy
storage device from an external soutrce of electrical power, with an electric range of at least 25
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The Hungarian legislature partially addressed its obligations under the AFI2! by
introducing electromobility-related amendments to the 2007. LXXXVI. law on electric
power (VET). This 2016. LXXXI. law (effective from 01.07.2016) introduced
provisions on the charging of electric motor vehicles, the creation and operation of
charging stations into the VET. These provisions defined the electric motor vehicle,
the charging of electric motor vehicles and the charging station operator terms (the
latter was deemed a system user). It contains that the charging of electric motor
vehicles requires licensing, which can be acquired through the licence produced by the
MEKH (Magyar Energetikai és K6zmi-szabalyozasi Hivatal — Hungarian Energy- and
Utility-regulating Bureau), except if the charging is accomplished through the personal
measured user equipment of the residential or non-residential consumer (and this
cannot be for the purposes of generating revenue). For a significant length of time,
the VET didn’t allow for the charging operator to transfer electric power to the
consumet. Beyond the clarification of basic definitions, the above regulations empower
the Government to deal with remaining electric motor vehicle questions in a separate
statute (in concordance with the AFI Directive).

In Hungary, the propagation of electric cars was accelerated by the adoption of
the Jedlik Anyos Plan (Henceforth: Plan) in 201522 As part of the Plan, public
administration proceedings related to the establishment of a fundamental charging
infrastructure were deemed high priotity proceedings by the 369/2015. (XIL.2.)
Government statute. In a similar fashion, the 10/2016. (I1.9.) Government statute —
modifying the 253/1997. (XI1.20.) Government statute (OTEK) on national urban
design and construction requirements — ensured that the propagation of electromobility
is taken into account in residential environments.

Paragraph 4 of the 281/2016. (IX.21.) Government statute modified the
273/2007. (X.19.) Government statute on the execution of the VET (VET Vhrt.).
As a result, detailed rules on the licensing of electric motor vehicle charging were
established.

The 170/2017 (V1.29.) Government statute on certain questions of electric
motor vehicle charging services created the foundations for the regulation of the
charging market.

The statues reinforced and expanded the fundamental definitions, and also
established the basic requirements related to electric motor vehicle charging service and
its pricing. It also made it clear that charging is not energy-trading but a service, and
also defined the concept of electromobility service. This statute once again defined the
term electric motor vehicle, based on which it constitutes ”motor vehicles that tun

km (PHEV); (c) hybrid electric vehicles with extended range, which comply with point (b) and
have a pure electric drive range of at least 50 km (ie EREV).

20 A zero-emission car is one which, when used normally, does not emit air pollutants covered
by the statute.

21 'The Ministry of National Development adopted The National Policy Framework Program set
up by the Deployment of Alternative Fuels Infrastructure Directive in the fall of 2016, in which
the development of electric vehicles and charging infrastructure by 2030 has set out.

22 The primary legislative tasks are set out by the 1487/2015. (VIL.21.) Government statute by
the adoption of the Jedlik Anyos Action Plan.
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partially or fully on an electric motor, and for the functioning of which it is necessary to
acquire electric power from an electric storage system that can be charged from an
outside source.” The purely electric car?? carries energy in a charged battery, and runs
solely on an electric motor.

A new pack of legislation was promulgated on 09.07.20192¢ that (among other
things) expanded the 1998. 1. law on public traffic, 25 providing electromobility with a
framework in the process. These expansions concerned the operation of electric car
chargers, electromobility services, electromobility consumers and electric car dealers.26
The new legislation differentiates between the operators of electric chargers and
electromobility service providers. The former is to ensure the installation and operation
of the charger, while the latter is responsible for servicing clients. These two roles can
be of course fulfilled by the same economic actor, but operators can transfer the right
to service to another, and can also allow for other service providers alongside their own
at a given charger they operate. According to the new legislation, distribution system
operators (DSO) are those who possess and operate the electric network, and can be
neither an operator of the electric charger nor an electromobility setvice provider.
Operation still requires a licence for an indefinite period from the MEKH as before.
The operator of the electric charger can sign connection and network-use agreements
with the local DSO, and can acquite electric power from any electric power-trader on a
market basis. Electromobility service providing activity requires notification to the
MEKH. Access to the service must be provided without disctrimination.

The 243/2019 (X.22) Government statute on certain questions of
electromobility service defined two terms: the electric charging station?” and electric
charging place.2® Operating an electric charging station requires a licence from the
MEKH, which the operator must request at least 75 days before the planned activation
of the station. The operator is responsible for potential damages caused to the
electromobility consumer within the context of service providing. In case the damage
cannot be lead back to the actions of the operator, the indemnity towards the consumer

23 The category is derived from the English term Battery Electric Vehicle (BEV) and has an
environmental rating of 5E. Singh 2019.

24 No. 120 of the Magyar Kozlony (Hungarian Official Journal) 2019. Act LXVII of 2019 on the
Promotion of Long-Term Shatreholder Participation and the Amendment of Certain Acts for
Legal Harmonization. Effective October 1, 2019.

2> Points (f) and (g) of Section (1) of paragraph 2 have been added to the Act. Paragraph 32-34
of the Act LXVII of 2019.

26 In this respect, the amended Act shall apply to the proceedings of the MEKH in accordance
with the provisions of the MEKH Act and the VET. In the Amended Road Transport Act,
electromobility telated additions ate included in the newly added patragraphs 45/A to 45/E.
Point A of the new block ensures that the rules apply to service providers established in another
country within the Community but also active in Hungary, while point B clarifies the most
important concepts and redefines the terms of 170/2017. (V1.29.) Govetnment statute.

27 It is an area which contains at least 2 public chargers to provide electricity to the electric
vehicle's electrical storage, to the electric mobility user on an ad hoc basis or on a permanent
basis.

28 Tt is a place designated for the use of the electro-mobility service in front of a public charger.
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does not restrict further claims of the operator based on the general rules of civil law.2
The service provider must issue an invoice to the consumer. The invoice contains the
unit price, the amount of electric power used for the charging of the vehicle’s battery
(kWh), and the offset of the service used by the electromobility consumer. The statute
also considered the question of fines: fines can be justified for example, if the operator
acquired its licence by deceiving the authorities. If the operator breached their
obligations (based on licence, law or executive statute), the MEKH may notify them
and assign a deadline for corrections, fine them, or temporarily (6-12 months) ban them
from continuing their activities, and as a last resort, may revoke the licence.

The fine’s amount is either 1% of the previous year’s net revenue, or 100 million
HUF. The higher of the two counts.

According to point g) of the second section of paragraph 60. in the 326/2011.
(X1II. 28.) Government statute (on the administrative tasks related to public road traffic,
the issuing of documents related to public road traffic and their revocation), it is
possible to request special light green number-plates’® for environmentally friendly
vehicles.3! This can be accompanied by special advantages and rights.32 Recently, the
Government suggested in the Jedlik Anyos 2.0 Plan to tighten the regulation of green
number-plates, so that plug-in hybrid cars with high pollutant emissions and weight can
be excluded from acquiring one. No law has been passed regarding this so far.

3. Environmental and economic ramifications, and effects on the electric power
system

It can be stated that electric cars, in general, improve quality of life within large
cities through reducing pollutant emissions and the strain of harmful flue-dust.
Furthermore, in densely populated areas, they can contribute to reducing noise levels as
well.33 Electric vehicles reduce the sound pollution of traffic, they are significantly
quieter than traditional motor vehicles.

One of their most important advantages is reducing CO2 emissions.
Their environmental effect manifest globally (indirectly) and locally (directly).
Their direct emissions consist of tailpipe emission, while their indirect emissions, well-
to-wheel, are produced throughout their life cycle, from their manufacturing (and the
manufacturing of their components) all the way to them becoming scrap.

29 Point c) of Section (3) of paragraph 7 of the 243/2019. (X.22) Government statute.

30 Accotding to 326/2011 (XI1.28.) Government statute on the issuance and withdrawal of road
transport documents, the color of the license plate issued to the environmentally friendly car is
light green, its characters and the color of the frame are black, consisting of three letters and
three numbers. In the case of a uniquely authorized registration plate, it shall consist of at least
four, and at most five, continuous letters, and at least one, and at most two, continuous
numbers, and together, it shall consist of six characters.

31 Environmentally friendly vehicles as defined in Chapter I, point 6 of paragraph 2 of the
6/1990. (IV.12.) KOHEM statute.

32 Such discounts include free parking, tax breaks, etc. See more financial incentives and benefits
with regard to some countties: Polgati & Farkas 2020; 1/1975. (IL.5.) KPM-BM joint dectee
prohibits the use of the bus lane by green license plates.

3 Szilagyi 2018, 32-33.
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The electric car does not pollute its direct envitonment, and if electti power is
generated through an environmentally friendly method (which can be covered through
renewable energy), it does not pollute elsewhere as well. The air quality advantages of
the electric car manifest locally in an obvious manner, pollutant emissions in the motor
vehicle’s environment and place of use is non-existent if it’s putely electric. Pollutant
emission can manifest indirectly through the power plants producing the used electric
power,3* especially if they use fossil fuels. Global advantages manifest primarily through
its effects on CO2 emissions,®® and specifically where electric power is generated
through renewable, clean energy (wind energy, nuclear energy, hydro-energy). Electric
cars are often mistakenly labelled ZEV (zero emission vehicle), even though it is not
applicable to all cases.

From an environmental perspective, it is not enough to change how vehicles are
powered and to develop new motors, but energy consumption itself must be reduced
too. As for economic ramifications, the shrinking of governmental revenue from taxes
and fees placed on petrol and gasoline, as a result of the reduction in fuel use, must be
mentioned. Moreover, financial incentives are required to propagate electromobility,
and new investments are needed to further build the charging station infrastructure.
The costs of these are also supported by the EU.

The external costs of public traffic can also be reduced, meaning those costs that
result from transport but are not paid by those taking part in it. For example, through
the polluter pays principle, external costs of air pollution on Europe’s roads can be
included in the road fees (smart road fees), with zero-emission vehicles receiving more
favourable treatment.

These vehicles have the important advantage that they balance the strain on
electric power system. When charging electric motor vehicles, energy is stored in the
battery besides the energy gained from the electric power system. The electric power
use of these motor vehicles in themselves do not require the establishment of extra
energy production capacity, as the electric power demand increase from charging is not
significant.3¢ When determining the strain on the system during battery charging, it
must be taken into account that in which part of the day and for how long does the
charging occur. The type of charging station (commercial — public, especially near malls
ot highways — fast-charging points or home charging).

3 Gacs 2019, 25-27.

3 Bandi 2014, 464. As far as fuels are concerned, due to specific pollution, the Parliament and
the Council adopted the directive 94/63 in 1994 aimed at reducing volatile organic compound
(VOC) emissions from the storage and distribution of petroleum derivatives. Mandatory
technical standards for carbon monoxide, unburnt hydrocarbons, oxides of nitrogen and
patticulate matter from certain petrol vehicles (Ditective 70/220) and Regulation (EC) No
443/2009.

36 See the related analysis MAVIR: Medium and long term source-side capacity development of
the Hungarian Electricity System, Budapest, 2013, 5.
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Finally, they also take into account backwards charging for determining the strain
on the system, as electric motor vehicles are not only capable of receiving electric
power but also of transferring their stored energy back into the network. Vehicles with
superfluous capacity backwards charge into the network, thus creating balance in the
system and the market.?”

4. Limitations

The acceptance and propagation of electromobility is limited by the acquisition
costs, the effective range, the established charging infrastructure, environmental
protection, security and reliability.?¥ On one hand, the propagation of electric cars is
slowed by the issue of effective range. From a consumer perspective, the actual range is
a significant question. Batteries were originally designed so that one charging can take
the vehicle for 150 kilometres, while a plug-in hybrid, chargeable from the system, can
go 80 kilometres purely on electric power.?? This issue will be solved by developing the
batteries and the network of charging stations. There has been no significant
breakthrough so far when it comes to economic mass production of batteries.*® These
continue to represent a significant cost.

On the other hand, that these vehicles are more expensive to purchase compared
to traditional combustible engine-based vehicles. The prices of plug-in hybrids and
purely electric motor vehicles are increased by the in-built batteries. Subsidies could
assist with purchases. A supportive system for purchasing electric cars is thus a
highlightable element of governmental priorities.

Furthermore, propagation is slowed by the situation of the charging
infrastructure. The charging network is ever-expanding, public chargers, fast-charging
stations and commercial chargers are getting mote innovative and advanced.*!
The spread of home-charging will also be important. Every country treats the
development of the charging system as a strategically important programme, to provide
permeability and security to e-drivers. The developing infrastructure will increase the
number of electric cars.

A further critical element of electromobility’s propagation is a security question
related to the treatment of used up batteries. These are considered hazardous waste,
and as such, manufacturers are working on solutions for repurposing and reuse.

37 Mertre tart az elektromos autdk piaca? (2020).

38 These factors are also confirmed by a survey conducted by Automotive World in 2013.
(Automotive World: Technology Roadmap - Battery Electric Vehicles, 2013), which interviewed
global automotive players. Among other things, they were asked what they thought was the only
factor that would improve the sales of electric vehicles the most. Almost half of the respondents
mentioned the lower price in their response.

3 Benoit 2019.

40 Mercedes Benz, for example, is expanding its battery assembly capacity and building new
factories for the electric car market. Chemical companies like BASF are also conducting research
into battery development. Kovacs 2018, 15.

#1 Zsebik & Novak 2018, 48-55.
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5. Summary

In conclusion, legislation related to e-mobility in Hungary started with the
amendments to the VET and the VET Vhr., which established the basic framework for
the establishment of electric charging stations. This process is still at its beginning, and
thus it would be worthwhile to wait for further detailed rules related to e-mobility
investments. An electromobility law has been planned for years, but the Hungarian
Patliament has not yet received a concrete proposal in this regard. Certain public duties
connected to the propagation of electromobility in Hungary are handled by the so-
called e-Mobi Elektromobilitas Nonprofit LLC.42

The electric car market is in an upswing worldwide. Electric travel, e-mobility
can be expanded with the establishment of a support system, which increases the
population’s receptiveness towards new developments. Governmental support plays
a significant part in accelerating this process. The establishment of charging stations,
supporting the purchase of electric cars through various systems and the support of
technologies related to charging stations (from an industrial development perspective)
are all important parts of the government’s tasks in this regard. Many areas of the
electromobility sector (which has shown extensive development and innovation in the
past years) could be regulated not just on the governmental side, but also on the market
side. Hungary also provides support for purchasing electric vehicles and developing the
charging infrastructure.

Electromobility will play a significant role in the creation of liveable and ’smart’
large cities in the future, both with regards to public transportation and private motor
vehicles. The propagation of solutions integrating smart cities and smart energy is
desirable for Hungary as well, and these solutions will also provide charging services.
Smart measuring will be indispensable for supporting electric transport on the long
term.

The development and prioritization of decarbonization®? technologies is
necessaty, as is the propagation of zero emission transport technologies.

42 443/2017. (X11.27.) Government statute on cettain public tasks related to the dissemination
of electromobility in Hungary.

4 Directive 2009/33/EC introduced incentives for the promotion of electric and other low-
emission vehicles. A European strategy for low-emission mobility. Communication from the
Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. European Commission, Brussels, 20.7.2016
COM(2016) 501 final.
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1. Bevezetés

A vilag kéolajfogyasztasinak kétharmada a gépjarmlvek Uzemanyagabodl
szarmazik. A kozlekedési agazat szén-dioxid (COZ2) kibocsatisa a villamosenergia-
termelését kovet. A kozlekedés a Parizsi Megallapodasban! foglalt célok és az
EU éghajlat-politikai  célkitlizései2 elérésének kulcsfontossagh 4gazata. Az unids
kozlekedéspolitikanak készonhetSen az elmalt évtizedekben csékkent a kézlekedés altal
okozott kornyezetszennyezés mértéke, fejlédtek a kornyezetkimélé kozlekedési
technol6gidk. Ebben az 4gazatban a reformok koézé tartoznak olyan megoldasok,
amelyek tallépnek a fosszilis tizemanyagok hasznalatan. A fosszilis energiahordozdval
mik6dé gépjarmivek elektromos meghajtassal® valé kivaltasara térekvé megmozdulast
e-mobilitasnak/elektromobilitasnak* nevezziik.

Az elektromobilitds  gyorsan  fejl6d6  terillet, a  kornyezettudatossag,’
a klimavédelem és a fenntarthaté fejlédést szimbolumava valt, elésegitheti az Unid altal
2020-ra kitlizott éghajlat- és energialigyi célok” teljesitését.

Erika Farkas Csamang6: The legal environment of electromobility in Hungaty -
Az elektromobilitas jogszabalyi koérnyezete Magyarorszagon. Journal of Agricultural - and
Environmental  Law ISSN ~ 1788-6171, 2020 Vol. XV No. 28 pp. 181-201,
https://doi.org/10.21029/JAEL.2020.28.181

* dr. jur. PhD, adjunktus, Szegedi Tudoményegyetem, Allam- és Jogtudoményi Kar, Uzleti Jogi
Intézet, email: fesetika@jutis.u-szeged.hu

! Lasd bévebben: Faragé 2016, 8—12.

2 A 2015. évi parizsi klimacsicsot kdvetben Osszedllitott ENSZ klima-vilagjelentés (2018) utat
mutat ahhoz, hogyan lehet 1,5 °C-on belill tartani a felmelegedést. Tébbek kézott az alternativ
energiaforrasok hasznalata és az elektromos koézlekedésre valtas is szerepel ebben. Gutassy &
Gutassy 2019, 9-10.

3 Az elektromos hajtas kategéria jelentése a tisztan elektromos hajtasu, illetve a belsé égést
motorral is rendelkezé, de tisztin elektromos tzemben 25 vagy 50 km megtételére képes
gépjarmivek, valamint a villannyal hajtott jarmévek. Ezek jogosultak z6ld rendszam hasznalatara
(326/2011. (XII.28.) Korm. rendelet 60. §).

4 A 443/2017. Korm. rendelet és a Jedlik Anyos Terv. 2015 6ta a Kormény tamogatja a modern,
clektromos kozlekedést, elfogadta a Jedlik Anyos Tervet, amely timogatja az e-mobilitashoz
kapcsolodo  kutatasi, fejlesztési és gyartasi tevékenységeket. A hazai elektromobilitasi stratégia
(2020). Az elektromobilitastél bévebben: Lienkamp 2012.

> Ha kornyezetbaratta szeretnénk tenni a jarmd hasznalatot az energiafelhasznalast is sziikséges
csokkenteni.

¢ A fenntarthaté fejlédés 4j 2030-as programjanak 7. célja a mindenki szdmara elérhet6
fenntarthaté és korszerd energiahoz valéd hozzaférés biztositasardl szél, beleértve a modern és

https://doi.org/10.21029/JAEL.2020.28.181
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Az elektromobilitds kezdetének tekintheté a vilag elsé elektromos hajtasu
autémodelljiének megjelenése, amit Jedlik Anyos, magyar mérmck 1828-ban épitett
meg.8 Az elektromos jarmlvet nem egyetlen személy talalta fel, hanem az iddk
folyaman forradalmi Gjitas révén fejl6dott ki®. Az elektromos meghajtast a gyartok mas
meghajtasi formdkkal kombinaljak (pl. hibrid autd, konnektoros vagy plug-in hibrid,
hatétav névelt elektromos autd, lzemanyagcellas elektromos autd). Mara minden
autogyarté kinalataban talalhatunk legalabb hibrid hajtasd jarmiveket, de az
elektromobilitas nem csak az elektromos hajtasu jarmivekrél sz0L.10 Az elektromobilitas
célja a jarmQ teljes életciklusa soran, a mikddés helyszinén a karos-anyag kibocsatas
csokkentése.

Nemzetk6zi  szinten harom ’szerepld” a meghatarozé az elektromobilitas
vonatkozasaban: az Amerikai Egyesiilt Allamok, Kina és Eurépa. Az Amerikai Egyesiilt
Allamokon beliil Kalifornia jar élen, ahol jelentés a tamogatasuk kindlati és keresleti
oldalon egyarant. Az Amerikai Egyesiilt Allamokban van olyan gyart6, amely kizarolag
elektromos hajtasu gépjarmuaveket gyart (Tesla Motors Inc.). A t6ltGallomasok szama is
folyamatosan névekszik. Kina a jévében vezetd orszag lehet az alternativ energiaval
kozlekeds gépjarmivek gyartasaban és értékesitésében. A kormanyzat a keresleti oldal
tamogatasaval segiti a terjedését.!!

2. Jogszabalyi hattér

Az Eurépai Uni6é stratégiai céljanak tekinti az elektromos koézlekedés
elterjesztését, ehhez kapcsolddik tobbek kozott az Eurdpa 2020 stratégia,'? a Tiszta
Energia a Kozlekedésért Program, vagy a Horizont 2020.12 Az autégyarakat a
kornyezetvédelmi szabalyok, szabvanyok folyamatos szigorodasa 6sztonzi arra, hogy
hibrid -, plug-in hibrid és tisztin elektromos hajtasu tipusokat fejlesszenek ki.!4

fenntarthaté energiaszolgaltatashoz sziikséges infrastruktira kiterjesztése és technologiafejlesztés
a fejlédé orszagokban 2030-ra. Lasd: Horvath 2017, 194-199.

7 A 2009/28/EK ifinyelv a megijulé energiaforrasokbol eléallitott energia trészarinyara
vonatkozdan kételezd célokat hatdrozott meg minden tagallam szamara annak érdekében, hogy
2020-ra teljestiljon az Unié altal kitGzott azon cél, hogy a megujulé energiaforrasokbdl eléallitott
energia tészaranya eléri a 20 szazalékot, a kozlekedési agazatban pedig a megajuld
energiaforrasokbol eléallitott energia, kozlekedési tizemanyagokon belili részaranya eléri
a 10 szazalékot. A Bizottsag ezenkivil a fehér kényvben 2050-ig — az 1990-es szintekhez képest
— 00 szazalékkal javasolta cs6kkenteni a kézlekedésbél szarmazoé tiveghazhatasa gaz-kibocsatast.
8 Wakefield 1994.

 Hawken 2019, 158. és Kampker 2014.

10 Kovécs 2018, 15.

11 Merre tart az elektromos autdk piaca? 2020.

12 Burépa 2020: Az intelligens, fenntarthaté és inkluzfv névekedés stratégiaja, 2010, Briisszel.

13 A Horizont 2020 programon belil kifejezetten az elektromos jarmdvekkel kapcsolatos
fejlesztésekre biztosit forrasokat.

14 Kovécs 2018, 3.
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Az uniés CO2 kibocsatas csokkentésrdl sz016 elbiras a gyartdkat arra Oszténzi, hogy
alacsony kibocsatasu jarmtveket dobjanak piacra.l> Az alternativ tzemanyagok!¢
elterjedésének Gsztonzése érdekében az BEurépai Parlament és a Tanacs elfogadta a
2014/94/FEU iranyelvet!? (tovabbiakban: AFI Irdnyelv). E szerint a tagillamok olyan
nemzeti jogszabalyokat kotelesek megalkotni, ami alapjan kiépiilhet az alternativ
tizemanyagok (az elektromos energia mellett biotizemanyagok, CNG, LNG, LPG és
hidrogén) eurdpai infrastrukturaja. Unids szinten egységes kovetelményeket allapitott
meg az elektromos jarmivek toltéallomasaira, a miszaki el6irasokra és a felhasznalok
tajékoztatasara. A tagallamoknak gondoskodniuk kell a nyilvanos elektromos
toltéallomasok megfelels lefedettséget biztositd kiépitésérdl annak érdekében, hogy
biztositott legyen az elektromos jarmivek kozlekedése legalabb a varosi/elévarosi
agglomeraciokban és mas slrin lakott teriileteken. A tdltGpontoknak intelligens
mérérendszerrel kell rendelkeznitik. Elvaras, hogy az elektromobilitas szolgaltatast eseti
jelleggel (ad-hoc) is biztositani kell az tgyfeleknek. A szolgiltatist megkiilonboztetés
mentesen, és atlathatéan kell nyujtani. Ennek keretében a szolgaltatas arait nyilvanosan
kozzé kell tenni. Az e-mobilitds szempontjabdl a villamos energia a legtisztabbnak
tekinthetd az alternativ iizemanyagok koz6tt.18

15 A kézlekedéspolitikai fehér kényv szerint a kézlekedési agazat egészének 2050-re 60%-kal kell
csokkentenie a szén-dioxid kibocsatast az 1990-es szinthez képest. Az Eurdpai Bizottsag az
"alacsony kibocsatasu mobilitis eurdpai stratégidjaval’ 6sszhangban Eurépa mozgasban’ cimmel
harom javaslatcsomagot terjesztett a tagallamok elé. Az EU jogalkotasa kijelélte az
elektromobilitasi piac keretrendszerét, 2030-ra az udjonnan gyartott autdk tekintetében
35 szazalékos, a konnyl haszongépjarmivek tekintetében pedig 30 szazalékos széndioxid-
kibocsatas csokkentést ir el6 a 2021-es szinthez képest. (Az alacsony kibocsatasu mobilitas
eurdpai stratégidja.) A Bizottsag kézleménye az Eurépai Parlamentnek, a Tanacsnak, az Eurépai
Gazdasagi és Szocidlis Bizottsagnak és a Régiok Bizottsaganak. Eurdpai Bizottsag, Brisszel,
2016.7.20. COM(2016) 501 final, Az Eurdpai Patlament és Tandcs 443/2009 EK rendelete
(2009. aprilis 23.) az 4 személygépkocsikra vonatkozé kibocsatasi kévetelményeket hatirozza
meg.

16 Az Orszaggytlés elfogadta a megdjulé energia kozlekedési céla  felhasznaldsanak
elémozditasarl és a kozlekedésben felhasznalt energia tveghdzhatisu gazkibocsatasanak
csokkentésérdl szold 2010. évi CXVIL torvényt. Bz a torvény hatirozta meg az alternatfv
tzemanyag fogalmat, amely a kozlekedés energiaellatasaban a kéolajforrasokat legalabb részben
helyettesité lzemanyag vagy energiaforras lehet: ilyen a villamos energia, a hidrogén,
a biolizemanyag, a szintetikus Uzemanyagok, a suritett (Compressed Natural Gas (CNG)) és
cseppfoly6sitott (Liquefied Natural Gas (LNG)) foldgaz, valamint a cseppfolyésitott propan-
butan gz (Liquid Petroleum Gas (LPG)).

17A 2014/94/EU iranyelv az alternativ izemanyagok infrastrukturdjanak kiépitésérdl. OJ L 307,
2014.10.28.

18 2016 novemberében megjelent az Eurépai Bizottsig energiapiac reformjat célzé “Tiszta
energiat minden eurépainak’ nevl javaslatcsomagja (IV. vagy T¢li Energiacsomag). A villamos
energia termelésben a megujuldk aranya unids szinten mar jelenleg is t6bbsz6résen meghaladja a
10 szazalékot (2050-re akar az 50 szazalékot is elérheti). Tiszta energiat minden eurépainak nev(
javaslatcsomag 2020.
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A magyar szabalyozasban megjelent a motorhajtéanyagok mindségi
kovetelményeirsl szolé 17/2017. (V.26.) NFM rendelet, amely az addig elfogadott
tzemanyagok (a motorbenzin, a dizelgazolaj, a biodizel, az E85, a siritett foldgaz és a
cseppfolyositott szénhidrogéngaz) csoportjat kiegészitette a koézlekedésben felhasznalt
villamos energiaval.

Az e-mobilitas rohamos fejlédése egyre szélesebb kot szabalyozasi sziikségletet
generdl. A magyar jogalkotas elsé lépése a 6/1990. (IV.12.) KOHEM rendelet!® volt,
amely a kornyezetkimél$ gépjarml fogalmanak megalkotasaval ilyen gépkocsinak az
elektromos gépkocsit? és a nulla emisszids gépkocsit?! mindsitette.

A magyar jogalkotas az AFI Iranyelvben foglalt kotelezettségeire?? is tekintettel
reagalt a felmeriil$ szabalyozasi igények egy részére a villamos energiardl szo6l6 2007. évi
LXXXVI. t6rvény (tovabbiakban: VET) e-mobilitas vonatkozasi modositasaival.
Ez a 2016. évi LXXXI. t6rvény 2016. jalius 1-jei hatallyal vezette be az elektromos
gépjarmuvek toltésére, illetve elektromos toltGallomasok létesitésére, lzemeltetésére
vonatkoz6 rendelkezéseket a VET-be. A rendelkezések definialjak az elektromos
gépjarmd, az elektromos gépjarmi toltése, illetve a toltdallomas-tizemeltets fogalmakat
(utébbi kategoriat rendszerhasznilonak mindsitve). Tartalmazza, hogy az elektromos
gépjarmu toltése engedélykoteles tevékenység, a toltését, mint tevékenységet a Magyar
Energetikai és Koézmi-szabalyozasi Hivatal (tovabbiakban: MEKH) altal kiadott
engedély alapjan lehet gyakorolni, kivéve ha a t6ltés a lakossagi fogyasztd vagy a nem
lakossagi felhasznalé sajat mért felhasznaléi berendezésén keresztil —torténik
(amely tevékenység haszonszerzésre nem iranyulhat). A VET sokaig nem tette lehet6vé,
hogy a tolt6lizemeltetd az aramot tovabbadja a fogyaszté felé. Az alapfogalmak
tisztazasan tdl a fenti jogszabdlyok felhatalmazzak a Kormanyt, hogy az elektromos
gépjarmivek hasznalataval kapcsolatos tovabbi kérdéseket az AFI Iranyelvvel
dsszhangban kiill6nallé rendeletben rendezze.

19°6/1990. (IV.12) KOHEM rendelet a kozuti jarmévek forgalomba helyezésének és
forgalomban tartasanak miszaki feltételeirdl 2. § (6)—(7).

20 Elektromos gépjarmu: a.) a tisztan elektromos gépkocsi, amelynek a hajtaslanca legalabb egy
elektromos energiatarol6 eszkozt, elektromos aram atalakité egységet, és olyan elektromos gépet
tartalmaz, amely a gépkocsi meghajtasira szolgalé tarolt elektromos energiat mechanikai
energiava alakitja és a gépkocsi meghajtasahoz mas eréforrassal nem rendelkezik (vagyis BEV);
b) a kiils6 t6ltést hibrid elektromos gépkocsi (plug-in hibrid gépkocsi), amely gyari kialakitasa
szerint rendelkezik olyan csatlakozoval és aramatalakitéval, ami lehetévé teszi az elektromos
energiataroléjanak kilsé elektromos energiaforrasbol torténd feltSltését, elektromos tizemben a
hatétavolsaga legalabb 25 km (vagyis PHEV); ¢) a névelt hatétavolsagh hibrid elektromos
gépkocsi, amely a b) pontban foglaltaknak megfelel és hatotavolsaga tisztan elektromos hajtassal
legalabb 50 km (vagyis EREV).

2 Nulla emissziés gépkocsi az a gépkocsi, amely rendeltetésszerd hasznalata soran nem bocsat ki
a rendeletben szabalyozott légszennyezs anyagot.

22 A Nemzeti Fejlesztési Minisztérium 2016 6szén fogadta el Az alternativ tUzemanyagok
infrastruktdrajanak kiépitésérol szolé iranyelv altal meghatirozott nemzeti szakpolitikai keret
cimi programot, amelyben meghatirozta az elektromos jarmavek és a toltSinfrastruktira
fejlédését 2030-ig.
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Magyarorsziagon az elektromos autdk elterjedését a Jedlik Anyos Terv
(tovabbiakban: Terv) 2015-6s elfogadasa?? gyorsitotta fel. A Terv keretében az alapvetd
tolt6-infrastruktira telepitésével Osszefuged kozigazgatisi hatosagi tgyeket a 369/2015.
(X1I.2)) Korm. rendelet kiemelt jelentGségti tiggyé nyilvanitotta. A Terv alapjin a
10/2016. (I1.9.) Korm. rendelet — az orszagos telepuléstendezési és épitési
kovetelményekrdl sz6lé 253/1997. (X11.20.) Korm. rendelet (OTEK) médositasaval —
biztositotta, hogy kételezs legyen az elektromobilitas elterjedését segité szempontokat
figyelembe venni a lakott kérnyezetben.

A 281/2016. (IX.21.) Korm. rendelet 4. §-a médositotta a VET végrehajtisarol
sz0l6 273/2007. (X.19.) Korm. rendeletet (VET Vht.), amelynek eredményeképpen az
elektromos gépjarmi  toltésére vonatkoz6 engedélyt érinté részletes szabalyok is
meghatarozasra keriltek.

Az elektromos gépjarmitoltési szolgaltatisok egyes kérdéseirdl szold 170/2017.
(V1.29)) Korm. rendelet megteremtette az alapokat a toltési piac muikodésének
szabalyozasara. A rendelet megerGsitette és kiegészitette az alapfogalmakat, valamint
meghatarozta az elektromos gépjarmid tOltési szolgaltatdsra és annak arazasara
vonatkoz6 alapvetd kovetelményeket. Egyértelm@vé tette, hogy a tSltés nem
energiakereskedelem, hanem szolgaltatas, és egyben definidlta az elektromobilitasi
szolgaltatas fogalmat is. Bz a kormanyrendelet is meghatarozta az elektromos meghajtisi
gépjarmii fogalmat, e szerint ,,olyan gépjarmi, melynek meghajtasa részben vagy teljesen
villamos motor altal t6rténik, és a meghajtashoz szikséges villamos energiat kilsé
forrasbdl feltlthetS villamosenergia-tirolé rendszerbdl nyeri.” A tisztan elektromos
aut6?* az energiat akkumulatorba téltve viszi magaval, tisztin elektromos motorral
mikodik.

2019. jalius 9-én keriilt kihirdetésre?> egy torvénycsomag, ami egyebek mellett
kiegészitette a kézuti kozlekedésrdl sz016 1988. évi . t6rvényt,26 ezzel keretet szabva az
elektromobilitasnak is. A kiegészitések az elektromos autd tolté tzemeltetésére és az
elektromobilitds  szolgaltatisra, az  elektromobilitas  felhaszndlokra és  az
elektromosjarmi-keresked6kre vonatkoznak?’. Az 4 szabalyozas megkllénbozteti az
elektromos toltéberendezés UzemeltetSt és az elektromobilitds szolgaltatot. EISbbi a
késziilék telepitését és mikodését hivatott biztositani, mig utdbbi az Ugyfél

2 Az els6dleges jogalkotasi feladatokat az 1487/2015. (VIL.21.) Korm. hatirozat jeldlte ki a
Jedlik Anyos Cselekvési Terv elfogadasaval.

24 A kategbria az angol Battery Electric Vehicle kifejezésbdl szarmazik (BEV), kérnyezetvédelmi
besorolasa 5E. Anupam 2019.

25 Magyar Koézlony 2019. évi 120. szam. 2019. évi LXVIL. térvény a hossza tava részvényesi
szerepvallalas  Gsztonzésérél és egyes torvények jogharmonizaciés céld modositasardl.
2019. oktéber 1-jétél hatalyos.

26 A térvény 2. § (1) bekezdés f) és g) pontokkal egészil ki. A 2019. évi LXVIL. térvény 32-34.§.
27 A moédositott térvény ebben a vonatkozasban a MEKH eljarasa vonatkozasaban a MEKH
térvény és a VET rendelkezéseivel Osszhangban alkalmazand6. A modositott kézut
kozlekedésrdl szolé torvényben az elektromobilitassal kapcesolatos kiegészitéseket a frissen
hozzaadott 45/A — 45/E. § tartalmazzik. Az 4j blokk A pontja biztositja, hogy a szabalyok a
kozosségen beliil mas orszagban letelepedett, de Magyarorszagon is tevékenykedd szolgaltatokra
is vonatkoznak, a B pontja pedig tisztazza a legfontosabb fogalmakat, egyben ujradefinidlva
a 170/2017. (V1.29.) Korm. rendeletben egyébként mér tisztizott fogalmak tobbségét.
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kiszolgalasaért felel. A két szerepkort természetesen betdltheti ugyanaz a piaci szereplé
is, de az tizemeltet$ atadhatja a szolgaltatas jogat masnak, illetve sajat szolgaltatasa mellé
beengedhet més szolgaltatokat is az altala Uzemeltetett t6ltére. Halozati engedélyes
(DSO), aki az elektromos halézatot birtokolja és tizemelteti, az Gj szabaly szerint sem
elektromos tolt6 lzemeltet, sem pedig elektromobilitds szolgaltaté nem lehet.
Az Uzemeltetésnek tovabbra is feltétele a MEKH 4ltal kiadott, hatirozatlan id6re sz616
engedély. Az elektromos tolt6berendezés tzemeltetSje a helyileg illetékes haldzati
engedélyessel kothet haldzati csatlakozasi és halozathasznalati szerzGdést, a villamos
energiat  piaci  alapon  barmely  villamosenergia-keresked6t8l  beszerezheti.
Az elektromobilitds szolgaltatasi tevékenység bejelentéskoteles a MEKH  felé.
E szolgaltatas igénybevételét megkiildnboztetés-mentesen kell biztositani.

Az elektromobilitis szolgaltatas egyes kérdéseirdl szolo 243/2019. (X.22)
Kormanyrendelet meghataroz két fogalmat: az egyik az elektromos tdltéallomas,?s
a masik az elektromos tolt6hely.?? Az elektromos t6ltéallomas Uzemeltetése
engedélykoteles, a MEKH adja ki az engedélyt, amit az tzemeltetének legalabb a
tervezett Uzembe helyezést megel6z6 75. napon kell kérelmeznie. Az tizemeltets felel a
szolgaltatas nyujtasa korében, az elektromobilitas felhasznilonak esetlegesen okozott
karokért. Amennyiben a karokozas nem az elektromos tdltéberendezés lzemeltetd
tevékenységére vezethetd vissza, a felhasznaldval szembeni helytallasi kotelezettség az
elektromos toltéberendezés lzemeltetSnek a polgari jog altalanos szabalyai szerinti
tovabbi igényérvényesitését nem korlatozza30. A felhasznalé részére a szolgaltatd
szamlat allit ki. A szamla tartalmazza az elszamolas egységarat, az elektromos
meghajtasi  jarmi akkumulatoranak feltSltéséhez felhasznalt villamos energia
mennyiségét (kWh) és az elektromobilitas felhasznald dltal igénybe vett szolgaltatas
ellenértékét. A rendelet kitér a birsdgokra is: birsagra adhat okot példaul, ha az
Uzemeltetd a hatdésig megtévesztésével jutott engedélyhez. Az engedélyben, a
torvényben vagy a végrehajtasi rendeletben foglalt kbtelességeket megszegs izemeltetSt
vagy szolgaltatot a MEKH hatarid6 tGzésével figyelmeztetheti, birsigolhatja,
atmenetileg (6-12 hénapra) eltilthatja a tevékenység végzésétSl, és végsG esetben
visszavonhatja a kiadott engedélyt. A birsig mértéke az el6z6 évi nettd arbevétel
1 szazaléka, vagy pedig 100 milli6 forint lehet (a kettS k6zil a magasabb érték szamit).

A kozuti kozlekedés igazgatasi feladatokrdl, a kozatl kozlekedési okmanyok
kiaddsarol és visszavondsarol szold 326/2011. (XI1.28.) Korm. rendelet 60. paragrafus
masodik bekezdés g) pontja szerint a kornyezetkimélének mindsilé jarmivekd!
esetében lehet6vé tette vilagoszold alapszind kilénleges rendszamtabla igénylését,3?

28 Legalabb 2 darab nyilvanos toltéberendezést magaban foglalé tertlet, amely az elektromos
meghajtasu jarmd villamosenergia-taroldjanak toltését biztositja az elektromobilitas felhasznalo
részére eseti toltés vagy tartds jogviszony keretében.

29 Az elektromobilitas szolgaltatas igénybevételére a nyilvanos toltéberendezés el6tt kijeldlt hely.
30 243/2019. (X.22) Korméanyrendelet 7. § (3) ¢) pontja.

3UA 6/1990. (IV.12) KOHEM rendelet 1. fejezet 2. § 6. pontja szerinti kornyezetkiméls
gépkocsik.

32 A kozut kozlekedési okmanyok kiadasardl és visszavondsardl szolo 326/2011. (XI1.28.)
Korm. rendelet szerint a kornyezetkimélé gépkocsira kiadott rendszamtabla alapszine
vilagoszold, karakterei és a keret szine fekete, harom betljelbél és harom szamjegybdl 4ll.
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amihez kedvezményeket, jogosultsagot lehet rendelni.’3 Nemrégen a Jedlik Anyos 2.0
Tervben javaslatot tett a kormany a z6ld rendszamrol sz6lé jogszabdly szigoritasara,
vagyis a z0ld rendszam megszlntetésére a magas karos-anyag kibocsatasu, nagy témegti
plug-in hibrid hajtasd személyautdk esetében. A modositasrél még nem jelent meg
jogszabaly.

3. Kornyezeti, gazdasagi hatasok, villamosenergia-rendszerre gyakorolt hatas

Megallapithatd, hogy az elektromos autdk altalanossagban javitjak a nagyvarosok
életminbségét a karosanyag-kibocsatas és az egészségre artalmas szallo por terhelés
csokkenése révén, a sirdn lakott terilleteken hozzajarulhatnak a levegémindség javitisa
mellett a zajszint cs6kkentéséhez is’*. Az elektromos jarmivek csokkentik a kézlekedés
zajszennyezését, sokkal halkabbak a hagyomanyos tizemelésti gépjarmaveknél.

Az egyik legfontosabb elénylik, hogy csokkentik a szén-dioxid kibocsatast.

Kérnyezeti hatasuk globalisan  (kézvetett) és lokalisan (kdzvetlen) jelentkezik.
Kozvetlen kibocsatasuk a kipufogdcsévon keresztil (tailpipe emission) tavozik,
kozvetett kibocsatasuk a teljes életciklus alatt keletkezik (well-to-wheel), a jarmd
gyartasatol,
a gyartashoz szikséges alapanyagok eléallitasan, feldolgozasan keresztil hulladékka
valasukig. Az elektromos auté a kozvetlen kornyezetét nem szennyezi, és ha az
elektromos aramot kornyezetkiméld médon allitjak els, akkor mashol sem szennyez.
Koérnyezetkimélé megoldds, ha megujuld energiabdl fedezhetd. Az elektromos autd
levegStisztasagi elonye lokalisan egyértelm@en jelentkezik, karosanyag-kibocsatds a
gépjarmi kornyezetében, a felhasznalas helyén a tisztan elektromos jarmtveknél nulla.
A karos-anyag kibocsatas kozvetetten a villamos energiat megtermel$ erémiveknéls
jelentkezhet, f6leg ha fosszilis tizelGanyagokat hasznalnak. Globalis elény elsésorban a
szén-dioxid kibocsatasra vonatkoztatva® jelenik meg, és ott, ahol a villamos energia
megujuld, tiszta energiabdl (szélenergia, nuklearis energia, vagy vizenergia) szarmazik.
Gyakran hasznaljak tévesen az elektromos autdra minden esetben a nulla kibocsatasa
jarmi (zero emission vehicle - ZEV) kifejezést.

Koérnyezeti szempontbdl nem csak a hajtasmodot szitkséges megvaltoztatni, nem
elég csak a motorokat fejleszteni, hanem cstkkenteni kell az energiafelhasznalast is.

Egyedileg engedélyezett rendszamtabla esetén legalabb négy, legfeljebb 6t folyamatos betdjelbdl,
és legalabb egy, legfeljebb két folyamatos szamjegybdl, egyiittesen hat jelbdl all.

3 Tlyen kedvezmény lehet az ingyenes parkolas, az adokedvezmények stb. Lasd még bévebben a
pénziigyi Osztonzoket és kedvezményeket, kitekintéssel néhany orszagra is: Polgari & Farkas
2020. Az 1/1975. (IL5.) KPM-BM egylttes rendelet szetint a buszsavot nem hasznélhatjak a
z6ld rendszamos autok.

34 Szilagyi 2018, 32-33.

3 Gacs 2019, 25-27.

36 Bandi 2014, 464. Az tizemanyagok esetén egy sajatos szennyezés miatt mar 1994-ben elfogadta
a Patlament és a Tanics a 94/63. iranyelvet, amely az illékony szetves vegylletek (VOC)
csokkentését célozza a kdolajszarmazékok tarolasa és elosztasa soran keletkezé kibocsatasok
esetében. A szén-monoxid, az el nem égetett szénhidrogének, nitrogén-oxidok és bizonyos
benzinmotoros jarmivekbdl szarmazo szilard részecskék kotelezé miszaki szabvanyat (70/220
Iranyelv), valamint a 443/2009/EK rendelet.
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A gazdasagi hatasok kozott meg kell emliteni az allamhaztartas veszteségét, amely az
tzemanyag-felhasznalas csdkkenésébdl, a benzinre és a gazolajra kivetett adok, illetékek
csOkkenésébdl szarmazik. Pénziigyi 6sztonzbk szikségesek az elterjedésiikhoz, tovabba
4j beruhazasok kellenek a toltéallomas-infrastruktira kiépitésére. A kiépités koltségét
az Uni6 is timogatja. CsokkenthetSk a kozuti kézlekedés externdlis koltségei, azok a
koltségek, amelyek a kozlekedésbdl keletkeznek, de nem a résztvevsk fizetnek érte.
A szennyez6 fizet elve alapjan példaul az eurdpai utakon a leveglszennyezés kilsé
koltségeit bele kivanjak foglalni az utdijakba (intelligens utdij megallapitds) és
kedvezobb feltételekben kivanjak részesiteni a kibocsatasmentes jarmuveket.

Fontos elonyik ezeknek a jarmiveknek, hogy kiegyensulyozzak a
villamosenergia-rendszer terhelését. Az elektromos gépjarmivek tSltése soran az
elektromos halézatbdl a felvett energia mellett energia tarolédik az akkumulatorokban
is. Az ilyen gépjarmivek villamosenergia-felhasznalasa 6nmagaban nem igényel plusz
energiatermel$ kapacitas 1étesitését, mivel a toltéssel jelentkez6 tébblet villamos-energia
igény nem jelentés.’” Az akkumulatorok tSltésekor megjelené rendszerterhelés
megallapitasahoz figyelembe veendd, hogy melyik napszakban és mennyi ideig t6rténik
a toltés. Figyelembe veszik, hogy milyen tolt6allomas tipusnal t6ltédik (kereskedelmi —
nyilvanos, féleg bevasatlokozpontokban, vagy autépalyak mellett — gyorstdltd pontok,
vagy otthoni toltés). Végil a rendszerterhelés megallapitisahoz figyelembe veszik a
visszat6ltési folyamatot is, vagyis az elektromos jarmivek nemcsak a villamos energia
felvételére képesek, hanem a tarolt energia hdlézatba tOrténd visszatSltésére is.
A felesleges kapacitassal rendelkezé jarmi visszatolt a halézatba, ezaltal megteremtSdik
a rendszer egyensulya és a piaci kiegyenlités.?

4. Korlatok

Az elektromobilitas elfogadisaban és terjedésében kotlatot jelent a beszerzési
koltségek, a hatétavolsag, a kiépitett toltSinfrastruktara, a kornyezetvédelem,
a biztonsag és megbizhatosag.?? Az elektromos aut6zas elterjedését lassitja egyrésztél a
hatétav kérdése. Felhasznaldi szempontbdl lényeges kérdés a tényleges hatétavolsag.
Az akkumulatorokat eredetileg ugy tervezték, hogy egy toltéssel legfeljebb 150 km-t
lehetett megtenni, egy halézatrdl toltheté plug-in hibrid pedig kb. 80 km-t képes
megtenni tisztan elektromos hajtassal.#® A hatétav kérdését az akkumulator-fejlesztések
és a toltdallomasok halézata fogjak megoldani. Komolyabb att6rés még nem tortént az

37 Lasd az erre vonatkozé elemzést MAVIR: A Magyar Villamosenergia-rendszer kozép- és
hossza tava forrasoldali kapacitasfejlesztése. Budapest, 2013, 5.

38 Merre tart az elektromos autok piaca? 2020.

3 Ezeket a tényezOket megerdsiti az Automotive World altal 2013-ban készitett felmérés is.
(Automotive World: Technology Roadmap — Battery electric vehicles, 2013.), amiben globalis
autdipari szereplSkkel készitettek interjukat. Tobbek kozott azt kérdezték, hogy szerintiik mi az
az egyetlen tényez8, amely leginkabb javitana az elektromos jarmavek értékesitését. Kozel fele az
alacsonyabb arat valaszolta.

40 Benoit 2019.
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akkumulatorok tomeges, gazdasigos gyartisaban.#! Ebben még jelentGs lehetéségek
vannak.

Mastrészrél kotlatot jelent, hogy ezek a jarmidvek drigabban szerezhetSk be
bels6égésii motoros tarsaikhoz képest. A plug-in hibrid és a tisztin elektromos
gépjarmivek ara a beépitett akkumulatorok miatt magasabb. A beszerzési koltséget
csokkenthetik a timogatasok. Az dllami teendSk koziil kiemelend6 az elektromos autdk
vasatlasanak timogatasi rendszere.

Harmadrészt lassitja terjedéstiket a toltési infrastruktara helyzete. A tolt6halozat
egyre bévil, a nyilvanos t6lt6k, a gyorstolté allomasok, és a kereskedelmi tSltSk
innovativabbak és fejlettebbek lesznek#2. Fontos lesz az otthoni t6lt6k elterjedése is.
A t6lt6halézatok fejlesztését minden orszag stratégiai fontossagu programként kezeli,
hogy atjarhatésagot és biztonsagot biztositson az e-autdsoknak. A kiépils
infrastruktira néveli majd az elektromos autok szamat.

Az elektromobilitas terjedésének tovabbi kritikus tényezGje egy biztonsagi kérdés
is, amely az elhasznalodott akkumulatorok kezelésével kapcsolatos. Ezek veszélyes
hulladéknak mindéstilnek, ezért a gyartok a feldolgozas mellett tovabbhasznositasi
megoldasokon is munkalkodnak.

5. Osszefoglalas

Osszefoglalasként megillapithaté a jogi szabalyozas kapcsan, hogy az
e-mobilitassal kapcsolatos magyarorszagi jogszabalyalkotas a VET, illetve a VET Vhr.
médositasaival vette kezdetét az elektromos toltéallomasok kiépitésére vonatkozo
szabalyozas f6bb kereteinek kijelolésével. Ez a folyamat még a kezdeti 1épéseknél tart,
ezért az e-mobilitassal kapcsolatos beruhazasok uzleti tervezése kérében célszerd lehet
megvarni a tovabbi részletszabalyok megjelenését. Tervben van évek ota egy
elektromobilitasrol sz6l6 torvény megalkotisa, de Parlament elé még nem kerilt ilyen
kezdeményezés. Az elektromobilitis hazai elterjesztésével kapcsolatos —egyes
kozfeladatokat az e-Mobi Elektromobilitas Nonprofit Kotlatolt Felelésségti Tarsasag
latja el# Az elektromos autdk piaca vilagszerte fellendiilében van. Az elektromos
kozlekedés, az e-mobilitds b6vithetd timogaté feltételrendszer kiépitésével, ami erdsiti
a lakossag fogadokészségét a fejlesztések irant. A folyamat felgyorsitisaban nagy
szerepe van az allami szerepvallalasnak. A legfontosabb dllami teendSk kézil
kiemelend6k a toltStelepitések, valamint az elektromos autdk vasarlasanak timogatasi
rendszere, az ipatfejlesztésben pedig az elektromos téltGallomasokhoz kapcsolodo
technolégidk timogatisa. Az utdbbi években rengeteg fejlédést és vjitast felmutatd
elektromobilitasi ipardg szamos terlletét nemcsak kormdnyzati, hanem piaci oldalon
lehetne szabalyozni. Magyarorszag is timogatist biztosit az elektromos jarmuvek
beszerzésére és a tolté-infrastruktira fejlesztésére.

4 A Mercedes Benz példaul béviti akkumulator-Osszeszerelési kapacitasat, uj gyarakat épit az
elektromosaut6 piac miatt. Vegyipari vallalat is, mint a BASF kutatasokat végez az
akkumulatorok fejlesztésére. Kovacs 2018, 15.

42 Zsebik & Novak 2018, 48-55.

43 443/2017. (X11.27.) Korm. Rendelet az elektromobilitds hazai eltetjesztésével kapcsolatos
egyes allami feladatokrol.
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Magyarorszagon

Az elektromobilitis a jovObeni ’okos’ és élhet6 nagyvarosok, kialakitisaban
fontos szerepet fog jatszani, és gy a tomegkdzlekedésben, mint a magangépjarmd
hasznalatban teret fog héditani. Kivanatos, hogy Magyarorszagon is eltetjedjenek az
okos varost és az okos energetikdt integralé megoldasok, amelyek az elektromos
jarmavek szamara t6ltési szolgaltatdsokat is nydjtanak. Az okos mérés alkalmazasa az
elektromos kézlekedés tamogatasahoz is elengedhetetlen lesz hosszu tavon.

Sziikséges a dekarbonizaciés** technolégidk elStérbe kertilése és fejlesztése, a
z€r6 emisszids kozlekedési technologiak elterjedése.

44 2009/33/EK iranyelv 6sztonzdket dllapitott meg az elektromos és mas alacsony kibocsatasu
jarmivek timogatasara. Az alacsony kibocsatdsu mobilitds eurdpai stratégidja. A Bizottsag
kézleménye az Burépai Parlamentnek, a Tanacsnak, az Eurépai Gazdasagi és Szocidlis
Bizottsagnak és a Régiok Bizottsaganak. Eurdpai Bizottsag, Briisszel, 2016.7.20. COM(2016) 501
final.
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Abstract

This study aims to present the main international, European Union and domestic legal rules on use of atomic
energy by applying the method of comparative analysis. Current reason of this topic is the ongoing Paks 2 project.
An industrial project like this requires a highly complex: and lengthy licensing process and the nuclear power plant
units need to comply with several international, European Union and domestic regulations not only during the
licensing process, but throughout erection and operation periods as well. Connected with that, this study examines
various legal rules on safety application of using atomic energy, underlining the following topics: liability, safety,
and nuclear waste management. In Hungary the Hungarian Atomic Energy Authority is liable for adaptation of
the relating regulation. 1t supplies its tasks by cooperating with several international and European Union
authorities.

Keywords: Paks 2 project, atomic energy, comparative legal analysis, nuclear safety

1. Introduction

Nowadays the topic of energy production have gained further importance.
Continuous economic and technical developments presume stable energy supplies
which are accompanied by a strong social demand. Whereas, one must not forget
about environmental protection obligations — namely, how can the continuously rising
energy demand be met, while protecting the environment, taking, care of the interests
of future generations and reaching sustainable development goals. An appropriate
solution could be the use of renewable energy sources — however this requires such
environmental and geographical conditions with which a state could meet its entire
energy demand. Unfortunately the aforementioned resources are not common in every
state. Therefore, such a method of energy production is required which provides a
stable and continuous energy supply, for example atomic energy production.
This way of energy production was chosen by Hungary when it integrated! the atomic

Bianka Flekdcsné Kocsis: International, EU law and National Legal Frameworks on the use of
atomic energy — Az atomenergia alkalmazasara vonatkozoé legtébb nemzetkdzi, eurdpai unios és
hazai jogi el6irasok. Journal of Agricultural and Environmental Law ISSN 1788-6171, 2020 Vol. XV
No. 28 pp. 202-259, https://doi.org/10.21029 /JAEL.2020.28.202

“ dr. jur, Government Office of Borsod-Abadj-Zemplén County, Directorate of Land
Administration, Depattment of Land Administration 1, e-mail: kocsis.bianka7@gmail.com

* This study bhas been written as part of the Ministry of Justice programme aiming to raise the standard of law
edncation.

! Tt is noteworthy, that it does not mean an exclusive commitment around the method of atomic
energy production. It serves only as an alternative to renewable energy production.

https:/ /doi.org/10.21029/JAEL.2020.28.202
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energy in its ‘energy-mix’ (the so-called atom-carbon-green scenario).? In light of the
aforementioned takes the so-called Paks 2 project — the most significant industrial
investment of Hungary — place. On the one hand, it consists of a procedure on the
extension of the operational period. On the other hand, it means the actual expansion
of the Paks Nuclear Power Plant (there is an ongoing licensing process for the two new
units to be built up in addition to the two existing ones). The project requires a highly
complex and lengthy licensing process and the nuclear power plant units need to
comply with several international, European Union and domestic regulations not only
during the licensing process, but throughout erection and operation periods as well.

The aim of this study is to provide an overview on the legislative framework with
which such a nuclear power plant needs to comply in order to assure a safe operation
period. This contribution uses the methods of descriptive and comparative analysis,
since not only the Hungarian but European Union law is going to be addressed.

My hypothesis is, that the Hungarian legislation complies with international and
European Union security requirements. Considering, that the use of atomic energy can
be particulatly diverse, the current study intends to focus only on its use for peaceful
purposes (the use for military purposes is out of the scope of the present
contribution).> This study intends to shed light on three aspects: liability, nuclear
security, safe handling of spent fuel states and radioactive waste — to this end, the
current research intends to find out what kind of legal requirements are necessary in
order to ensure safe use of atomic energy for peaceful purposes.

Having regarded the above mentioned, the present article aims to — amongst
others — give answers to the following questions: what kind of positive or negative
effects does the atomic energy production has? What kind of international, European
and domestic obligations need to be observed, in order to achieve the safe operation of
a nuclear power plant? Which national, international, and European organizations are
responsible for the supervision of construction works of a nuclear power plant and for
safe operation?

2. Advantages and Disadvantages of Atomic Energy Use

Similatly to any other energy production method, atomic energy production also
has several advantages and disadvantages.

As regards to atomic energy production, the most common disadvantage is
definitely its dangerous nature, through it means a sort of security risk. This may not
need to be elaborated further, since the recent nuclear accidents, such as the explosion
of the nuclear power plant in Chernobyl* or the Fukushima nuclear accident,’ are well-

2 National Energy Strategy (NES) 2012, 14.

3 Despite of the fact, that the peaceful use of atomic energy might include regulations on the
prohibition of the use of atomic energy for military purposes, the present study does not intend
to cover that area. For the aforementioned, see: Lamm 2013b; Sulyok 2013.

4 The Fukushima nuclear disaster happened on 26 April 1986, in a nuclear power plant between
Chernobyl and Pripjaty, Ukraine. The explosion resulted in a human death toll of thousands,
however it also had an indirect consequence, such as serious adverse reaction — like cancer —
as a result of the high radiation levels.
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known facts. The effects of such events are long-lasting, not only with regard to the
environment but for human beings as well. Such effects might be the possible negative
impacts of atomic energy production to the environment or to the ecosystem (for
instance the emitted heat load from the cooling of the nuclear power plant), or the issue
of handling or storing of nuclear waste.

As far as the advantages of nuclear energy use are concerned, it can be argued,
that is has its own positive effects which confirms its worth to be involved in a state’s
’energy-mix’. In this regard, the most important factor is, that it functions as a stable
and continuous energy source compared to the renewable energy sources (for example,
water, wind, sun) which are highly dependent on weather conditions. It is a climate-
friendly technology, since, it does not emit any greenhouse gas, thus it contributes to
climate protection (amongst others, it could mean an essential tool in order to reach the
aims, set out in the Patis AgreementS). Atomic energy production is cost-efficient and
when it takes out a considerable part of a state’s energy production, then it results in the
reduction of electricity prices — for example in Hungary — where the Paks Nuclear Plant
produces a considerable amount of electricity — the consumer price of electricity
amounts to 35 HUF/ kW/h. Meanwhile in Germany — which refuses to use atomic
energy — and in Denmark, where the use of renewable energy sources amount to 30%
of the total energy consumption, as a result of the aid, provided to producers,
dependent on weather conditions, the consumer price is 94 HUF.” As for another
positive note on the side of nuclear power plants, their operational life is much longer,
than of the renewable energy sources, namely the operational life of a nuclear power
plant can be about 60 years, while those power plants which operate through renewable
energy sources may last for only a 20-25 year period. Last, but not least, it is
noteworthy, that, based on recent events, lessons have been learned and currently, there
are such international, European, and national legislations in force, which — when
applied adequately — can regulate the use of atomic energy in a safe and secure manner.?

3. International Legal Framework
3.1. Significant International Treaties with Regard to the Use of Atomic Energy

Along with several other states, Hungary has acceded to many multilateral
international treaties, regarding safe use of atomic energy. On the national level,

5 While the Chernobyl nuclear accident was a result of human negligence, the Fukushima nuclear
catastrophe was caused by an environmental disaster (notably an earthquake and the following
tsunami) on 11 March 2011. A high amount radioactive materials were released from the power
plant, which resulted in an air pollution for distances of tens of kilometres away from the place
of explosion. According to the International Nuclear Event Scale (INES), the nuclear incident
was rated as the highest, INES 7. (See further: Index 2011)

¢'The central aims of the Paris Agreement are: ending fossil fuel production, achieve a significant
decrease in carbon-dioxide emission, keeping global temperature rise well below 2 degrees
Celsius, or at least limit the temperature increase even further to 1.5 degrees Celsius. For further
details, see: United Nations 2020.

7 Eck 2018, 4.

8 Ibid. 3.
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the Hungarian Atomic Energy Authority has duties in connection with the
implementation of the international agreements.

In this regard, the following international instruments® needs to be mentioned:
(1) Statute of the International Atomic Energy Agency; (2) Agreement on the Privileges
and Immunities of the International Atomic Energy Agency, approved on 1 July 1959.
in Vienna; (3) Convention on the Organisation for Economic Co-operation and
Development (OECD) and its Supplementary Protocols and Declarations;
(4) Agreement between the Government of the Republic of Hungary and the
Otrganisation for Economic Co-operation and Development on the Privileges and
Immunities granted to the; (5) Agreement on an International Energy Program,
concluded at Paris on 18 November 1974 and its Protocols, and Resolution C(74)203
(Final) of the Otrganisation for Economic Co-operation and Development, establishing
an OECD Nuclear Energy Agency; (6) Resolution of the Organisation for Economic
Co-operation and Development, establishing an OECD Nuclear Energy Agency;
(7) Treaty on the Non-Proliferation of Nuclear Weapons, as agreed on the XXII.
Session of the United Nations General Assembly on 12 June 1968; (8) Agreement
between the Government of the Republic of Hungary and the International Atomic
Energy Agency for the Application of Safeguards in Connection with the Treaty on the
Non-Proliferation of Nuclear Weapons, signed on the 6 March 1972. in Vienna;!?
(9) Convention on the Physical Protection of Nuclear Material; (10) Convention on
Early Notification of a Nuclear Accidents, signed on the 26 September 1986, in Vienna;
(11) Convention on Assistance in the Case of a Nuclear Accident or Radiological
Emergency, signed on the 26 September 19806, in Vienna; (12) Revised supplementary
agreement between the Government of the Republic of Hungary and the International
Atomic Energy Agency on Revised Supplementary Agreement Concerning the
Provision of Technical Assistance by the IAEA, as signed on 12 June 1989; (13) Vienna
Convention on Civil Liability for Nuclear Damage, as signed on the 21 May 1963;
(14) Joint Protocol Relating to the Application of the Vienna Convention and the Paris
Convention; (15) Convention on Nuclear Safety signed on the 21 September 1994, in
Vienna; (16) Comprehensive Nuclear-Test-Ban Treaty as agreed on by the United
Nations General Assembly on 10 September 1996;!! (17) Protocol Additional to the
Agreement between the Republic of Hungary and the International Atomic Energy
Agency for the application of safeguards in connection with the Treaty on the Non-
Proliferation of Nuclear Weapons, as signed on the 6 March 1972 in Vienna;!2
(18) Joint Convention on the Safety of Spent Fuel Management and on the Safety of
Radioactive Waste management, in the framework of the International Atomic Energy
Agency; (19) Convention Concerning International Carriage by Rail as amended by the
Vilnius Protocol (COTIF), signed in Bern on 9 May 1980 and 3 June 1999;
(20) Agreement on the implementation of Article III, (1) and (4) of the Treaty on the
Non-Proliferation of Nuclear Weapons and its Protocols; (21) Amendment to the
Convention on the Physical Protection of Nuclear Material adopted in the framework

o HAEA 2020b.

10 Application is suspended as of 1 July 2007 by the Act LXXXII of 2006 para. 6 § (1).
11 Not yet in force.

12 Application is suspended as of 1 July 2007 by the Act LXXXII of 2006 para. 6 § (1).
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of the IAEA in 1979, and published by Legislative Decree 8 of 1987, as signed during
the high level diplomacy conference of the IAEA on 8 June; (22) Regulation
concerning the international carriage of dangerous goods by rail (RID — Appendix C to
the Convention); (23) Agreement between the Government of Hungary, the Ministerial
Cabinet of Ukraine and the Government of the Russian Federation on the transport of
nuclear material between Hungary and the Russian Federation through the territory of
Ukraine; (24) Convention Concerning International Carriage by Rail (COTIF), as
amended by the Vilnius Protocol and its Annex ‘C’ as adopted on 3 June 1999;
(25) Annexes ‘A and ‘B’ of the European Agreement concerning the International
Carriage of Dangerous Goods; (26) Annexed Regulations of the European Agreement
concerning the International Carriage of Dangerous Goods by Inland Waterways
(ADN), as signed on the 26 May in Geneva.

Beyond the aforementioned international treaties, Hungary is a contracting party
to several bilateral agreements, as further strengthening the safe use of atomic energy
thus advancing cooperation with neighbouring states. In this regard, the following
international agreements'? needs to be mentioned: (a) Agreement on questions of
mutual interest in the field of nuclear facilities between the Government of the
Hungarian People’s Republic and the Government of the Republic of Austria signed at
Vienna, 29th April, 1987; (b) Agreement between the Government of the Hungarian
People's Republic and the Government of Canada for cooperation in the peaceful uses
of nuclear energy signed at Budapest, 27th November 1987; (c) Agreement on
questions of mutual interest in the field of nuclear safety and radiation protection
between the Government of the Republic of Hungary and the Government of the
Federal Republic of Germany signed at Budapest, 26th September 1990; (d) Agreement
on mutual notification and cooperation in the field of nuclear safety and radiation
protection between the Government of the Republic of Hungary and the Government
of the Czech and the Slovak Federative Republic signed at Vienna, 20th September
1990; (e) Agreement between the Government of the Republic of Hungary and the
Government of the United States of America for cooperation in the peaceful uses of
nuclear energy signed at Vienna, 10th June 1991; (f) Agreement for eartly exchange of
information in the event of a radiological emergency between the Government of the
Republic of Hungaty and the Government of the Republic of Slovenia signed at
Budapest, 11th July 1995; (g) Agreement for early exchange of information in the event
of a nuclear accident between the Government of the Republic of Hungary and the
Government of Romania signed at Bucharest, 26th May 1997; (h) Agreement for eatly
exchange of information in the event of a nuclear accident and for mutual notification
and cooperation in the field of nuclear safety and radiological protection between the
Government of the Republic of Hungary and the Government of Ukraine signed at
Budapest, 12th November 1997; (i) Agreement for eatly exchange of information in the
event of a radiological emergency between the Government of the Republic of
Hungary and the Government of the Republic of Croatia signed at Zaghreb, 11th June
1999; (j) Agreement for cooperation in the peaceful uses of nuclear energy and transfers
of nuclear material between the Government of the Republic of Hungary and the
Government of Australia, signed at Budapest, 8th August 2001.; (k) Protocol between

13 HAEA 2020b.
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the Government of the Republic of Hungary and the Government of the Russian
Federation on the conditions of transfer of spent fuel of the Paks Nuclear Power Plant
of Russian origin to the Russian Federation signed at Moscow, on 29th April 2004;
(1) Agreement between the Government of the Republic of Hungary and the
Government of the Russian Federation on cooperation in the field of transfer of spent
fuel of the research reactor to the Russian Federation signed at Moscow, 22nd July
2008; (m) Agreement between the Government of Hungary and the Government of
the Socialist Republic of Vietnam on training, tresearch, regulatory and technical
cooperation in the peaceful uses of nuclear energy signed at Budapest, 16th September;
(n) Agreement between the Government of Hungary and the Government of the
Republic of Korea for cooperation in the peaceful uses of nuclear energy signed at
Seoul, 18th October 2013; (0) Agreement between the Government of Hungary and
the Government of the Russian Federation for cooperation in the peaceful uses of
nuclear energy, signed at Moscow, 14th January 2014; (p) Agreement between the
Government of the Republic of Serbia and the Government of Hungary for the eatly
exchange of information in the event of radiological emergency, signed at Beograd, 1st
July 2014; (q) Agreement for cooperation on the peaceful uses of atomic energy
between the Government of Hungary and the Government of the Kingdom of Saudi
Arabia.

3.2. Liability for Nuclear Damages under International Law

Regulations of liability for nuclear damage on the international level is based on
two essential documents: the 1963 Vienna Convention on Civil Liability for Nuclear
Damage, and the 1960 Paris Convention on Nuclear Third Party Liability. Both
documents address liability towards third parties, therefore nuclear damages, which are
suffered by a nuclear facility or persons or other facilities which are in contractual
(or other legally relevant) relations with it, falls outside the scope of the above-
mentioned conventions.!*

Without the detailed description of the two documents!s it is still noteworthy,
that while there are some areas which are being similarly regulated by both of the
documents, they still set a different framework for nuclear liability. One of the most
important difference, which gives rise to most of the issues, is the area of limitation of
liability. On the one hand, it differs regarding the financial limitations, on the other
hand it deviates on the period of prescription.

The Paris Agreement, regulates the minimum and maximum liability of the
operator in an amount of SDR 5-15 million. However, before the Agreement entered
into force, it already became clear, that the SDR 15 million is a fairly low price,
therefore the Brussels Supplementary Convention was adopted in 1963 (which was
amended several times) which describes a complicated, three-tyre compensation system:
(a) at the first tyre, the state in which the nuclear installation is set up, needs to provide

14 Kecskés 2013, 11.
15 As for a detailed overview of the conventions and on the topic of liability for nuclear damages

on the international and national level see further: Kocsis & Szilagyi 2017, Kecskés 2013, Lamm
2013a.
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an amount of SDR 5 million (which includes interests and other costs) by insurance or
other financial security; (b) at the second tyre, the damages of SDR 5-175 million
needs to be provided from public funds; (c) lastly at the third tyre the damages of SDR
175-300 million needs to be provided from the funds, contributed jointly by the
contracting parties.!As opposed to the structure of the Paris Agreement, under the
Vienna Convention only the minimum liability of the operator is being regulated in an
amount of USD 5 million. The 1997 Protocol introduced amendments, regarding the
latter Convention, by raising the amount of liability. Pursuant to the latter amendment,
the liability of the operator for a nuclear incident, may be limited: (a) to not less, than
300 million SDR; or (b) to not less, than 150 million SDR (in which case the difference
between 150-300 million SDR is payed from public funds made available by the state
which compensates the nuclear damage) or (c) to not less, than 100 million SDR for
a maximum of 15 years from the date of entry into force of the Protocol. Nonetheless,
the aforementioned amount might be decreased, however in that case the amount
between the 100 million SDR and the established needs to be provided from state
funds.!” It is similar in both methods, that they only provide a framework within states
parties are allowed to determine the amount of compensation. As a result of the above-
mentioned, there are considerable differences in compensation rates.

The International Atomic Energy Agency and the OECD are continuously
making an effort to harmonise the two liability systems since the 1960s. The main
reason behind this approach is, that the two liability systems are operating
independently from each other and both of the systems provide compensation only for
those damages which occurred on the territory of states parties. The main aims of the
harmonisation are the following: (a) allowing for compensation of states parties to one
of the conventions from states parties to the other convention when the nuclear
incident happens in a transnational; (b) eradicate those events, when applications of
both of the conventions are required in the same case.!8

In order to achieve the desired harmonisation, two approaches!® has been
prepared: (a) instead of the two conventions only one agreement should be adopted
(b) besides the two conventions another treaty should be facilitated — for the
achievement of the latter, two options occutred: (b/1) states parties to the Paris
Agreement ratify the Vienna Convention; (b/2) a protocol would be added to both of
the conventions with the exact same content or the harmonisation could also be
achieved through a common protocol. Through the latter method, a joint protocol was
established in 1989, which entered into force in 1992 (and was ratified by Hungary, and
promulgated by Governmental Decree 130/1992 (IX.3.).

In connection with the joint protocol, it is noteworthy that, claims cannot be
based solely on the joint protocol. This document was established as a complementary
tool to the Paris Agreement and the Vienna Convention. The aim of the Protocol is to
extend liability to states parties to the other convention.2

16 Kecskés 2013, 13.
17 Ibid. 14-15.

18 Lamm 2013a, 21.
19 Ibid. 21-22.

20 Tbid. 24.
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3.3. Nuclear Security under International Law

This contribution intends to shed light on two of the conventions of this area.
One of the most important instruments is the 1996 Convention on Nuclear Safety,
which was established under the aegis of the IAEA. Curiosity of the Safety Convention
is its so-called incentive feature. It means, that the document does not contain per se
sanctions, or any other special dispute settlement methods in case of infringements of
its provisions. Instead of them, the parties of the Convention chose a special method
in order to monitoring the observation of the Convention. They held review meetings
in every third year, to which all of the Member States make national reports. And these
national reports are negotiated in the framework of a peer review by experts of other
Member States.

The fact, that this area of law requires a specific regulation became even clearer
as the aftermath of the Chernobyl nuclear incident. Therefore the Convention focuses
primarily on prevention.

Further obligations set by the document were arranged in three groups according
to their topics, which make the basic pillars of the Convention. Accordingly nuclear
safety can be guaranteed in three ways: (a) through legislation and regulation, (b) with
the general safety questions, motreover (c) from the side of installation safety.
Of course, prevention must be in the middle through the whole process.?!

In the framework of the first pillar, the main task of the Member States is the
establishment of the appropriate normative background. On the one hand, it means
exact legislation activity (e.g. creation of national safety standards, formation of
permission system of nuclear installations, guaranteeing of monitoring and evaluation,
etc.). On the other hand, this part of the Convention obliges the parties to formation
and regulation of official regime. Finally, this pillar sets the rule that each contracting
party shall ensure that prime responsibility for the safety of a nuclear installation rests
with the holder of the relevant licence and shall take the appropriate steps to ensure
that each such licence holder meets its responsibility.22

Among the safety questions constituting the second pillar, we can find six safety
principles and safety realizing methods, namely the followings: (a) priority of nuclear
safety ; (b) the support of nuclear safety through ensuring the highest financial and
human resources; (c) quality assurance; (d) continuous assessment and verification of
nuclear safety; (e) radiation protection; (f) nuclear emergency preparedness.??

The third pillar appear as legi speciali for the second pillar, thus it contains
detailed regulation of the general nuclear safety provisions, differentiated according to
the periods of existence of the nuclear installation. In this part the Convention contains
special safety provisions on the following activities relating to the nuclear installations:
(a) siting, (b) design and construction, (c) operation.2

21 Kecskés & Silye 2013, 70.
22 Ibid. 70-71.
23 Ibid. 71-73.
24 Ibid. 73-75.

209



Bianka Kocsis Flekacsné Journal of Agricultural and
International, EU law and National Legal Environmental Law
Frameworks on the use of atomic energy 28/2020

Under the aegis of the IAEA, the Convention on the Physical Protection of
Nuclear Material was adopted in 1980.25 This Convention needs to be applied to
nuclear material used for peaceful purposes while in international nuclear transport,
however it also contains provisions on prevention and defence measures of nuclear-
terrorism.

The Convention provides the definition of nuclear material and those acts which
are required to be criminalised by states parties, since according to Article 7 § 1:
”The intentional commission of (a) an act without lawful authority which
constitutes the receipt, possession, use, transfer, alteration, disposal or dispersal of
nuclear material and which causes or is likely to cause death or serious injury to
any person or substantial damage to property or to the environment; (b)a theft or
robbery of nuclear material; (c) an embezzlement or fraudulent obtaining of nuclear
material; (d) an act constituting a demand for nuclear material by threat or use
of force or by any other form of intimidation; (e) threat: (¢/1) to use nuclear
material to cause death or serious injury to any person or substantial damage to
property or to the environment (¢/2) to commit an offence described in sub-
paragraphs (b) and (¢) in order to compel a natural or legal person, international
organization or State to do or to refrain from doing any act (f) an attempt to commit
any offence described in sub-paragraphs (a) to (f).”

3.4. Safe Management of Spent Fuel and Radioactive Waste

As part of the IAEA’s meaningful activity, 26 the Joint Convention on the Safety
of Spent Fuel Management and on the Safety of Radioactive Waste Management?” was
adopted on 5 September in 1997.

The Convention addresses two main issues in an integrated structure, namely the
management of spent fuel and radioactive waste. The current document defines the
notion of radioactive waste, which means radioactive material in gaseous, liquid or
solid form for which no further use is foreseen by the Contracting Party or by a
natural or legal person whose decision is accepted by the Contracting Party,
and which is controlled as radioactive waste by a regulatory body under the legislative
and regulatory framework of the Contracting Party.”28 Spent fuel is defined as: ”means
nuclear fuel that has been irradiated in and permanently removed from a reactor
core.”’?

The provisions of the Joint Safety Convention serve three objectives:
(a) to achieve and maintain a high level of safety worldwide in spent fuel and
radioactive waste management, through the enhancement of national measures
and international co-operation, (b) to ensure that during all stages of spent fuel
and radioactive waste management there are effective defenses against potential

25 This Convention was promulgated in Hungary by Legislative Decree 8 of 1987, which is still
in force.

26 On the adoption process of the Convention see further: Silye 2013, 47-50.

27 Hereafter: Joint Safety Convention.

28 Ibid. 2. h).

2 Ibid. 2. n).
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hazards with particular attention to sustainable development goals (c) to prevent
accidents with radiological consequences and to mitigate their consequences.?

The present instrument shows some similarities to the Convention on Nuclear
Safety, namely, both conventions sets the obligation for states patties to obsetve safety
requitements defined therein, furthermore, both conventions enable for the
international supervision of the aforementioned( this is being achieved through
supervision of state reports).3!

4. European Union Legal Framework
4.1. Sources of EU Law with Regards to the Use of Atomic Energy

Under EU law, regulations on the use of atomic energy can be found on every
level, however most of the regulations can be found in directives and regulations.

Fundamental provisions can be found in the founding Treaties:32 (a) European
Atomic Energy Community (EAEC or Euratom) Treaty (1957);3 (b) Consolidated
Version of the Treaty on the Functioning of the European Union; (c) Accession Treaty
to the European Union (Accession Treaty).

As from the area of nuclear safety a directive®* and its amendments must be
mentioned: (a) Council Directive 2009/71/Euratom of 25 June 2009 establishing
a Community framework for the nuclear safety of nuclear installations; (b) Council
Directive 2014/87/Euratom of 8 July 2014 amending Directive 2009/71/Euratom
establishing a Community framework for the nuclear safety of nuclear installations.

Regarding the management of radioactive waste and spent fuel the most
important provisions can be found in the Council Directive 2011/70/Euratom of
19 July 2011 establishing a Community framework for the responsible and safe
management of spent fuel and radioactive waste.3

Provisions on radiological protection can be found in vatious?® such as:
(a) Council Ditective 2013/59/Euratom of 5 December 2013 laying down basic safety
standards for protection against the dangers arising from exposure to ionising radiation,
and repealing Directives 89/618/Euratom, 90/641/Euratom, 96/29/Euratom,
97/43/Euratom and 2003/122/Euratom; (b) Council Directive 89/618/Euratom of
27 November 1989 on informing the general public about health protection measures
to be applied and steps to be taken in the event of a radiological emergency; (c) Council
Directive 90/641/Euratom of 4 December 1990 on the operational protection of
outside workers exposed to the risk of ionizing radiation during their activities in
controlled ateas; (d) Council Directive 96/29/Euratom of 13 May 1996 laying down
basic safety standards for the protection of the health of workers and the general public

30 Ibid. Art. 1.

31 Silye 2013, 51.

32 HAEA 2020a.

33 Hereafter: Euratom Treaty.
34 HAEA 2020a.

35 Ibid.

36 Ibid.
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against the dangers arising from ionizing radiation; (e¢) Council Directive
97/43/Euratom of 30 June 1997 on health protection of individuals against the dangers
of ionizing radiation in relation to medical exposure, and repealing Directive
84/466/Euratom; (f) Council Directive 2003/122/Euratom of 22 December 2003 on
the control of high-activity sealed radioactive sources and orphan sources; (g) Council
Directive 2013/51/Euratom of 22 October 2013 laying down requirements for the
protection of the health of the general public with regard to radioactive substances in
water intended for human consumption.

Safeguard clauses can be found in the following regulations:¥” (a) Commission
Regulation (Euratom) No 302/2005 of 8 February 2005 on the application of Euratom
safeguards — Council/Commission statement; (b) Commission Regulation (Euratom)
No 3227/76 of 19 October 1976 concerning the application of the provisions on
Euratom safeguards; (c) Commission Regulation (Euratom) No 220/90 of 26 January
1990 amending Commission Regulaton (Euratom) No 3227/76 of 19 October 1976
concerning the application of the provisions on Euratom safeguards; (d) Commission
Regulation (Euratom) No 2130/93 of 27 July 1993 amending Regulation (Euratom)
No 3227/76 concerning the application of the provisions on Euratom safeguards.

Having regarded the shipment of nuclear substances the following sources of
EU law can be mentioned38: (a) Council Regulation (Euratom) No 1493/93 of 8 June
1993 on shipments of radioactive substances between Member States; (b) Council
Directive 2006/117/Euratom of 20 November 2006 on the supervision and control of
shipments of radioactive waste and spent fuel; (c) 2008/312/Euratom: Commission
Decision of 5 March 2008 establishing the standard document for the supervision and
control of shipments of radioactive waste and spent fuel referred to in Council
Directive 2006/117/Euratom (notified under document number C(2008) 793);
(d) Commission Recommendation of 4 December 2008 on criteria for the export of
radioactive waste and spent fuel to third countries (notified under document number

C(2008) 7570).

4.2. EU Legal Framework on the Use of Atomic Energy for Peaceful Purposes in
the Founding Treaties

Energy policy is a particularly sensitive area through from the perspective of the
EU and the member states as well. It is part of the shared competences.
It was introduced in the TFEU, as a separate title, only in 2009 by the Treaty of Lisbon
under paragraph 194. (energy policy measures were adopted prior to this introduction
as well, however since then they are established upon a common legal basis.?

According to paragraph 194. TFEU, energy policy belongs to those fields where
the ordinary legislative procedure of the European Patliament and the Council applies.
Nevertheless, measures, adopted under these provisions ”without prejudice to Article
192(2)(c) shall not affect Member State’s right to determine the conditions for

37 Ibid.
38 Ibid.
% Fodor 2014, 17-18.
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exploiting its energy resources, its choice between different energy sources and the
general structure of its energy supply.”40

Nuclear industry occupies a central place under the energy policy, therefore the
provisions of the TFEU does not apply as a primary source, but the provisions of the
Euratom Treaty. Whereas, for the regulation of other energy sources — on which the
Euratom Treaty does not contain provisions — Article 194 TFEU applies. The reason
behind this differentiation is, that it constitutes a highly sensitive area under member
states policies, therefore they did not intended to relinquish a major part of their
control in that area.*!

The sensitivity of this area also explains why the legislation on energy mostly
consists of directives. Under directives, member states have a wider margin and their
sovereignty does not become significantly limited.

The European Atomic Energy Community Treaty was adopted for the following
purposes: (a) promoting research and disseminating technical information; (b) setting
uniform safety standards to protect the public and industry workers; (c) to facilitate
research; (d) to ensure civil nuclear materials are not diverted to other uses, particularly
military.42

4.3. EU Legislation in the Field of Nuclear Safety

The most significant provisions are provided by Council Directive
2009/71/Euratom of 25 June 2009 establishing a Community framework for the
nuclear safety of nuclear installations.*3

The Nuclear Safety Directive was adopted with the objective of establishing
a Community framework in order to maintain and promote the continuous
improvement of nuclear safety and its regulation and to ensure that Member States shall
provide for appropriate national arrangements for a high level of nuclear safety to
protect workers and the general public against the dangers arising from ionizing
radiations from nuclear installations.*

The scope of the directive applies to those nuclear installations*> which operates
under the licence, determined therein* and also to the use of atomic energy in every
stage of operation. Whereas, the present Directive establishes a Community legal basis

40 TFEU, Art. 194 (2).

# Fodor 2014, 25.

42 Buropean Patliament 2020.

43 Hereafter: Nuclear Safety Directive.

4 Nuclear Safety Directive, Art. 1.

4 Under the scope of the Directive, a nuclear installation means (a) an enrichment plant, nuclear
fuel fabrication plant, nuclear power plant, reprocessing plant, research reactor facility, spent
fuel storage facility; and; (b) storage facilities for radioactive waste that are on the same site and
are directly related to nuclear installations listed under point (a) — Nuclear Safety Directive, Art.
3.1

4 Pursuant to Article 3 Paragraph 4 of the Directive, /cence means: any legal document granted
under the jurisdiction of a Member State to confer responsibility for the siting, design,
construction, commissioning and operation or decommissioning of a nuclear installation.
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in the area of nuclear energy policy, however it allows member states to adopt different
legislations when those provide a higher level of protection.*”

Pursuant to the Directive, member states are required to establish a competent
regulatory authority which is functionally separate from any other body or organisation
concerned with the promotion, or use of nuclear energy — including electricity
production — in order to ensure effective independence from undue influence in its
regulatory decision making.*8 The competent legal authority has the legal power to*
fulfil its obligations in connection with the national framework, established under the
Nuclear Safety Directive. In this regard it has the following powers: ”(a) the adoption
of national nuclear safety requirements; (b) the provision of a system of licensing and
prohibition of operation of nuclear installations without a licence; (c) the provision of a
system of nuclear safety supetvision; (d) enforcement actions, including suspension of
operation and modification or revocation of a licence.”>0

The Directive places special emphasis on providing information to the public,
therefore member states are obliged to ensure, that information in relation to the
regulation of nuclear safety is made available to the workers and the general public.
This obligation needs to be undertaken by the competent authority, save in the case
when providing the information to the public would jeopardise other interests, defined
in national or international legislation.>!

4.4. Management of Spent Fuel and Radioactive Waste under EU Law

The Nuclear Safety Directive also serves as a basis of the regulation of the
management of spent fuels and radioactive waste. This area is further regulated by
Council Ditrective 2011/70/Euratom of 19 July 2011 establishing a Community
framework for the responsible and safe management of spent fuel and radioactive
waste.>?

The subject-matter of the Directive (in light of the above mentioned) is the
establishment of a Community framework for ensuring responsible and safe
management of spent fuel and radioactive waste to avoid imposing undue burdens on
future generations. Therefore, it obliges member states to introduce high level safety
arrangements and it places special emphasis on providing information to the public.5

The scope of the directive covers such activities: ”(a) spent fuel management
when the spent fuel results from civilian activities; (b) radioactive waste management,
from generation to disposal, when the radioactive waste results from civilian
activities.”>*

47 Nuclear Safety Directive Art. 2 (1)—(2).

48 Ibid. Art. 5 (1)—(2).

4 Ibid. Art. 5 (3).

50 Ibid. Art. 4 (1).

51 Ibid. Art. 8.

52 Hereafter: Directive on the Management of Spent Fuel and Radioactive Waste.
53 Ibid. Art. 1.

54 Ibid. Art. 2 (1).
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The general principles are set out in Article 4 of the Directive, of which the most
significant is, that, it obliges member states to establish national policies on the
management of radioactive waste and it also sets out member state liabilities.55 Another
focal point of the present article, is the provision on the disposition of radioactive
waste: “Radioactive waste shall be disposed of in the Member State in which it was
generated, unless at the time of shipment an agreement, taking into account the critetia
established by the Commission in accordance with Article 16(2) of Directive
2006/117/Euratom, has entered into force between the Member State concerned and
another Member State or a third country to use a disposal facility in one of them.”’5

It is noteworthy, that the present directive shows some similarities to the
convention with the same subject, e.g. definitions are perfectly harmonised in the two
documents. The reason behind this approach is, that they would like to ensure, that the
principles and requirements does not differ and are legally binding in the EU. However,
the two documents shows a significant difference. While the convention is legally
binding, it means a significant difficulty to apply it and to enforce it. Whereas, the
application and enforcement of the directive is ensured by the Commission and the
Court of Justice of the EU. Thus, it seems as a more efficient tool for ensuring the
maintenance and development of the safe management of spent fuel and radioactive
waste.>’

5. Legislative Framework in Hungary

5.1. The Importance of Hungary’s Electric Power and Atomic Energy
Production

Before introducing the legislative framework, this chapter intends to give a quick
overview of electricity production in Hungary and to shed light on the role of the Paks
Nuclear Power Plant and the energy produced therein.

As a result of the rapid technological, industrial and economic development,
there is a growing demand for energy. According to certain calculations, the overall
demand for electricity is going to increase by 1%/year in Hungary,> which means® that
until 2027 it is going to require 5500 megawatts, until 2032, 7000 megawatt available
generation capacity, in order be able to provide the energy that the energy which is
lacking because of the shutdown of national power plants. In 2017, Hungary consumed
45 057,4 GWh electric power, which is a historical record, and it amounts to a 2,6%
increase, compared to the consumption in 2016. This trend continued in 2018, when
net electric power consumption amounted to a 1,15% increase compared to the year of
2017.90 Amongst EU member states, Hungary is one of those which require the most
import electricity. This high demand raises the issue of supply-security, which is

55 Silye 2013, 61-62.

%6 Directive on the Management of Spent Fuel and Radioactive Waste, Art. 4 (4).
57 Silye 2013, 61-62.

58 Aszédi 2016.

5 Eck 2018, 2.

00 MEKH & MAVIR Ztt. 2019.
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deepened by the fact, that Hungary’s import electricity typically comes from Polish,
Ukrainian, and Czechs coal-fired power plants, which are going to be shut down in the
following 10-15 years.S!

As regards to the composition of the production of electric power on the
national level, nuclear energy production amounts to a quarter of it( which is, according
to 2018 data, amounts to 22,7% of total production). As a conclusion, the Paks Nuclear
Power Plant is the most significant in the country, which has a total capacity of 2012,8
MW. Besides the aforementioned, there are 22 bigger power plants units taking part in
the systemic coordination (4744,1 MW), and 16 is fuelled with hydrocarbon, 3 with coal
and lignite, and a further 3 primarily with biomass.

Smaller power plants are taking part in the systemic coordination as well. Three
of those are fuelled with biomass (114,9 MW), 11 with hydrocarbon (564,3MW).
Besides the above-mentioned 5 solar power plants (77 MW) and 4 wind power plants
(53,2 MW) take part in the systemic coordination.®? The following figure 163
summarizes the above-mentioned:

\

Biomassza+Eqydb | BiomassOther
4.3%

Hulladék | Wasle
0,4%

Szén, Lignit egyiitt tiizelés | Coal, Lignite fired together Mukiediris | Nuciear
12.1% 227%

B Mukledris | Muclear B Szén, Lignit egyiitt tiizelés | Coal, Lignite fired together
Szénhidrogén | | lydrocarbon Fotovoltaikus| Solar
W Szél | Wind W Viz|Hydro
B Biomassza + Egyéb | Biomass + Other W Hulladék | Wasio
Figure 1

o1 Eck 2018, 6.

02 MEKH & MAVIR Zst. 2019, 42.

03 Installed total generation capacity of all of the national power plants in terms of primary
sources on 3 December 2018. Source of Figure 1: MEKH & MAVIR Zrt. 2019, 42.
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5.2. Legal Framework Regarding the Peaceful Utilization of Atomic Energy

Regulations, implemented, based on international and EU law regulations mean
the core part of national law. As part of the national legislation, the Fundamental Law
of Hungary does not explicitly contain regulations on the use of atomic energy,
however it contains provisions which also need to be applied with regards to nuclear
activities and installations.

Furthermore, it contains fundamental rights which need to be applied in this area
as well (it includes the right to access data of public,** or the right to a healthy
environment$%). The most important regulations are set out in the Atomic Energy Act.
Further ministerial and governmental decrees also contain relevant provisions in tis
area.’® In this regard the following instruments need to be mentioned: (a) Govt. decree
112/2011. (VII. 4.). on the scope of authority of the Hungarian Atomic Energy
Authority®” in relation to European Union obligations and international obligations in
connection with atomic energy, on the designation of co-authorities contributing to the
regulatory proceeding of the Hungarian Atomic Energy Authority, on the scale of fines
and on the scientific council assisting the work of the Hungarian Atomic Energy
Authority, (b) Decree 7/2007. (IIL6.) IRM of the Minister of Justice and Law
Enforcement on the rules of accountancy for and control of nuclear materials,
(c) Govt. Decree 167/2010. (V. 11.) on national nuclear emergency prepatedness and
response (d) Govt. Decree 155/2014. (V1. 30.) on the safety requirements for facilities
ensuring interim storage or final disposal of radioactive wastes and the corresponding
authority activities.

Last but not least HAEA Guidelines needs to be mentioned, since the HAEA
acts as the atomic energy supervisory body and under scope of its competence it is
entitled to adopt guidelines regarding the fulfilment of provisions on nuclear safety.

5.3. Core Elements of the Atomic Energy Act

Before providing an extensive overview of provisions of the Act, the scope and
the definitions need to be addressed.

The scope of the Aea. covers the peaceful use of atomic energy, the
corresponding rights and responsibilities, furthermore over the protection of human
kind and living and living and lifeless environment against harmful effects of ionizing
radiation having natural and artificial origin.®® It can be seen from this provision, that
Aea. does not contain provisions on the use of atomic energy for military purposes.
It addresses only the peaceful utilization (which typically means electric power
production by a nuclear power plant, however, radioactive isotopes and ionising
radiation can also be used in healthcare, industry, agriculture, science education or
education).

4 The Fundamental Law of Hungary, para. VI. (3).

65 Ibid. para. XXI.

% Parts of the laws in this area serves as an implementation tool of international treaties.
67 Hereafter: HAEA.

8 Aea. para. 1 (1).
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One of the fundamental terms in the Act, is the use of atomic energy.
This definition can be found in 2 § 1. Aea. According to this notion, the use of atomic
energy covers, on the one hand, all activities, related to nuclear or other radioactive
materials and activities corresponding to facilities or equipment meant for the use of
atomic energy. On the other hand, it also extends to the activities which corresponds to
installations and equipment which create ionizing radiation. This definition clearly
shows, that radioactive and nuclear materials are not synonyms:® (a) a radioactive
material is natural or artificially produced substance emitting ionizing radiation, one or
more components of which contain such a radionuclide, the activity or activity-
concentration of which shall not be neglected from radiation protection point of view;
(b) while a nuclear material is a type of radioactive material, which is applicable or can
be made applicable to create self-sustaining nuclear chain reaction or, especially
uranium, thorium, plutonium and any other material, which contains one or any
composition of them in a concentrate that can be retrieved economically, except for the
ores and ore wastes produced by mining and ore processing. It follows, that the nuclear
material is a type of radioactive material with special features.

In the area of the use of atomic energy, the licensee’ has a main role. She/he is
the one amongst the users of atomic energy, who perform the activities bound to a
license.

As it is common for most of the operating activities, atomic energy production
means no exception as it also creates waste of which the management means a central
issue. In this context, the following definitions needs to be elaborated upon.
Radioactive waste,”! means a kind of radioactive material which is not used anymore
and which cannot be managed as conventional waste because of its radiation protection
characteristics. However, spent fuels, stemming from nuclear energy production are not
necessarily becoming waste at the first stage. The possibility of reprocessing’ which is a
kind of process or operation, which purpose is to extract radioactive isotopes from
spent fuel for further use.

The Act contains provisions on a series of issues which may rise in connection
with the use of atomic energy. Pursuant to the Act, nuclear accidents™ include every
such extraordinary event that causes nuclear damage. Nuclear damage’™ includes the
loss of human life, all non-material loss due to damage to physical integrity and health
of persons, all damage to property furthermore,, the costs of reasonable recovery of all
environmental damage occurring together with these, the costs of reasonable and
necessary measures actually implemented to mitigate or eliminate the non-material loss
and the damage, if they are caused by an extraordinary event with nuclear fuel,
radioactive product or waste in a nuclear facility, or nuclear material originating from,
transported from or sent to a nuclear facility within the nuclear facility or during
transport.

9 Ibid. para. 2. 3—4.
70 Ibid. para. 2. 22.
" Ibid. para. 2. 15.
72 Ibid. para. 2. 43.
73 Ibid. para. 2. 24.
74 Ibid. para. 2. 23.
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5.3.1. Regulations on Nuclear Safety in the Atomic Energy Act

Paragraphs 3—5/A of the Atomic Energy Act, sets out the principles of the use
of atomic energy. Its application is the fundamental requirement of safe use of atomic
energy. These provisions are in line with the principles, set out by the International
Atomic Energy Agency.

According to the IAEA definition these principles can be classified into three
main groups: (a) principles on beneficial use, (b) principles on responsible use,
(c) principles of sustainable use. The principles of benefits and transparency belong to
the first group. Benefit means here, that the use of nuclear energy should provide
benefits that outweigh the associated costs and risks. Paragraph 4 § (1) ”Aea. is in line
with the above-mentioned, since it states, that: Atomic energy shall be used only such a
way that does not cause danger to human life, health of present and future generations,
living conditions, the environment and material goods above a risk level accepted by
the society and necessarily undertaken during the performance of other economical
activities.” The principle of transparency draws attention to, that beneficial use should
be accompanied by transparency. The Aea. aims to implement these provisions when it
sets out the obligation of the licensee to inform the public, and the citizens right to
obtain the information.”® Under responsible use, the following needs to be understood:
(b/1) protection of people and the environment, (b/2) security, (b/3) non-
proliferation, (b/4) long term commitment. The first one means that while using
nuclear energy, protection of people and the environment needs to be given particular
consideration — while complying with IAEA safety rules and each of the international
standards. The principle of security requires that during the use of nuclear energy, due
account should be given to the risk of the malicious use of nuclear and other
radioactive material. (This principle aims to draw attention to the above-mentioned
danger of the serious issues emerging out of the use of atomic enetrgy, therefore steps
should be taken in order to eradicate these problems). The principle of non-
proliferation sets out the obligation of the fight against the proliferation of nuclear
weapons and it draws attention to the fact, that the proliferation of the use of nuclear
energy bears the inherent risk of the proliferation of nuclear weapons, therefore
prevention is crucial. Applying the principle of long term commitment,”” is highly
important, since as it stems from the nature of atomic energy use, it is a complex
process, which requires concrete planning in order to obtain all the benefits and to be
able to guarantee the application of international and national laws, which can be
obtained by it. In line with the aforementioned, the Aea. intends to promote the
application of the principle of responsible use, by setting the aim of the protection of
the human being and the environment, as a primary safety requirement’ against the
harmful effects of ionizing radiation. Furthermore, it states, that safety has priority over
anything else, during the use of atomic energy™ (it gives extensive details®® on the

5 TAEA, 2008, 1-2.

76 Aea. para. 4 (4) and (11).
T TAEA 2008, 5.

8 Aca. para. 4/A.

7 1bid. para. 4 (2).
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requirements of safe use), furthermore it establishes the rules of the management of
spent fuel and radioactive waste$! (for which, ultimate responsibility is born by the
state). Sustainable use includes two principles: (c/1) resource efficiency, and (c/2)
continual improvement.

The principle of resource efficiency®? means, that the construction, operation
and decommissioning of nuclear facilities require the use of natural resources, therefore
they need to aim towards the reduction of the use of non-renewable sources and to
minimize waste production. The principle of continual development, needs to prevail in
the technological and the engineering sphere, namely in the fields of internal and
external safety, economy, non-proliferation and environmental protection. In light of
the principle of continual development, the Aea. places great emphasis on the
importance of the development of science and technology and the training of
professionals,$3 and on the continuous supervision of nuclear safety requirements and
modernisation. 8

The user of atomic energy is responsible for the safe use of atomic energy and
for the application of safety requirements.85 Therefore, the licensee — taking into
account the operational experiences and latest improvements on safety issues — is
obliged to pursue continuous activity in order to increase safety. In this regard the
licensee. In this regard the licensee is obliged to provide continuous informations¢ to
the public.

The Government is responsible for the direction and oversight of the safe use of
atomic energy, and it pursues this task through its ministers and the HAEA.®
Therefore it is worth to scrutinize the activity of the HAEA in detail which is going to
be addressed in a separate chapter.88 Nonetheless it is notable, that the Aea. contains
provisions not only with regard to the HAEA but to the tasks of ministerss? which are
the following: the minister in charge (a) disposes of the Central Nuclear Financial Fund,
(b) inform the HAEA of the Government decisions concerning its activity, (c)
determines in a decree, in agreement with the minister responsible for taxation, the
administration fee to be paid to the HAEA.

One of the essential elements of the safe use of atomic enetgy is maintaining an
accountancy for and control of radioactive and nuclear material. The HAEA maintains

80 Ibid. para. 4 (3)—(5).

81 Tbid. para. 5/A.

82 JAEA 2008, 5-6.

83 Aea. para. 4 (8).

84 Ibid. para. 5 (1).

8 Use of atomic energy is of strategic importance in providing electric power in Hungary.
See further: Olajos & Gonda 2013.

8 In order to fulfil its obligation to inform the public, the Paks Nuclear Power Plant Zrt.
established a set of web pages: (a) www.atomeromu.hu (b) www.mvmpaks2.hu. What is more,
it publishes its monthly Azomerdmii journal, which is also available online and the citizens of Paks
may receive it free of charge.

87 Aea. paras. 6 (1)—(2).

88 See: Chapter 6 on organizations, pursuing activities on the field of the use of atomic energy
for peaceful purposes.

89 Aea. para. 8 (5).
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three such accountancies: (a) central accountancy system, (b) National Dose Registry of
Radiation Workers, (c) accountancy of radiation protection experts. The central
accountancy system? is a system of local accountancies — it supervises whether the
central and the local accountancy systems contain the same data, and it scrutinizes the
data on radioactive materials in the local accountancy compared to the actual stock.
The present accountancy — except for the names and contact data — is a certified public
record. The data, collected therein are not open to the public for national safety
purposes. That is the reason why only persons, specified in the Aea. are entitled to
obtain data from these accountancies for specific purposes. The aforementioned can be
summarized as the followings: (a/1) All persons or organizations possessing radioactive
and nuclear material that are obliged to supply data are authorized to obtain data on
themselves. (a/2) To conduct penal procedures, implement punishment and actions,
and to conclude statement of facts in a civil lawsuits — the court is entitled to obtain
data. (b/3) Finally, in order to pursue its tasks, — the police and national intelligence
service or the health state administration organization is entitled to obtain data from the
central accountancy. The National Dose Registry of Radiation Workers 9! contains data
on a specific area, namely on the individual doses of workers exposed to occupational
radiation. The HAEA can only use these data for the verification of the compliance
with the dose limits established for occupational exposure. The HAEA only allowed to
manage the data until the given worker exceeds or exceeded 75 years of age but not
longer than 30 years after the end of his/her employment in a radiation hazardous job.
The third accountancy, run by the HAEA is the Radiation protection expert
accountancy.”? According to the Aea., only those persons may perform radiation
protection expert activity who possesses the radiation protection qualifications,
described in the Government decree on protection against ionizing radiation and the
corresponding licensing, reporting and inspection system.

The fulfilment and examination of radiation protection training and retraining
shall be recorded. The successful fulfilment of the examination is justified by the
certificate issued by the organizer of the training. The record and the data of the issued
certificates are required to be stored in the above-mentioned accountancy. Persons,
eligible for the request of data are similar to those who may obtain data from the
central accountancy (and the purpose of request is also the same). Data from all three
accountancies may be used for statistical purposes. Besides the HAEA, the user of
atomic energy is also obliged to maintain a local register?? on the location, physical and
chemical properties of the possessed radioactive materials and the pursued activity
therewith, (as it was discussed above, these serve as a basis for the central accountancy).

The concept of safety area also serves the safe use of nuclear energy. Pursuant to
the Aea, the environment of nuclear faciliies and radioactive waste repositories
— including its underground parts — may be designated as safety area to protect the
facility, its environment and the population. On such areas, restrictions and
prohibitions may be established, pursuant to the Aea. As such, those are required to be

90 Ibid. para. 16.

91 Tbid. para. 16/A.
92 Tbid. para. 16/C.
% Tbid. para. 16 (2).
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recorded into the register of real estates. The restrictions and prohibitions can be the
following: (a) prohibition of allotment, (b) prohibition of building, (c) restrictions on
mining rights, (d) restrictions of rights to use land, (e) restrictions on mining rights,
(d) restrictions of rights to use water, (f) restrictions of other rights of use. In the
following instances there is a possibility to expropriate areas within the safety area:
(a) If the prohibition or restriction ordered within the safety area puts an end to or
significantly hinders the ordinary use of the real estate, or (b) if it is justified by the safe
use of the facility to be constructed to serve the use of atomic energy. A further safety
provision creates the possibility of the aviation prohibition above the nuclear power
plant, research reactor and spent fuel interim storage facility. Lastly, it is noteworthy,
that damage caused by prohibitions and restrictions ordered within the safety area, and
by construction of nuclear facility or radioactive waste repository and by works
performed within the safety area in relation to these facilities shall be compensated.?*

5.3.2. Management of Spent Fuel and Radioactive Waste

Precaution, prevention and sustainable development are particularly important
principles in the field of environmental protection. In light of these principles it is
necessary to pay attention to the management of waste of nuclear energy production.
As it could be seen, the principle of responsible use also requires the management of
such materials through a safe way with due diligence and appropriate anticipation.
Therefore, the Aea. contains strict provisions regarding the storage and disposal of
radioactive waste and spent fuel. In light of the aforementioned, the Act sets out, that
license can only be granted for the use of atomic energy if the safe disposal of
radioactive waste and spent nuclear fuel is ensured (in harmony with the latest justified
scientific results and international expectations and experiences).”> Thus, the licensee
should take care of the storage and safe disposal of radioactive waste and spent fuel,
long before the beginning of the operational petiod, more specifically at the licensing
stage. According to the legal provisions, the storage can only be accorded as safe, when:
(a) the protection of human health and environment is ensured throughout these
activities, and (b) the impact on human health and environment is not greater beyond
the national borders than the level accepted for inland.%

In connection with the management of spent fuel and radioactive waste, the
Government shall propose and the Parliament shall approve (in line with the principles
set out in the Aea., in harmony with the international) a national policy?” and it needs to
be revised every five years. The national programme® shall cover the management of
spent fuel and radioactive waste from the generation of the disposal and the
decommissioning of the nuclear facility.

In this regard, the Central Nuclear Financial Fund is important to be mentioned,
since the aim of this Fund relates to the management of spent fuel and radioactive

94 Ibid. para. 34-37.
% Ibid. para. 38 (1).
% Ibid. para. 38 (3).
97 Ibid. para. 5/B.
98 Ibid. para. 5.
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waste. It is a separate state fund, exclusively earmarked for financing the construction
and operation of disposal facilities for the final disposal of radioactive waste, as well as
for the interim storage of spent fuel and the closure of the nuclear fuel cycle, and the
decommissioning of nuclear facility.”

The Nuclear Power Plant shall pay a certain amount of money into the Fund
monthly. This payment serves the purpose of the assurance of the incurred costs in the
occasion of future events. Such events might be the following: (a) the final disposal of
radioactive waste, (b) interim storage of spent fuel and (including the disassembling of
storage), (c) the closure of the nuclear fuel cycle, (d) the decommissioning of the
nuclear power plant and (e¢) the financial support provided to the monitoring and
information aimed local government associations.!® This Financial Fund is highly
important, since, amongst others, it may provide for the reimbursement of the
unforeseen costs of the decommissioning of the nuclear power plant. A relatable
example!?! is the case of the Fort St. Vrain power plant, located in Colorado, USA.
Its construction costs amounted to a USD 224 million in the ’70s and its
decommissioning, which started in 1993, cost USD 333 million.

5.3.3. Liability for Damages According to the Atomic Energy Act

An important aspect in the legal framework on atomic energy!? are the rules of
liability. It can be seen from the chapter on the international legal framework, that this
is a particularly special area, which is governed by a plenty of international conventions
to which Hungary is a state party.

In principle, compensation of nuclear damage must be paid by the licensee of the
nuclear facility.!®® The licensee can only be exempted from the liability in cases,
determined by the Aea.:'%* (a) if the nuclear damage is the consequence of a nuclear
accident directly triggered by an unavoidable external cause (armed conflict, war, civil
war, armed uprising or a devastating natural disaster of an extraordinary character).
(b) If the licensee proves, that the nuclear damage suffered by the claimant occurred in
part or in whole as a result of his gross negligence, or is the consequence of such a
wilful and unavoidable act or omission of the claimant which was expressly aimed at
creating the damage. Aside from the aforementioned exceptions, set out by the Act,
the exclusion or limitation of the liability for nuclear damage is null and void. Regarding
the value, due date and method of the compensation of nuclear damage the provisions,
Act V of 2013 on the Civil Code of Hungary!% needs to be applied. Thus, in case of
non-material damage, emerged through the loss of human life or any personal injury,
regulations of the grievance award are applicable. In any other case, rules of the Civil

9 Ibid. para. 62 (1).

100 Thid. para. 63 (1).

101 Szilagyi 2010, 182-183.

102 On the legal framework on atomic energy, see further: Szilagyi 2010.
103 Aea. para. 48 (1).

104 Thid. para. 49.

105 Hereafter: Ptk.
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Code on extra-contractual liability are applicable.!% It can be concluded, that, liability
for nuclear damages is a type of absolute responsibility.!07

However, the amount of the licensee’s liability for damages is limited.!08
The limitation!® depends on the type of the nuclear facility:''? (a) a nuclear power
plant, nuclear district heating plant and a facility producing, storing or processing
nuclear fuel shall not exceed SDR 100 million. (b) In any other nuclear facility, and any
other nuclear damage, arising as a result of accidents during the transport or storage of
nuclear fuel, the liability of the licensee shall not exceed SDR 5 million at each case.
The nuclear damage in excess of the amount defined above, shall be compensated by
the State of Hungary. However, there is a limit of SDR 300 million. According to Csilla
Csak, transnational nuclear damages shed light on the anomaly that, based on the
aforementioned limited liability system, the chance of the injured party to be
compensated for the total damage, might be questionable.!!! With regard to the injured
parties’ claim of compensation, the Aea. sets out an objective and a subjective limitation
period.!12 . The subjective limitation period is three years, which commences on the
date when the person entitled for compensation of nuclear damage learned or could
have learned about the occurrence of the nuclear damage. The objective limitation
period is ten years from the date of the nuclear accident. In addition to these, the Aeca.
establishes a further rule of limitation on the case of stolen, lost, thrown away or
abandoned nuclear materials. Here, the limitation period is principally ten years (from
the date of the occurrence of a nuclear accident), however it can be extended to a
maximum of twenty years (which commences from the occurrence of the above
mentioned events). Who has received full compensation for the same nuclear damage
or claim on grievance fee or under any other title is not entitled to be compensated for
nuclear damage.!13

6. The Role of Leading Organizations in the Field of the Peaceful Use of Atomic
Energy

Similarly to any other area of law, which requires a special legislative framework,
in the field of the use of nuclear energy, there are such organizations, which harmonise
the rules and activities of the area. As it was examined above, the Hungarian Atomic
Energy Agency plays the central role in the supervision and regulatory oversight of the
use of nuclear energy. Stemming from its special functions, specific rules apply to

106 Aea. para. 48/A (2).

107 This means, that it is an absolute form of liability without exculpation. Csak Csilla és
Hornyak Zso6fia emphasized it in their joint presentation: Csak & Hornyak 2016.

108 Aea. para. 52.

109 This is measure in a special unit of account, which is the SDR. The definition of the SDR can
be found in the Aea. Para 2. 25.: Special Drawing Rights — an international unit of account,
which is stipulated by the National Currency Fund.

110 This legal provision is based on the 1963 Vienna Convention on Civil Liability for Nuclear
Damage. See further: Kecskés 2013.; and Lamm 2013a.

11 Csak 2012.

112 Aea. para. 57.

113 Ibid. para. 59.
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employees of the HAEA, since the provisions of Act CXCIX of 2011 needs to be
applied to the government officers and public service officials with the derogations,
set out in the Aea.!''* The HAEA functions as a government office, therefore it is
supervised by the designated minister, whereas its decisions cannot be changed or
eliminated in supervisory role.!’s The HAEA submits annual reports to the
Government and the Parliament in the following topics: (a) safe application of atomic
energy, (b) preparatory actions for the construction of a new nuclear facility or
radioactive waste repository, or for the expansion of an existing nuclear power plant
with an additional unit containing nuclear reactors.!16

As it was discussed earlier, the most significant task of the HAEA is the
regulatory oversight in the area of the use of atomic energy. In order to pursue this task
it may relies on four main regulatory instruments: (a) licensing, (b) inspection,
(c) assessment, and (d) enforcement. Licensing!!” can be used by the Authority, prior to
the commencement activity, since the authority judges, whether implementation will
comply with the requirements and determines the conditions of implementation and
other connecting tasks. Granting a license should always be based on safety analysis, in
which it must be justified, that during the performance of the licensed activity and the
result of the activity, nuclear safety is guaranteed and that special regulations are
applied. The HAEA issues more than 150 licenses every year, meanwhile involving co-
authorities in the licensing process. Apart from the regulatory licencing procedure, in
case of various further facilities, consent from a higher level is required. Thus, amongst
others: (a/1) for the acquisition of ownership of a nuclear facility and radioactive waste
repository or transferring the right of its use by any right, the Preliminary consent of
the Government is requitred. (a/2) For the commencement of preparatory actions for
the construction of a new nuclear facility or for the expansion of an existing nuclear
power plant with an additional unit, Preliminary consent of the Parliament is required.
(a/3) For the construction and operation of a nuclear power plant, the licenses of the
Hungarian Energy and Public Works Regulatory Authority is further required.
Inspection!!8 is pursued during the realization of the activity. During inspection, the
aim of the HAEA is to identify whether the laws, regulations, decisions and guidelines
are applied. Differentiation can be seen between the three types of inspection:
(b/1) during a comprehensive inspection, the operation of the nuclear facility, and the
management process is being examined. (b/2) Revealing inspection intends to reveal
issues in connection with safe operation. (b/3) Ad-hoc inspection intends to inspect
processes of a given lifecycle of the nuclear facility. Through this kind of inspection, the
HAEA pursues a double aim — it is allowed to conduct these inspections unannounced,
in order to examine, whether the laws on the performed activity are being applied.
Otherwise, the aim can be to obtain information, which may setve as an initiator for
future authority procedures. The HAEA performs assessment!!? after termination of an

114 Tbid. para. 6 (3).
115 Thid. para. 8 (1).
116 Thid. para. 8 (3).
17 HAEA 2016c.
118 HAEA 2016a.
119 HAEA 2016b.
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activity or a process under its supervision. Every year, the Authority evaluates safety
performance of the nuclear facilities under its supetrvision.

In Hungary, there are four nuclear facilities under the supervision if the HAEA:
(c/1) Paks Nuclear Power Plant, (c/2) Spent Fuel Storage, (c/3) Training Reactor of
the Budapest University of Technology and Economics, and (c/4) Budapest Research
Reactor. Last, but not least, with regards to the enforcement!?’ it can be stated, that the
HAEA has several opportunities for intervention in order to enforce the application of
laws. One of the well-known tools is the fine, which is typically used as a last resort.

Besides the regulatory oversight of the use of atomic energy, the HAEA
performs several further tasks!?! in the field of nuclear energy, amongst others:
(a) it may make proposals for legislative preparatory work, (b) informs the public on
decisions, issued in its scope of competence, and further important information, (c) it is
responsible for maintaining contact between international and European organizations,
(d) it supervises the fulfilment of obligations under international and European
regulations, (e) it performs nuclear-accident prevention activities, and (f) performs
general construction authority tasks. It is in touch with several nuclear organizations,
since it is the responsible Authority for the implementation of international and
European Union obligations and cooperation. In this regard, cooperation with the
International Atomic Energy Agency and the OECD Nuclear Energy Agency!?2 are the
most significant. The IAEA is an intergovernmental organization, established by the
United Nations. Its headquarters can be found in Vienna. Its duty is two folded: on the
one hand, it promotes safe use of atomic energy, on the other, it supervises the
application of the Nuclear Non-Proliferation Treaty. The OECD NEA is also an
intergovernmental organization, however its scope of activities are different. Its aim is
to promote cooperation and exchange of information among states patties,
furthermore the harmonisation of rules, governing nuclear safety, management of
radioactive waste, nuclear liability and radiation protection. Besides cooperating with
such international organizations, the scope of activities of the HAEA includes that it
takes part in the work of international forums of nuclear issues, such as the Western
European Nuclear Regulators Association (WENRA), European Safeguards Research
and Development Association (ESARDA), European Nuclear Security Regulators
Association (ENSRA), Heads of the European Radiological Protection Competent
Authorities (HERCA), VVER Authorities Forum. Furthermore, the HAEA cooperates
with nuclear power plants, research centres, and authorities, responsible for the nuclear
safety in neighbouring countries. It also keeps in touch with states!?? operating VVER

120 HAEA 2016c.

121 These are only the main duties of the Authority. The detailed description can be found in the
Aea. para.8 (4), and in para. 1-1/B.§ of Govt. decree 112/2011. (VIL4.) on the scope of
authority of the Hungarian Atomic Energy Authority in relation to European Union obligations
and international obligations in connection with atomic energy, on the designation of co-
authorities contributing to the regulatory proceeding of the Hungarian Atomic Energy
Authority, on the scale of fines and on the scientific council assisting the work of the Hungarian
Atomic Energy Authority.

122 Hereafter: OECD NEA.

123 For example: Csehorszag, Finnorszag, Szlovakia és Oroszorszag.
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type reactors, and with their partner authorities.!?* In Hungary, the HAEA is
responsible for the coordination tasks and execution of the Euratom treaty. Therefore,
it is a member of European Union working groups dealing with nuclear issues, namely
in the work of the WPAQ (the Council’s Working Party on Atomic Questions) which is
the most important preparatory body. What is more, the HAEA is a member of the
European Nuclear Safety Regulators Group (ENSREG) which provides advice to the
Commission and helps in order to achieve a common point of view on the safety of
nuclear facilities and the safe management of spent fuel and radioactive waste.
Furthermore it facilitates the coordination and cooperation amongst national nuclear
authorities.!2>

7. Summary

It can be concluded, that the initial hypothesis, namely that, the Hungarian legal
framework complies with safety requirements of international and EU law, has been
justified, since it perfectly reflects international standards. The main legal sources on the
use of atomic energy and the installation of nuclear power plants are the following: in
Hungarian law: Atomic Energy Act. In EU Law: Council Ditrective 2009/71/Euratom
of 25 June 2009 establishing a Community framework for the nuclear safety of nuclear
installations, and regarding the management of radioactive waste and spent fuel the
most important provisions can be found in the Council Directive 2011/70/Euratom of
19 July 2011. In international law: 1963 Vienna Convention on Civil Liability for
Nuclear Damage, 1960 Paris Convention on Nuclear Third Party Liability,
1996 Convention on Nuclear Safety, the 1980 Convention on the Physical Protection
of Nuclear Material, the Joint Convention on the Safety of Spent Fuel Management
and on the Safety of Radioactive Waste Management.

The requirement of the establishment of authorities with special competency
which takes a leading role in every lifecycle — from installation, through operation until
decommission — of the power plant, can be found at every level. In Hungary this task is
being fulfilled by the Hungarian Atomic Energy Authority. Besides its regulatory
oversight responsibility, one of the most important tasks of the HAEA includes the
cooperation with EU institutions and the harmonisation of national laws with
international standards. Performing this task, the Authority closely cooperates with the
International Atomic Energy Agency, the OECD Nuclear Energy Agency, the WPAQ
and the ENSREG. It is also a common feature in the three levels of regulation, that the
construction of nuclear power plants and the use of atomic energy requires the
possession of a license. In order to obtain the license, they need to fulfil several safety
requirements. The importance of sustainability can be obsetved at every level and in
light of this the requirement of the safe management of nuclear waste is a precondition
of the installation of a power plant. The dangers of atomic energy production required
the topic of liability to be examined. Given, the characteristics of the activities, its
environmental impacts can be transnational, therefore the harmonisation of regulations
in this area is crucial.

124 K6rmendi 2017, 18.
125 Ibid. 18.
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1. Bevezetés

Mai fejl6dS vilagunkban az energiatermelés egyre nagyobb jelentéséghez jut.
A folyamatos gazdasagi és technikai fejlédés stabil energiaellatast feltételez, illetve
a tarsadalmi igények is alatimasztjak ennek szikségességét. Ugyanakkor a masik oldalon
megjelennck a kérnyezetvédelmi érdekek — nevezetesen, hogy hogyan és miként tudjuk
kielégiteni ezt az egyre névekvd energia igényt ugy, hogy kozben Ovjuk a
kornyezetiinket, és a jOv6 generaciok érdekeit se veszélyeztessiik, hogy megfeleljink a
fenntarthat6 fejlédés kovetelményének. Erre az egyik legjobb megoldas a megujulé
energiaforrasok hasznalata lehet — ehhez azonban olyan kérnyezet, tertileti adottsagok
is kellenek, amelyek sajnos nem allnak minden allamnak olyan mértékben
rendelkezésére, hogy azzal a teljes energiasziikségletét biztositani tudja. Eppen ezért
indokoltta valik egy olyan energiatermelési mod alkalmazasa, ami allando, stabil energia
ellatast biztosit, mint példaul az atomenergia termelés. Ezt a moddszert valasztotta
Magyarorszag is, amikor ‘energia-mixébe” az atomenergiat is beépitette! (atom-szén-
z6ld forgatékonyv).2 Ennek jegyében zajlik hazank egyik jelenlegi legnagyobb ipari
beruhdzasa is, a koznyelvben csak Paks 2 néven emlegetett projekt. Ez egyrészt
magaban foglal egy tizemidShosszabbitasi eljarast, masrészt pedig a Paksi Atomeréma
konkrét bévitését is (a mar meglévé négy blokk mellé tovabbi két blokk épitésének
engedélyeztetése is zajlik). Ehhez a projekthez egy rendkivil hosszd, és bonyolult
engedélyezési folyamatra van szitkség, az épilé erémi blokkoknak szamos nemzetkdzi,
uniés és nemzeti eléirasnak kell megfelelnie mar az engedélyeztetés, illetve a létesités
szakaszaban is, illetve késébb, az tizemelés folyaman is.

A tanulmany célja, hogy bemutassa azt a jogszabalyi kornyezetet, amelynek egy
ilyen er6minek meg kell felelnie a biztonsagos tizemelés érdekében. Ehhez alapvetGen

Bianka Flekdcsné Kocsis: International, EU law and National Legal Frameworks on the use of
atomic energy — Az atomenergia alkalmazasara vonatkozoé legtébb nemzetkdzi, eurdpai unids és
hazai jogi el6irasok. Journal of Agricultural and Environmental Law ISSN 1788-6171, 2020 Vol. XV
No. 28 pp. 202-259, https://doi.org/10.21029 /JAEL.2020.28.202

* dr. jur., Borsod-Abatj-Zemplén Megyei Kormanyhivatal, Féldhivatali Féosztaly, Féldhivatali
Osztaly 1, e-mail: kocsis.bianka7@gmail.com.

A tanulmdny ag Igazsagiigyi Minisgtérinm jogdsképzés szinvonalinak emelését célzd programjai keretében
valdsult meg.

! Fontos azonban kiemelni, hogy ez nem az atomenergia termelés melletti kizardlagos
elkStelezdést jelentd tehat, hanem csak egy alternativat a megujulé energiatermelés mellett.
2NFM 2012, 14.

https:/ /doi.org/10.21029/JAEL.2020.28.202
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leird és jogOsszehasonlité modszereket alkalmazok, hiszen a magyar szabalyozas mellett
a fontosabb nemzetk6zi és eurdpai unids elbirasok is bemutatasra kertilnek majd.

Kutatasom soran abbdl a hipotézisbdl indulok ki, hogy a magyar szabalyozas
megfelel a nemzetkdzi, illetve az uniés dokumentumokba foglalt biztonsagi
kovetelményeknek.

Mivel az atomenergia alkalmazasa elég sokféle lehet, a téma szlkitése
szempontjabol szeretném rogziteni, hogy jelen tanulmanyban csak a békés céla
alkalmazasra vonatkozé jogi el6irasokat fogom vizsgalni (nem térek ki tehat a katonai
célu alkalmazasra)? Mindehhez hirom szempont kiemelését tartom fontosnak:
karfelelGsség, nukledris biztonsdg, kiégett fltSelemek és radioaktlv hulladékok
biztonsagos kezelése — jelen kutatasban tehat arra keresem majd a vélaszt, hogy milyen
jogszabalyi el6irasokkal lehet e harom terilleten keresztiil biztositani az atomenergia
békés céla alkalmazasanak biztonsagat.

Mindezek vizsgalatahoz tébbek k6zott olyan kérdésekre keresem a vélaszt, mint
példaul, hogy milyen pozitivumai, illetve negativumai vannak az atomenergia
termelésnek? Mik azok a f6bb eléirasok, amelyeknek egy atomeréminek nemzeti, uniés
és nemzetkdzi szinten egyarant meg kell felelnie ahhoz, hogy mikddése biztonsagos
legyen? Mely magyar, nemzetkdzi, illetve unios szervezetek felelések az atomerémivek
épitésének felugyeletéért, illetve biztonsagos mikodéséért?

2. Az atomenergia alkalmazasanak pozitivumai és negativumai

Mint ahogyan az egyéb mas médon t6rténd energiatermelés kapcsan is szamos
pozitivum, illetve negativum emlithetd, az atomenergia termelés kapcsan is elmondhato,
hogy el6nyei és hatranyai egyarant vannak.

Az atomenergia el6allitas vonatkozasaban a legfGbb negativum egyértelmien
a technoldgia veszélyessége. Egyfeldl ez egyfajta biztonsagi kockazatot jelent — ami talan
nem is szorul magyarazatra, hiszen mindenki elStt ismertek a kozelmultban tortént
nukledris balesetek, mint példaul a csernobili atomerémi* felrobbandsa, vagy a
fukusimai’ atomkatasztréfa. Az ilyen jellegli események kornyezetre, emberekre kifejtett
hatasai még évek multan is érzékelhetSek. Masfel6l pedig e korbe tartozik az
atomenergia termelés folyamata altal a kornyezetre, élGvilagra kifejetett esetleges negativ

3 A békés célu alkalmazashoz hozzatartozhat, azonban a tanulmanyban nem térek ki az
atomenergia katonai célra val6 alkalmazasat tilté szerzédésekre. Ezekrdl lasd bévebben: Lamm
2013b; Sulyok 2013.

4 Ez az atomerému baleset 1986. aprilis 26-an tortént Ukrajnaban, a Pripjaty és Csernobil
varosok melletti atomerémuiben. Rengeteg ember haldlat okozta kézvetlenill a robbanis, illetve
az annak kovetkeztében elGallt sugarzas okozta egészségligyi sz6védmények (f6ként daganatos
megbetegedések).

5 Mig a csernobili atomerému balesetet emberi mulasztas okozta, addig a fukusimai események
6 kivaltdja egy természeti katasztréfa (foldrengés és az azt kéveté cunami) volt 2011. marcius
11-én. Az er6mibdél nagy mennyiségben kijutott radioaktfv anyagok t6bb tiz kilométeres
tavolsagig beszennyezték a kérnyezetet. A katasztréfa sulyossagabodl kifolydlag azt a Nemzetkdzi
Nuklearis Eseményskala (INES) szerinti legstlyosabb, 7-es fokozatba soroltak be (errdl
bévebben lasd: Index 2011).
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hatasok (példaul az atomerémi hitése kapcsan kibocsatott héterhelés), vagy a nukledris
hulladék kezelésének, elhelyezésének kérdéskore.

Szamos pozitivuma is van azonban a nukledris energia alkalmazasanak, amelyek
miatt mégis érdemes azt bevonni egy orszag “energia-mixébe”. E korben a legfontosabb
véleményem szerint az, hogy a megujulé energiaforrasokkal szemben (mint példaul a
sz€l, viz, nap) ez egy stabil, alland6 energiaforrast jelent, hiszen nem figg az id6jarasi
viszonyoktdl. Klimabarat technolégia, mivel nem bocsat ki Giveghdzhatasa gazt, ezzel
hozzajarul a klimavédelemhez (t6bbek kozott a Parizsi Klimaegyezmény céljainak®
elérésében is kardindlis jelentSségl eszkéz lehet az atomenergia termelés).
Olcsé, gazdasagos energia elSallitdsi méd, ami ha szamottevéen van jelen egy orszag
energiaellatasaban, akkor ott a villamosenergia aranak csOkkenését is eredményezi
— példanak okaért Hazankban, ahol a villamosenergia termelésben jelentGsen részt vallal
a Paksi Atomerémd, a villamos energia fogyasztéi ara 35 forint kW /h-ként. Mig az
atomenergiat elutasité Németorszagban, illetve a tdbb mint 30%-os aranyban megujuld
energiat hasznalé Danidban éppen az id6jarasfiges termelSknek biztositott timogatasi
rendszer eredményeként a fogyasztéi ar Atszamitva mintegy 94  forint.”
Az atomerémuvek tovabbi pozitivuma, hogy azok tizemideje jéval hosszabb, kértlbelil
60, mint a megujulé energiatermelést folytaté erémiveké, ami atlagban 20-25 évre
tehet. Végil fontos kiemelni azt is, hogy az elmult évek eseményeinek tanulsagat
leszirve olyan szigoru nemzetkdzi, unids, illetve nemzeti szabalyozasok keriltek
megalkotasra az atomenergia alkalmazasara vonatkozdan, hogy ezek betartdsa garantalja
annak biztonsagossagat is.

3. Nemzetkozi szabalyozas

3.1. Legfébb nemzetkdzi egyezmények az atomenergia alkalmazasanak
teriiletén

Szamos mas orszaghoz hasonléan Magyarorszag is jonéhany tébboldald
nemzetkézi egyezményhez csatlakozott, amelyek az atomenergia biztonsagos
alkalmazasanak korében szilettek. Az efféle egyezményekben foglaltak végrehajtisa
kapcsan hazankban az Orszagos Atomenergia Hivatal latja el a legfontosabb
feladatokat. E vonatkozasban az alabbi nemzetkdzi dokumentumokat?® kell kiemelntnk:
(1) A Nemzetkézi Atomenergia Ugynokség Alapokménya; (2) A Nemzetkézi
Atomenergia Ugynokség kivaltsagairol és mentességeirSl, Bécsben 1959. julius 1-jén
létrejott Egyezmény; (3) A Gazdasagi Egylittmikodési és Fejlesztési Szervezet (OECD)
Konvencidja, az ahhoz kapcsolédd JegyzSkonyvek és a Csatlakozasi Nyilatkozat;
(4) Megallapodas a Magyar Koztarsasag Kormanya és a Gazdasagi Egylttmkodési
Szervezet ko6zott a  Szervezetnek nydjtott  kivaltsagokrdl és  mentességekrdl;

¢ Az egyezményben rogzitett legfontosabb célok a fosszilis energiahordozok kivezetése, a szén-
dioxid-kibocsatas csékkentése és a globalis felmelegedés legfeljebb 2 Celsius-fok, de lehet6ség
szerint 1,5 fok alatt tartdsa. — Az egyezményrdl lasd bévebben: United Nations 2020.

7 Eck 2018, 4.

8 Uo. 3.

> OAH 2020b.
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(5 A Nemzetk6zi Energia Programrél szo6lo, Parizsban, 1974. november 18-an kelt
Egyezmény és annak Jegyz8konyvei, valamint a Gazdasagi Egyuttmtkodési és
Fejlesztési Szervezetnek a Nemzetkézi Energia Ugyné')kség létrehozé C(74)203 (végsd)
hatarozata; (6) A Gazdasagi Egylttmkodési és Fejlesztési Szervezetnek (OECD) a
Nuklearis Energia Ugynokségét létrehozé hatirozata; (7) Az Egyesult Nemzetek
Szervezete Kozgyllésének XXII. tlésszakan, 1968. junius 12-én elhatarozott, a
nukledris fegyverek elterjedésének megakadalyozasardl szolo szerzodés; (8) A Magyar
Népkoztirsasag és a Nemzetkozi Atomenergia Ugyndkség kozott a nuklearis fegyverek
elterjedésének megakadalyozasardl szol6 szerz6dés szerinti biztositékok alkalmazasarol
Bécsben 1972. marcius 6-an aldirt egyezmény;!® (9) A nukledris anyagok fizikai
védelmérdl sz016 egyezmény; (10) A Bécsben, 1986. szeptember 26-an alairt, a nuklearis
balesetekrél adand6 gyors értesitésrdl szO0lo egyezmény; (11) A Bécsben, 1986.
szeptember 26-an alairt, a nuklearis baleset, vagy sugaras veszélyhelyzet esetén vald
segitségnyujtasrol szolé egyezmény; (12) A Magyar Népkoztarsasdg Kormanya és a
Nemzetkézi Atomenergia Ugynokség kozott kotott, a Nemzetkdzi Atomenergia
Ugynékség altal Magyarorszagnak nydjtott méiszaki segitségrél sz6l6, 1989. junius 12-én
alairt Felilvizsgalt Kiegészité Megallapodas; (13) Az atomkarokért vald polgari jogi
felel6sségrél  Bécsben, 1963. majus  21-én  kelt nemzetkdzi  egyezmény;
(14) Az atomkarokért valé polgarjogi felel6sségrél sz0l6 Bécsi Egyezmény és az
atomenergia teriiletén valé polgari jogi felel6sségrdl szolo Parizsi Egyezmény
alkalmazasardl szO0l6 kozos jegyz6konyv; (15) A nuklearis biztonsagrol, a Nemzetkozi
Atomenergia Ugynokség keretében Bécsben, 1994. szeptember 20-an létrejott
Egyezmény; (16) Az ENSZ Kézgyilése altal 1996. szeptember 10-én elfogadott Atfogd
Atomcsend Szerz6dés!l; (17) A Magyarorszag és a Nemzetkdzi Atomenergia
Ugynokség kozott a nuklearis fegyverek elterjedésének megakadalyozasardl sz616
szerzG6désnek megfelel6 biztositékok alkalmazasara 1972. marcius 6-an  kotott
egyezményhez kapcsolodd, Bécsben, 1998. november 26-an aldirt Kiegészits
Jegyzokonyv!z, (18) A Nemzetkozi Atomenergla Ugynokség keretében a kiégett
fatGelemek kezelésének biztonsagarol és a radioaktiv hulladékok kezelésének
biztonsagarodl létrehozott kézos egyezmény; (19) A Bernben, 1980. majus 9-én kelt,
Nemzetkézi Vasati Fuvarozasi Egyezmény (COTIF) modositasardl Vilniusban
elfogadott, 1999. janius 3-an kelt JegyzOkoényv; (20) A nuklearis fegyverek
elterjedésének megakadalyozasardl szolo szerzédés 11 cikk (1) és (4) bekezdésének
végrehajtasarél  sz6l6  biztositéki  megallapodas  és  jegyzS8konyv, valamint a
megallapodashoz csatolt kiegészité jegyzOkonyv; (21) A Nemzetkdzi Atomenergia
Ugynokség (NAU) keretében 1979-ben elfogadott, és az 1987. évi 8. torvényerejl
rendelettel kihirdetett nuklearis anyagok fizikai védelmérél sz6l6 Egyezménynek a NAU
altal szervezett diplomaciai konferencia keretében, 2005. jilius 8-an alairt médositasa;
(22) A Nemzetk6zi Vasati Fuvarozasi Egyezmény (COTIF) modositasardl Vilniusban
elfogadott, 1999. junius 3-an kelt Jegyz8konyv C Figeeléke a 2011. évi mddositasokkal

10° Alkalmazasa felfiiggesztve 2007. jalius 01-tSl, a 2006. évi LXXXII. térvény 6. § (1) bekezdése
alapjan.

1T A nemzetkdzi szerz6dés még nem lépett hatalyba.

12 Alkalmazasa felfiiggesztve 2007. jalius 01-tSl, a 2006. évi LXXXII. térvény 6. § (1) bekezdése
alapjan.
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és kiegészitésekkel; (23) Magyarorszag Kormanya, Ukrajna Miniszteri Kabinetje és az
Oroszorszagi Foderaci6 Kormanya koézott a Magyarorszag és az  Oroszorszagi
Foderacié kézott Ukrajna tertiletén keresztil térténd nuklearisanyag-szallitasrél szolo
megallapodds; (24) A Nemzetkézi Vasuti Fuvarozasi Egyezmény (COTIF)
médositasarél Vilniusban elfogadott, 1999. junius 3-an kelt Jegyzokényv C Fuggeléke
Melléklete; (25) A Veszélyes Aruk Nemzetkozi Kézat Szallitisardl szélé Eurdpai
Megallapodas (ADR) ’A’ és ’B” Melléklete; (26) A Genfben, 2000. majus 26. napjan kelt,
a Veszélyes Aruk Nemzetkozi Belvizi Szallitasarél sz616 Eurépai Megéllapodashoz
(ADN) csatolt Szabalyzat

A felsorolt tébboldald nemzetkézi egyezmények mellett hazank szamos
orszaggal kotott kétoldalt egyezményt, ezzel is tovabb biztositva az atomenergia
biztonsagos alkalmazasat, valamint elémozditva a kérnyezé nemzetekkel vald
egyuttmikodést e tertileten. Ebben a korben az alabbi nemzetkozi szerzGdéseket!? kell
megemliteniink: (a) A Magyar Népkoztarsasaig Kormanya és az Osztrak Koztarsasag
Kormanya kozo6tt a nuklearis 1étesitményeket érint6, kolcsonds érdeklédés targyat
képez6 kérdések szabalyozasarol Bécsben, 1987. aprilis 29-én alairt egyezmény;
(b) A Magyar Népkoztarsasag Kormanya és Kanada Kormanya kozott az atomenergia
békés célu felhasznalasa terén folytatando egylttmikodéstdl szolo, 1987. november 27-
én alairt egyezmény; (c) A Magyar Kéztarsasag Kormanya és a Németorszagi Szévetségi
Koztarsasag Kormanya kozott a nuklearis biztonsaggal és a  sugarvédelemmel
Osszefiiggs kolesonds érdeklSdés targyat képezs kérdések szabalyozasardl Budapesten,
1990. szeptember 26-an alairt megallapodas; (d) A Magyar Koztarsasag Kormanya és
a Cseh és Szlovak Szovetségi Koztarsasag Kormanya kozott a kélesonds tajékoztatisrol
és egyuttmtkodésrdl a nukledris biztonsag és sugarvédelem teriiletén Bécsben,
1990. szeptember 20-an alairt egyezmény; (¢) A Magyar Koztarsasaig Kormanya és az
Amerikai Egyesilt Allamok Kormanya kézétt az atomenergia békés céld alkalmazasa
terén vald egyuttmikédésrSl Bécsben, 1991. junius 10-én aldirt megallapodas;
(f) A Magyar Koéztarsasag Kormanya és a Szlovén Koztarsasig Kormanya kozott
sugaras veszélyhelyzet esetén adand6 gyors értesitésrél Budapesten, 1995. julius 11-én
alairt egyezmény; () A Magyar Koztarsasaig Kormanya és Romania Kormanya kozott
nukledris balesetek esetén adandé gyors értesitéstél Bukarestben, 1997. majus 26-an
alairt megallapodas; (h) A Magyar Koztarsasag Kormanya és Ukrajna Kormanya k6zott
nukledris balesetek esetén valé gyors értesitéstél, a kolesonds tajékoztatistdl és
egyuttmikodésrél a nuklearis biztonsiag és sugarvédelem teriiletén Budapesten,
1997. november 12-én alairt Megallapodas; (i) A Magyar Koéztarsasag Kormanya és
a Horvat Koéztarsasag Kormanya kozott sugaras veszélyhelyzet esetén adandé gyors
értesitésrol Zagrabban, 1999. junius 11-én alairt egyezmény; (j) A Magyar Koztarsasag
Kormanya és Ausztralia Kormanya ko6zott az atomenergia békés célu felhasznalasa
terén folytatandé egylittmtikédésrdl és a nuklearis anyagok atadasarél Budapesten
2001. augusztus 8-an aldirt egyezmény; (k) A Magyar Koztarsasdg Kormanya és az
Oroszorszagi Foderaci6 Kormanya kozott a Paksi Atomerémd orosz gyartmanyd
besugarzott Uzemanyag kazettdiinak (kiégett nuklearis Uzemanyag) az Orosz
Foderacidba torténd visszaszallitasa feltételeirdl alairt jegyzOkonyv; () A Magyar
Koztarsasag Kormanya és az Oroszorszagi Foderacié Kormanya kozott a kutatoreaktor

13 OAH 2020b.
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kiégett fitSelemeinek az Oroszorszagi Foderacidba vald beszallitisaval kapcsolatos
egyuttmikodésérsl szoloé egyezmény; (m) A Magyarorszag Kormanya és a Vietnami
Szocialista Koztarsasig Kormanya kozott az atomenergia békés célu felhasznalasa terén
folytatandé  képzési, kutatdsi, hatésagi és miszaki egylttmikodéstSl — szO0l6
megallapodds; (n) A Magyarorszag Kormanya és a Koreai Koztarsasig Kormanya
kozott a nukledris energia békés célu felhasznalasa terén torténd egylittmiikédésrol
sz6l6 megallapodas; (o) A Magyarorszag Kormanya és az Oroszorszagi Foderacid
Kormanya kozotti nuklearis energia békés céla felhasznalasa terén folytatandd
egyuttmikodésrdl szolé Egyezmény; (p) A Magyarorszag Kormanya és a Szerb
Koztarsasag Kormanya kozott sugaras veszélyhelyzet esetén adandé gyors értesitésrol
sz0l6 egyezmény; (q) A Magyarorszag Kormanya és a Szaud-Arabiai Kiralysag
Kormanya kéz6tt az atomenergia békés céla felhasznalasardl szolé egyiittmikodési
megallapodas

3.2. Az atomkarért val6 felel6sség szabalyozasa a nemzetk6zi jogban

Nemzetkozi  szinten a nuklearis karfelel§sség  rendszerének alapjat  két
dokumentum alkotja: A nuklearis karokért val6 polgari jogi felel6sségrdl sz6l6 1963. évi
Bécsi Egyezmény, valamint A nukledris energia tertletén harmadik személyek felé
fennall6 polgari jogi felel@sségrol szolé 1960. évi Parizsi Egyezmény. Mindkét
dokumentum a harmadik személyek iranyaban fennallé felelésségi és kartéritési
szabalyokat igyekszik rendezni, ezért nem tartoznak egyik egyezmény hatalya ala sem az
olyan jellegdi nuklearis karok, melyeket a nukledris létesitmény, illetve a vele szerz6déses
vagy egyéb mas (jogilag relevans) kapcsolatban 4llé szervezetek, személyek
szenvedhetnek el egy nuklearis baleset soran.!#

A két dokumentum részletes bemutatasa!®> nélkil azt kell megjegyezniink, hogy
bar vannak olyan teriiletek, amelyeket hasonléan rendeznek, azonban nem egészen
egységes szabalyozasi rendszert allitottak fel a nuklearis karfelelGsség tertiletén. Az egyik
leglényegibb eltérés, amely szamos problémat is okoz, a karfelelGsség kotlatozasara
iranyul6 szabalyozasban talalhat6. Egyrészrdl a korlatozas Gsszegszertisége tekintetében,
a masik 1ényegi eltérés az eléviilési idSre vonatkozé szabalyozasban rejlik.

A Parizsi Egyezmény az Uzemeltetd felelGsségének minimalis és maximalis
Osszegét is meghatarozza, méghozza 5 millié — 15 millié SDR 6sszegben. Azonban mar
az egyezmény hatalyba lépését megel6zGen nyilvanvalé valt, hogy a 15 milli6 SDR
rendkivil alacsony tétel, ezért sziiletett meg a kiegészité komepnzaciérdl szolé 1963-as
briisszeli egyezmény (amit azéta tObbszor is moédositottak), amely egy bonyolult,
haromszint kartéritési alapstrukturat régzit: (a) az elsé szinten a nuklearis létesitmény
helye szerinti allamnak a minimalis 5 millié SDR Osszeget (amely a kamatokat és a
koltségeket egyarant magaban foglalja) kell megtéritenie biztositis vagy mas pénzlgyi
fedezet révén; (b) a masodik szinten az 5 millié — 175 millié SDR kozotti Osszegl kart
kell megfinanszirozni, ez azonban mar allami alapbdl torténik; (c) végul a kartéritési

14 Kecskés 2013, 11.
15 Az egyezmények, valamint a nukledris karfelel6sség hazai, illetve nemzetkozi rendszerének
bemutatasat lasd bévebben: Kocsis & Szilagyi 2017, Kecskés 2013, Lamm 2013a.
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struktira 3. szintjén a 175 millié — 300 millié SDR &sszegli karokat az egyezményben
részes felek altal 1étrehozott, Osszeadott kézpénzbdl lehet megtériteni. 16

A Parizsi Egyezmény struktdrijaival szemben a Bécsi Egyezmény csak az
tzemeltetd felel6sségének minimalis Gsszegét hatarozza meg, méghozza 5millié USA
dollarban. Az 1997-es jegyz&konyv ezen Egyezmény tekintetében is moddositasokat
vezetett be, ugyanis megemelte a kartéritési Gsszeget. Eszerint nuklearis balesetenként
az Uzemeltet6 felelGssége (a) nem lehet kevesebb 300 milli6 SDR-nél, vagy
(b) 150 milli6 SDR-nél (ezesetben a 150 millié6 — 300 millié SDR kiilénbséget az allam
altal létrehozott kézpénzbdl fizetik meg), vagy (c) nem lehet kevesebb 100 millié SDR-
nél a jegyzSkonyv hatalybalépését kovetd 15 éves atmeneti idészakban. Azzal, hogy
kés6bb csokkenthet$ ez az Gsszeg, de akkor az el6irt 6sszeg és a 100 millio SDR kozti
kilonbézetet az allam kézpénzekbdl finanszirozza.l?

Mindkét megoldds esetén igaz, hogy a szerzGdésben részes allamok sajat belsé
jogukban hatarozhatjak meg a kartérités Osszegszer( hatarat, az egyezmények ugymond
ennek csak a kereteit adjak meg. Ebbdl kifolydlag az allamok altal meghatarozott

Az Atomenergia Ugynékség és az OECD mar az 1960-as évek 6ta foglalkozik a
két karfelelGsségi rendszer kozelitésével. Ennek legfébb oka, hogy a két egyezmény altal
létrehozott karfelelGsségi rendszer egymastdl fiiggetlentil mikodik, és mindkét rendszer
csak az adott egyezményben részes allamok teriiletén bekovetkezett karokért biztosit
kartalanitast. A kozelités £6bb céljai tehat a kévetkezOk: (a) Lehetévé tegyék, hogy a
hatarokon atnydlé karok esetén, ha a nukledris baleset az egyik egyezményben részes
allam teriiletén kovetkezik be, akkor a masik egyezményhez tartozé allam karosultjai is
jogosultak legyenek kartéritésre; (b) kikiiszOboOljék azokat az eseteket, amikor egy
és ugyanazon karesemény miatt sziikségessé valjon mindkét egyezmény alkalmazasa.!s

A kapcsolat létrehozasara alapvetSen két megoldas!® keriilt széba: (a) a két
egyezmény egy okmdnnyal torténé felvaltasa; (b) a két egyezmény egyideji létezése
mellett valamiféle szerz6déses kapcsolat létesitése a két okmanyban részes allamok
koz6tt — e masodik tipusd opcié megvaldsitasara szintén két alternativa merilt fel:
(b/1) az els6 szerint a Parizsi Egyezmény részesei ratifikaljak a Bécsi Egyezményt;
(b/2) a masodik alternativa szerint pedig mindkét egyezményhez egy-egy azonos
szOvegl  jegyz8konyv csatolnanak, vagy pedig egy kozoés jegyz8konyv révén
teremtenének kapcsolatot a két dokumentum kézétt, Igy sziletett meg 1989-ben egy
k6z6s jegyzOkonyv, ami aztan 1992-ben lépett hatalyba (és amelyet egyébként hazank is
ratifikalt, és a 130/1992 (IX.3.) Korm. r.-ben kihirdetett).

A koz6s jegyz&konyv kapesan fontos réviden kiemelni, hogy erre 6nalléan nem
allapithaté nuklearis karigény, ez a szerzédés lényegében a Bécsi és a Parizsi
egyezmények rendszerének kiegészitéseként jott létre. E  dokumentum lényege,
hogy kitetjeszti az engedélyesek felelésségét a masik egyezmény rendszerében részes
allamokban bekévetkezs nuklearis karokért is.20

16 Kecskés 2013, 13.
17 Uo. 14-15.

18 Lamm 2013a, 21.
19 Uo. 21-22.

20 Uo. 24.
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3.3. Nuklearis biztonsag a nemzetkézi jogban

A nuklearis biztonsag tertiletérdl két egyezményt szeretnék kiemelni e tanulmany
keretei k6zott. E témakorben az egyik legfontosabb dokumentum a NAU égisze alatt
sziletett Nuklearis biztonsagrol szolo egyezmény (1996). Az egyezmény egyik
specialitisa az ugynevezett megegyezésre Osztonz6 jellege. Vagyis, hogy maga a
dokumentum nem tartalmaz szankcidkat, illetve specialis vitarendezési médot a benne
foglaltak megsértése esetére. Ehelyett az érvényesilés ellenérzésére azt a modszert
valasztottdk, hogy haromévente feliilvizsgalati értekezleteket tartanak, amelyekre
minden részes allam nemzeti jelentést készit. Ezeket a jelentéseket pedig kdlesénds
felulvizsgalat formajaban mas allamok szakért6i is megvizsgaljak.

Az egyezmény létrehozasanak sziikségességét a nemzetkdzi k6z0sség a csernobili
baleset nyoman ismerte fel. Eppen ezért a szabalyozas kézéppontjaba a megel6zés
kertlt.

A dokumentum 4ltal rogzitett kotelezettségek harom nagyobb téma koré
csoportositva keriiltek régzitésre, amelyek lényegében az egyezmény alappilléreit is
jelentik. Eszerint a nuklearis biztonsdg garantilasa hiarom moddon érhet el
(a) jogalkotas és szabalyozas utjan, (b) az altalanos biztonsagi kérdések révén, valamint
(c) a létesitménybiztonsag oldalardl. A prevencidra természetesen mindvégig kiemelten
figyelemmel kell lenni.2!

Az els6 pillér keretében tehat a részes allamok legfébb feladata a megfelel§
normativ hattér kialakitasa. Bz egyrészt konkrét jogalkotasi tevékenységet jelent
(pl. nemzeti biztonsagi szabalyzatok elkészitése, nuklearis 1étesitmények engedélyezési
rendszerének kialakitasa, ellenérzés, értékelés biztositisa, stb. — ebbe természetesen
beletartozik a buintetGjogi jogalkotas is). Masfel6l pedig hatdsagi szervezet kialakitasara,
szabalyozasara is kotelezi az egyezmény e részében a feleket. Végul e pillér rendelkezik
még arrdl is, hogy a nuklearis 1étesitmények biztonsagaért elsGdlegesen az engedély
tulajdonosa a felelGs, és a részes allamoknak gondoskodniuk kell arrdl, hogy minden
engedélyes teljesitse ez iranya kotelezettségeit.22

A misodik pillér hat biztonsagi alaptételt, illetve a biztonsig megvaldsitasat
szolgalé moédot hataroz meg. Ezek a kévetkezSk: (a) a nukledris biztonsag elsébbsége;
(b) a nuklearis biztonsag leheté legmagasabb szintjiének elérését célzo pénzigyi- és
emberi er6forrasok szolgaltatisa; (c) mindségiranyitas; (d) a nuklearis biztonsag
folyamatos értékelése és igazolasa; (e) sugarvédelem; (f) nukleatis veszélyhelyzetre vald
felkésziilés.?3

A harmadik pillér a masodik pillérben meghatirozott altalinos biztonsagi
eléirasokhoz képest a nuklearis létesitmények biztonsagara vonatkozé specialis
szabalyokat hataroz meg. Ezen el6irasok a nuklearis létesitmények egyes létszakaszainak
sajatossagai szerint differencidltak — specialis biztonsagi rendelkezéseket fogalmaz tehat
meg (a) a telephely kivalasztasdhoz; (b) a tervezés és kivitelezés fazisahoz; és
(c) az tizemeltetés fazisaban is.24

21 Kecskés & Silye 2013, 70.
22 Uo. 70-71.
2 Uo. 71-73.
24 Uo. 73-75.
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A nuklearis anyagok fizikai védelmérsl szolé 1980-as egyezmény?s szintén a
NAU égisze alatt sziiletett. Bz az egyezmény alapvetéen a békés célra felhasznalt
nukledris anyagok nemzetk6zi nuklearis szallitasara vonatkozik, azonban tartalmaz a
nukledris terrorcselekmények megel6zésére, elharitasara alkalmas el6irasokat is.

Az egyezmény rogziti egyrészrol a nuklearis anyag fogalmat, masrészrél pedig
azon cselekményeket is, melyeket a részes allamok kételesek blintetendévé nyilvanitani,
ugyanis a 7. cikk 1. pontjaban kimondja, hogy ,,az alabbi cselekmények szandékos
elkbvetése minden szerz6d6 allam sajat bels6 jogrendszerében biintetendd: (a) nuklearis
anyagok jogtalan atvétele, birtokldsa, hasznalata, tovabbitasa, atalakitisa, a téle vald
megszabadulds vagy az ilyen anyagok szétszérasa, ha a cselekmény halalt, sdlyos testi
sérilést vagy jelentGs anyagi kart okoz, vagy ezek okozasara alkalmas; (b) nuklearis
anyagok lopasa vagy rablasa; (c) nuklearis anyagok elsikkasztdsa vagy csalas utjan
torténé megszerzése; (d) nuklearis anyagok kovetelése fenyegetéssel, erészakkal vagy
barmely mas moédon torténé megtélemlitéssel; (e) fenyegetés a kovetkezd
cselekményekkel: (e/1) nukledris anyag felhasznildsa haldl, sulyos testi sérilés vagy
jelentSs anyagi kar okozésira; (e/2) a b) alpontban megjelolt buntetendd cselekmények
barmelyikének elkévetése abbdl a célbdl, hogy ezzel természetes vagy jogi személyt,
nemzetkézi szervezetet vagy dllamot valaminek a megtételére vagy attdl vald
tartézkodasra kényszeritsenek; (f) kisérlet az a), b) vagy c) alpontokban megjeldlt
barmelyik buntetendS cselekmény elkOvetésére; (g) részesség az a)-f) alpontokban
megjelolt barmelyik buntetend$ cselekményben.”

3.4. A kiégett fiitGelemek és a radioaktiv hulladékok biztonsagos kezelése

Az 1997. szeptember 5-én elfogadott a kiégett fltGelemek kezelésének
biztonsagardl és a radioaktiv hulladékok kezelésének biztonsagardl létrehozott kdzos
egyezmény?® szintén a NAU tevékenysége?” révén johetett létre.

Az egyezmény, ahogyan azt a cime is sugallja, két targykor szabalyozasat foglalja
koz6s szerkezetbe, nevezetesen a kiégett flitGelemek, illetve a radioaktiv hulladékok
kezelésének el6irasait. Az egyezmény maga meghatirozza a radioaktiv hulladék
fogalmat, amelybe beletartozik minden ,olyan gaz, folyékony vagy szilard
halmazallapott radioaktiv anyag, amelynek tovabbi hasznalatat a szerz6d6 f£él, — illetve
egy olyan természetes vagy jogi személy, akinek a dontését a szerz6dé fél elfogadja —
nem tervezi, és amelynek radioaktiv hulladékként valé ellenérzését valamely hatdsag
végzi a szerz6dS fél jogi és hatdsagi rendszerében.”?8 Ehhez képest az egyezmény
fogalom meghatarozasa szerint a kiégett fitGelem ,,olyan nuklearis tzemanyag, melyet
mar besugaroztak, és a reaktorzonabdl véglegesen eltavolitottak.”2

A Ko6z6s biztonsagi egyezmény altal felallitott rendelkezések harmas célkitlzést
szolgalnak: (a) magas szinvonalu nukledris biztonsagot létrehozasa és fenntartisa,
valamint ezzel dsszefiigeen miszaki egylittmikodés; (b) hatasos védelmet biztositisa a

25> Hazankban ezt az egyezményt az 1987. évi 8. tvr. hirdette ki, amely jelenleg is hatalyban van.
26 A tovabbiakban: K6z6s biztonsagi egyezmény.

27 Az egyezmény létrej6ttének térténetérdl lasd bévebben: Silye 2013, 47-50.

28 K6z06s biztonsagi egyezmény 2. cikk h) pont.

2 Uo. 2. cikk n) pont.
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kiégett fltGelemek és a radioaktiv hulladékok kezelésének valamennyi fazisiban
tekintettel a fenntarthaté fejlédés kovetelményeire; (c) sugarbalesetek megel6zése és
kovetkezményeik enyhitése.

Ez a dokumentum bizonyos szempontbdl hasonlésagot mutat a Nukledris
biztonsagrdl sz0l6 egyezménnyel. Ugyanis egyfelSl mindkét egyezmény kételezi a részes
allamokat az abban foglalt biztonsdgi kovetelmények betartdsara, masrészt pedig
lehetévé teszik ennek nemzetkdzi ellenérzését is (ezt az allamok altal benyujtott nemzeti
jelentések felilvizsgalatan keresztill valdsitjak meg).3!

4. Az Europai Unié6 szabalyozasa
4.1. Uniods jogforrasok az atomenergia alkalmazasanak teriiletén

Ami az unibs szabalyozast illeti, altalanossagban elmondhaté, hogy a habar a
jogforrasi hierarchia minden szintjén talalhatunk rendelkezéseket az atomenergia
alkalmazasaval kapcsolatban, a legtobb el6irast rendeletekben, illetve iranyelvekben
rogzitették. Az alapveté rendelkezéseket mar az alapszerz6dések?? is tartalmazzak:
(a) az Eurdpai Atomenergia Kézosséget alapitd szerz6dés (1957);33 (b) az EUSZ és az
EUMSZ szerz6dések egységes szerkezetbe foglalt valtozata; (c) Az Eurépai Unidhoz
torténd csatlakozasrdl szolo szerzédés.

A nuklearis biztonsag tertiletérdl egy iranyelvet* és annak modositasat érdemes
kiemelntink: (a) A Tandcs 2009/71/Euratom iranyelve (2009. junius 25.) a nuklearis
létesitmények nuklearis  biztonsagi  kozosségi  keretrendszerének  1étrehozasardl;
(b) A Tanacs 2014/87/Euratom iranyelve (2014. jalius 8.) a nuklearis létesitmények
nukledris  biztonsagi  koézOsségi  keretrendszerének  1étrehozasardl  sz6lé
2009/71/Euratom irdnyelv médositdsarol.

A radioaktiv hulladékok, illetve a kiégett fltSelemek kezelését illetSen a
legfontosabb rendelkezéseket a Tanacs kiégett fitSelemek és a radioaktiv hulladékok
felelGsségteljes és biztonsagos kezelését szolgald koézosségl keret 1étrehozasardl szold
2011/70/Euratom irdnyelve (2011. julius 19.) tartalmazza.3s

Sugarvédelmi alapelveket t6bb iranyelvben’® is taldlhatunk. Ezek kozé tartoznak:
(a) A Tanics 2013/59/ Euratom iranyelve (2013. december 5.) az ionizalé sugirzas
miatti sugarterhelésbdl szarmazé veszélyekkel szembeni védelmet szolgalé alapvets
biztonsagi eléirdsok megéllapitisardl, valamint a 89/618/Euratom, a 90/641/Euratom,
a 96/29/Euratom, a 97/43/Euratom és a 2003/122/Euratom iranyelv hatilyon kivul
helyezésérdl; (b) A Tanics 89/618/ Euratom iranyelve (1989. november 27.)
a lakossagnak a radiologiai veszélyhelyzet esetén alkalmazand6 egészségvédelmi
intézkedésekrél és a védekezés soran iranyadé magatartasi szabalyokrdl torténd

30 Uo. 1. cikk.

31 Silye 2013, 51.

32 OAH 2020a.

33 A tovabbiakban: Euratom SzerzSdés.
34 OAH 2020a.

35 Uo.

36 Uo.
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tijékoztatasardl; (c) A Tandcs 90/641/ Euratom iranyelve (1990. december 4.
az ellen6rzott tertileteken munkajuk soran ionizaléd sugarzas kockazatinak kitett kilsé
munkavallalok védelmérdl; (d) A Tandcs 96/29/ Euratom irdnyelve (1996. majus 13.)
a munkavallalok és a lakossag egészségének az ionizaldé sugarzasbol szarmazéd
veszélyekkel szembeni védelmét szolgald alapvets biztonsagi eléirasok megallapitasarol;
(e) A Tanics 97/43/ Euratom irdnyelve (1997. junius 30.) a személyeknek az orvosi
céla  sugarterheléssel  kapcsolatos — ionizal6  sugarzas  veszélyeivel — szembeni
egészségvédelmérdl, valamint a 84/466/FEuratom iranyelv hatilyon kivil helyezésérdl;
(f) A Tanédcs 2003/122/ Euratom iranyelve (2003. december 22.) a nagy aktivitasa zart
radioaktiv sugarforrasok és a gazdatlan sugarforrasok ellenérzésérdl; (g) A Tandcs
2013/51/ Euratom iranyelve (2013. oktober 22.) a lakossig egészségének az emberti
fogyasztasra szant vizben taldlhaté radioaktiv anyagokkal szembeni védelmére
vonatkoz6 kévetelmények meghatarozasarol.

Biztositéki  rendelkezéseket a  koévetkez6  rendeletekben3”  talalhatunk:
(a) A Bizottsag 302/2005/Euratom rendelete (2005. februir 8.) az Euratom biztositéki
rendelkezéseinek alkalmazasarol; (b) A Bizottsig 3227/76/ Euratom rendelete (1976.
oktéber 19.) az Euratom biztositéki rendelkezéseinek alkalmazasardl; (c) A Bizottsag
220/90/ Euratom rendelete (1990. januar 26.) az Euratom biztositéki rendelkezéseinek
alkalmazasarol szolé 1976. oktdber 19-1 3227/76/Euratom biztositéki rendelet
modositasardl; (d) A Bizottsag 2130/93/ Euratom rendelete (1993. julius 27.)
az FEuratom biztositéki rendelkezéseinek alkalmazasarél szolé 3227/76/Euratom
rendelet médositasarol.

A nuklearis anyagok szallitdsira vonatkozéan pedig a kovetkezd unids
jogforrasokat®® fontos kiemelntunk: (a) A Tandcs 1493/93/Euratom rendelete (1993.
junius 8.) a radioaktiv anyagok tagallamok kozott szallitasardl; (b) A Tanacs
2006/117/Euratom irdnyelve (2006. november 20.) a radioaktiv hulladékok és a kiégett
fatGelemek  szallitasanak  felligyeletérdl és  ellenérzésérSl;  (c) A Bizottsag
2008/312/Euratom hatirozata (2008. madrcius 5.) a 2006/117/Euratom tanicsi
iranyelvben el6irt, a radioaktiv hulladékok és a kiégett fltSelemek szallitasanak
felugyelete és ellenérzése céljabol alkalmazandé  egységes formanyomtatvany
megallapitdsardl; (d) A Bizottsig 2008/956/Euratom ajanlisa (2008. december 4.)
a radioaktiv hulladékok és a kiégett flitGelemek harmadik orszagokba val6 kivitelére.

4.2. Az atomenergia békés alkalmazasara vonatkozé szabalyanyag
elhelyezkedése az alapszerzGdések rendszerében

Az energia politika mind a tagallamok, mind pedig az uni6 szemsz6gébdl nézve
egy rendkiviil érzékeny teriilet, és mint ilyen megosztott hataskorbe tartozik. Ondlld
cimként azonban csak 2009-ben a Liszaboni Szerzédéssel keriilt be az EUMSZ
szovegébe, a 194. cikk ald (természetesen ezt megel6zGen is szilettek unids
intézkedések az energiapolitika terén, de azok akkor még nem egy egységes
energiapolitikai jogalapra hivatkozassal jottek 1étre).3

37 Uo.
38 Uo.
39 Fodor 2014, 17-18.
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Az EUMSZ 194. cikke értelmében az energiapolitika is az Eurdpai Parlament és
a Tanacs rendes jogalkotasi eljardsa ald tartozik, azonban az e téren hozott
Hintézkedések — a 192, cikk (2) bekezdésének c) pontjat nem érintve — nem
befolyasolhatjak a tagallamok jogat az energiaforrasok kiaknazasara vonatkozo feltételek
meghatirozasira, tovabba nem  befolyasolhatjdk a  tagallamok  kulénb6zé
energiaforrasok kozotti valasztasat és energiaellatasuk altalanos szerkezetét.”40

Az atomenergia agazat kapcsan azonban kiemelends, hogy az még az unids
energiapolitikan beltl is specialis helyet foglal el, éppen ezért arra elsédlegesen nem az
EUMSZ-ben foglalt rendelkezések az iranyaddak, hanem az Euratom Szerz8dés
cl6irasai. Igy tehat a kifejezetten csak atomenergidra vonatkozo6 intézkedések kizardlag
az Buratom Szerz8dés alapjan hozhaték, mig az altalanos, a tobbi energiahordozét is
érinté intézkedések kapcsan, melyekre nézve az Euratom Szerzédés nem tartalmaz
rendelkezéseket, természetesen tovabbra az EUMSZ, 194. cikke is alkalmazandé. Ennek
a differencidlasnak az az oka, hogy miutin ez tehat egy rendkivil érzékeny kérdéskor
a tagallamok szemsz6gébdl, ezért azok csak minimalis beleszolast kivantak engedni
az uniénak ezen a téren nemzeti politikajukat illetGen.*!

Szintén a kérdéskor szenzitiv jellege indokolja, hogy (ahogyan az az el6z6
alfejezetben taldlhaté felsorolasbdl is latszik) az atomenergia teriilletén a leggyakoribb
eszkéz az iranyelvben t6rténd szabalyozas, mivel ez az a jogforras, amely kell6
rugalmassagot biztosit a tagallamoknak ahhoz, hogy szuverenitasuk ne sériiljon ezen a
teriileten.

Mindezek mellett az FEuratom Szerz6dés kapcsin kiemelends, hogy az
emlitetteken til az az alabbi célok elérése érdekében kertlt megalkotasra: (a) a kutatas
elémozditasa és a muszaki informaciok tetjesztése a nukledris energia alkalmazisa
kapcsan; (b) egységes biztonsagi el6irasok megallapitisa a lakossdg és az iparagban
dolgoz6é munkavallalok védelmének biztositisa érdekében; (c) a kutatds tdmogatasa;
(d) annak garantalasa, hogy a polgari célokat szolgalé hasadéanyagokat nem hasznaljak
fel mas célokra, kiilondsképpen nem katonai célokra.*2

4.3. Nuklearis biztonsag az unids jogban

Ezen a tertileten a legfontosabb rendelkezéséket a Tandcs nuklearis létesitmények
nukledris  biztonsagi  koézOsségi  keretrendszerének  létrehozasardl  sz6lé
2009/71/EBuratom iranyelve® tartalmazza. Az irdnyelv azzal a célkitlizéssel sziletett,
hogy megteremtse a nukledris biztonsag létrehozasanak és fenntartasinak koézosségl
alapjait, valamint hogy biztositsa, hogy a tagallamok olyan nemzeti szabélyozast
alkalmazzanak, amely garantdlja a munkavallalék és a lakossag ionizalé sugarzassal
szembeni védelmét.*

40 BEUMSZ 194. cikk (2) bekezdés.

# Fodor 2014, 25.

42 Burépai Parlament 2020.

43 A tovabbiakban: Nuklearis biztonsagi iranyelv.
4 Nuklearis biztonsagi iranyelv 1. cikk.
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A Nuklearis biztonsagi iranyelv hatilya az abban meghatirozott engedély*s
alapjan mikodos békés céla nuklearis létesitményekre,* és az ott torténd atomenergia
alkalmazasra terjed ki, figyelemmel a létesitmény valamennyi életciklusara. Jollehet,
az itt rogzitett elbirasok egy kozosségi jogalapot teremtenek a nukledris energiapolitika
teriilletén, azonban e dokumentum eltérést enged a tagillamoknak, amennyiben a
koz6sségi joggal Gsszhangban, szigorubb biztonsagi intézkedéseket szeretnének hozni
az iranyelvben foglaltaknal 47

Az iranyelv értelmében a tagallamok kotelesek hataskorrel rendelkezé szabalyozé
hatésagot létrehozni a nuklearis létesitmények nuklearis biztonsaga terén, melynek
funkcionalisan el kell kiilonilnie az atomenergia timogatisa vagy felhasznaldsa terén
— a villamosenergia-termelést is ide értve — érdekelt barmely mas szervtSl vagy
szervezettGl a szabalyozoi dontéshozatal soran az illetéktelen befolyastdl mentes,
tényleges fliggetlenségének biztositasa érdekében.*s E hatdsag jogosult rendelkezni®
a Nuklearis biztonsagi iranyelv alapjan létrehozott nemzeti rendszerrel, amely az aldbbi
hataskoroket allapitja meg: ,,(a) nemzeti nukledris biztonsagi kévetelmények elfogadasa;
(b) a nukledris létesitmények engedélyezési rendszerének mikodtetése és a
létesitmények engedély nélkili tzemeltetésének tilalma; (c) nuklearis biztonsagl
felugyeleti rendszer muikddtetése; (d) végrehajtasi intézkedések, az tzemeltetés
felfiiggesztését és az engedély modositasat vagy visszavondsat is beleértve.”’50

Az iranyelv kiemelt figyelmet fordit a nyilvanossag tajékoztatasara, éppen ezért a
tagallamok kotelesek garantalni azt, hogy a nuklearis biztonsag szabalyozasaval
kapcsolatos informaciék a munkavallalok és a nyilvanossag rendelkezésére 4lljanak.
Ez a tajékoztatasi kotelezettség alapvetGen a hataskorrel rendelkezs  szabalyozo
hatésagot terheli, ez aldl csak az képez kivételt, ha az informacié nyilvanossagra
hozatala nemzeti jogszabalyokban vagy nemzetkdzi kotelezettségvallalasokban elismert
egyéb érdekeket veszélyeztetne.5!

4.4. A kiégett fiit6elemek és a radioaktiv hulladékok kezelésének szabalyozasa
az uniés jogban

A kiégett fiitGelemek és a radioaktiv hulladékok kezelésére vonatkozé unids
szabalyozas hatterét szintén az el6z6 alfejezetben részletezett Nuklearis biztonsagi

4 Az iranyelv 3. cikkének 4. pontja értelmében az engedély: valamely tagallam joghatdsaga alatt
kiadott barmely olyan jogi dokumentum, amelynek célja a nuklearis létesitmények telephelyének
kivalasztasara, a létesitmények tervezésére, épitésére, tizembe helyezésére, tzemeltetésére és
leszerelésére vonatkozo felel6sség atruhazasa.

4 Az iranyelv alkalmazasaban nukledris létesitmény a (a) dusitélizem, nuklearis izemanyagot gyarté
tzem, atomerémd, ujrafeldolgozé tizem, kutatéreaktor, kiégett fltSelem tarolasara szolgald
létesitmény; valamint (b) radioaktiv hulladék tarolasira szolgal6, ugyanazon a telephelyen
talalhaté és az a) alpontban felsorolt nuklearis létesitményekhez kozvetlentl kapcsolédd
létesitmények — Nuklearis biztonsagi iranyelv 3. cikk 1. pont

47 Nuklearis biztonsagi iranyelv 2. cikk (1)—(2) bekezdés.

4 Uo. 5. cikk (1)—(2) bekezdés.

4 Uo. 5. cikk (3) bekezdés.

50 Uo. 4. cikk (1) bekezdés.

51 Uo. 8. cikk.
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iranyelv adja. E teriileten azonban a Bizottsag munkajanak kdszonhetSen sziletett egy
masik specialis jogszabaly is, mégpedig a Tandcs kiégett fitSelemek és a radioaktiv
hulladékok felelGsségteljes és  biztonsagos kezelését szolgald kozOsségi  keret
létrehozasardl sz6l6 2011/70/Euratom iranyelve.52

Az irdnyelv targya (Osszhangban a fent emlitettekkel) egy specialis kéz6sségi
keretrendszer 1étrehozasa a kiégett fitGelemek és a radioaktiv hulladékok felelGsségteljes
és biztonsiagos kezelésének a Dbiztositisira annak elkerilése érdekében, hogy
indokolatlan terhek héruljanak a jové nemzedékeire. Eppen ezért magas szint
nukledris biztonsagi elSirdsok bevezetésére szoritja a tagallamokat és nyilvanossag
tajékoztatasara is nagy hangsulyt fektet.5?

Az iranyelv hatilya olyan tevékenységekre terjed ki, mint ,(a) a kiégett
fitSelemek kezelése, amennyiben a kiégett fitSelemek békés célu tevékenységek soran
keletkeznek; (b) a radioaktiv hulladékok kezelése a keletkezéstdl a végleges elhelyezésig,
amennyiben a radioaktv hulladékok békés célu tevékenységek soran keletkeznek.”>4

A terlileten alkalmazand¢ altalanos alapelveket az iranyelv 4. cikke t6gziti, melyek
kozott a legfontosabb, hogy a tagallamok szamara el6irja a radioaktiv hulladékok
kezelésére vonatkoz6 nemzeti politika kidolgozasat, és régziti az allamok felelGsségét
is.55 B cikk jelent6sége tovabba, hogy a radioaktiv hulladékok végleges elhelyezésére
vonatkoz6 rendelkezést is rOgziti — eszerint ,,radioaktiv hulladékot abban a tagallamban
kell véglegesen elhelyezni, amelyikben az keletkezett, kivéve, ha a szallitis id6pontjaban
az érintett tagallam és egy masik tagallam vagy egy harmadik orszag kozott
—22006/117/Euratom rendelet 16. cikkének (2) bekezdésével 6sszhangban a Bizottsag
altal meghatarozott kritériumok figyelembevételével — hatalyba 1épett olyan
megallapodds, amely egyikik végleges elhelyezéste szolgalé létesitményének
hasznalatara vonatkozik.”56

Kiemelendd, hogy az iranyelv sok esetben hasonlésiagot mutat az azonos targyd
(korabban mar ismertetett) nemzetkézi egyezménnyel, példaul az azokban szerepld
fogalommeghatarozasok teljes mértékben Osszhangban vannak. Ennek az az indoka,
hogy a nemzetkézileg elfogadott alapelvek és kévetelmények az Eurdpai Unid egész
teriiletén jogilag kotelez6 érvényliek és végrehajthatok legyenek. Azonban mégis van
egy fontos killonbség a két dokumentum kézott. Ugyanis a nemzetkdzi egyezménynek,
habar nemzetkézi jogilag kotelez6 er6vel bir, a végrehajthatésaga, illetve
kikényszerithetSsége jelentik a gyengepontjat.

Mig ezzel szemben az iranyelv végrehajthatésagat, kikényszerithetGségét a
Bizottsag és az BEurdpai Birdsag is garantaljak, igy tehat a radioaktiv hulladékok és
kiégett fltGelemek biztonsigos kezelésének fenntartisara, fejlesztésére nézGen sokkal
hatékonyabb eszkoznek bizonyul az egyezménnyel szemben.5?

52 A tovabbiakban: Kiégett fitéelemek és radioaktiv hulladékok kezelésérdl szolo iranyelv.

53 Kiégett fatéelemek és radioaktiv hulladékok kezelésérdl szol6 iranyelv 1. cikk.

5 Uo. 2. cikk (1) bekezdés.

55 Silye 2013, 61-62.

%6 Kiégett ftéelemek és radioaktiv hulladékok kezelésérdl szol6 iranyelv 4. cikk. (4) bekezdés.
57 Silye 2013, 61-62.
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5. A magyar szabalyozas

5.1. Magyarorszag villamosenergia termelése, az atomenergiatermelés
jelentGsége

Még mielStt a ratérnénk a konkrét jogiszabalyozas ismertetésére érdemes néhany
pillantast vetniink arra, hogy hogyan is zajlik hazankban a villamosenergia termelés,
és hogy milyen szerepet t6lt be ebben a Paksi Atomerému és az ott megtermelt energia.

A rohamos technikai, ipati, gazdasagi fejlédések okan hazankban is az egyre
inkabb névekvé energiasziikséglet figyelheté meg. Egyes szamitasok szetint a jovben
évente 1%-kal fog néni a villamosenergia iranti igény Magyarorszagon,® konkrét
szamokban®®  kifejezve  varhatéan ~ 2027-ig  mintegy = 5500  megawatt,
2032-re 7000 megawatt 4j hazai termelSkapacitas 1étesitésére lesz szitkség ahhoz, hogy a
leallitasra keril6 hazai er6mtvek altal megtermelt energia is poétolva  legyen.
Magyarorszag 2017-ben 45 057,4 GWh villamos energiat hasznalt fel, ami térténelmi
rekord, és ami egyébként 2,6%-0s névekedést jelent a 2016-o0s évhez képest. A 2018-as
évben tovabb folytatédott a tendencia, hiszen a haza netté villamosenergia fogyasztas
1,15%-kal haladta meg a 2017. évit.®® Az Eurdépai Unié tagorszagai korében
Magyarorszag az aramimportnak leginkabb kitett orszagok egyike. A magas importarany
azonban ellatas-biztonsagi problémakat vet fel, amit tovabb fokoz, hogy importunk
tipikusan lengyel, ukran és cseh széner6mivekbdl szarmazik, amelyek a kévetkezé 10—
15 évben le fognak allni.s!

A hazai villamosenergia termelés Osszetételét tekintve, annak mintegy negyedét
a nuklearis energia termelése teszi ki (2018-as adatok alapjan ez az dssztermelés 22,7%-
at jelent)). Megallapithaté tehat, hogy az orszag legjelentGsebb erémive a Paksi
Atomerém, amely 2012,8 MW kapacitassal rendelkezik. Ezen kiviil 22 nagyeré6md vesz
még részt a rendszerszintQ koordinacidoban (4744,1 MW), melyek kozil
16 szénhidrogénnel, 3 szénnel és lignittel, tovabbi 3 pedig elsGsorban biomassza
tizeléssel tizemel. A rendszerszintd koordinicidban részt vevd kiserémitivek kozil
pedig harom biomasszaval (114,9 MW), 11 szénhidrogénnel (564,3MW) tizemel. Ezek
mellett 6sszesen 5 naperéma (77 MW), valamint 4 széler6mt (53,2 MW) szintén részt
vesz a koordinaciéban.? Ezt hivatott bemutatni a kévetkezé 1. szamd 4dbra%3 is:

58 Aszédi 2016.

5 Eek 2018, 2.

00 MEKH & MAVIR Ztt. 2019.

o1 Eck 2018, 6.

02 MEKH & MAVIR Zst. 2019, 42.

03 Az Osszes hazai er6mil beépitett teljesit6képességének primer forrds szerinti megoszlasa
2018. december 3-an. Abra forrdsa: MEKH & MAVIR Ztt. 2019, 42.
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Biomassza+Eqyéb | BiomassiOther
4.3%

Hulladék | Wasie
0.4%

Nukledris | Nudear
22.T%

Szdn, Lignit egyitt tlizelss | Coal, Lignite fired together
13.1%

B Nukledris | Muclear B Szén, Lignit egyitt tiizelés | Coal, Lignite fired together
Szénhidrogén | Hydrocarbon Fotovoltaikus | Solar

W Szél| Wind W Viz|Hydro

B Biomassza + Egyéb | Biomass + Other W Hulladék | Wasle

1. szamu abra
5.2. Az atomenergia békés alkalmazasara vonatkozo jogforrasi rendszer

Nemzeti szabalyozasunknak tehdt természetesen elengedhetetlen részét képezik a
fentebb emlitett unids, illetve nemzetkdzi dokumentumok alapjin implementalt
rendelkezések, Ami pedig a sajat, bels6 nemzeti jogforrasainkat illeti,
az Alaptérvénynek ugyan nincsenek kozvetlenil az atomenergia alkalmazasara
vonatkozé elbirdsa, viszont ebben is talalhatunk olyan rendelkezéseket, amelyeket a
nuklearis tevékenységekkel, épitményekkel kapcsolatban alkalmazni kell, alapjogokat,
amelyek e tertileten is érvényesek (tipikusan e kérbe tartozik példaul a koézérdekd adatok
megismeréséhez,5* vagy az egészséges kornyezethez® vald jog). Azonban a vonatkozd
legfontosabb szabalyokat az atomenergia térvény tartalmazza.

04 Alaptérvény VL. cikk (3) bekezdés.
0 Uo. XXT. cikk.
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Valamint szamos miniszteti, illetve kormanyrendeletet is talalhatunk a teriileten.s¢
Ide tartozik tobbek kozott (a) a 112/2011 (VIL4.) Korm. rendelet az Orszigos
Atomenergia Hivatal®” nuklearis energiaval kapcsolatos eurdpai unids, valamint
nemzetk6zi kotelezettségével Osszefliged feladatkdrérdl, az Orszagos Atomenergia
Hivatal hatésagi eljarasaiban koézremikods szakhatdsagok kijel6lésérdl, a kiszabhato
birsag mértékérdl, valamint az Orszagos Atomenergia Hivatal munkajat segit
tudomanyos tanacstdl, (b) a 7/2007 (IIL6.) IRM rendelet a nuklearis anyagok
nyilvantartasanak és ellenérzésének szabdlyairol, (c) a 167/2010. (V.11.) Korm. rendelet
az orszagos nuklearisbaleset-elhdritisi rendszerrdl, (d) a 155/2014. (V1.30.) Korm.
rendelet a radioaktiv hulladékok atmeneti taroldsat vagy végleges elhelyezését biztositd
tarolé létesitmények biztonsagi koévetelményeirél és az ezzel Gsszefliggé hatdsagi
tevékenységrol.

Végezetil pedig fontos kiemelniink még az OAH utmutatokat is. Az OAH
ugyanis mint atomenergia-feliigyeleti szerv tObbek k6zott hataskorrel rendelkezik arra
is, hogy a nuklearis biztonsagi kovetelmények és rendelkezések teljesitése érdekében
ajanlasokat fogalmazzon meg. A hivatal ezen ajanlasai dtmutaték formajaban jelennek
meg.

5.3. Az atomenergia torvény szabalyozasanak f6bb elemei

A konkrét szabalyozas ismertetése el6tt érdemes tisztaznunk, hogy pontosan mi
is tartozik e jogszabaly hatalya ald, illetve, hogy mik azok az alapdefiniciok, melyeket a
torvény hasznal. Az Atv. hatilya az atomenergia békés célu alkalmazasira, az azzal
kapcsolatos jogosultsagokra és kotelezettségekre, valamint az embereknek, valamint az
él6 és élettelen kornyezetnek a természetes és mesterséges eredetl ionizalé sugarzas
karos hatasai elleni védelmére terjed ki.6® Lathatjuk tehat e t6rvényi megfogalmazasbol,
hogy az Atv. nem tartalmaz hadaszati céli nuklearis energia alkalmazasra vonatkozé
el6irasokat, csak és kizardlag az atomenergia békés célu alkalmazasat szabalyozza (ami
tipikusan az atomerému 4ltal t6rténd villamosenergia termelést jelenti, azonban az
energetikai alkalmazas mellett a radioaktiv izotopok és ionizald sugarzasok felhasznalasa
kiterjed még mas olyan felhasznalasi tertiletekre is, mint az egészségligyi ellatas, az ipar,
a mezGgazdasag, a tudomanyos kutatas és az oktatas).

Az egyik legfontosabb alapfogalom a térvényben az atomenergia alkalmazasa.
Ezt a definiciét az Atv. 2.§ 1. pontja r6gziti, melynek értelmében e fogalom ala tartozik
egyrészt minden olyan tevékenység, amely nuklearis, vagy mas radioaktiv anyaggal,
valamint ezek alkalmazasat szolgalé létesitményekkel, berendezésekkel figg Ossze,
masrészt pedig e korbe tartoznak az ionizalé sugarzast létrehozé 1étesitményekkel,
berendezésekkel kapcsolatos tevékenységek is. Mar ebbdl a meghatarozasbdl is latszik,
hogy a radioaktiv és a nuklearis anyag nem szinonim fogalmak:6® (a) a radioaktiv anyag a
természetben elSfordulé vagy mesterségesen eléallitott olyan ionizalé sugarzast

% A tertletre vonatkozo térvények, és rendeletek egy része a nemzetkézi szerz6dések nemzeti
jogba torténd atiltetésére szolgal.

¢7 A tovabbiakban: OAH.

8 Atv. 1. § (1) bekezdés.

® Uo. 2. § 3-4. pontok.
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kibocsaté anyag, amely egy vagy tobb olyan radionuklidot tartalmaz, amelynek aktivitasa
vagy aktivitaiskoncentricidja sugarvédelmi szempontb6él nem elhanyagolhatd;
(b) mig a nuklearis anyag nem mds, mint az a radioaktiv anyag, amely Onfenntartd
nukledris lancreakciora képes vagy képessé tehetS, kilondsen az urdn, a toérium,
a plutéonium és barmilyen anyag, amely az elébbieck kozil egyet vagy tSbbet
gazdasagosan kinyerheté koncentracidban tartalmaz, a banyaszat és az ércfeldolgozas
korébe tartozé ércek és érchulladékok kivételével. Megallapithaté tehat, hogy a nuklearis
anyag a radioaktiv anyagok kérébe tartozo, specialis jellemzkkel bird anyag tipus.

Az atomenergia alkalmazasa kapcsan fontos szerepe van az engedélyesnek,”
aki az atomenergia alkalmazéi kozll az, aki hatdsagi engedéllyel engedélykételes
tevékenységet folytat.

Mint a legtébb tzemi tevékenység esetében ez altalaban lenni szokott,
természetesen az atomenergia termelése soran is keletkezik hulladék, amelynek kezelése
raadasul az atomenergia békés alkalmazasanak egyik kardinalis kérdése. Ennek kapcsan
a kovetkezd fogalmakat érdemes tisztazni. A radioaktiv hulladék’ a tovabbi
felhasznalasra mar nem kertl6 olyan radioaktiv anyag, amely sugarvédelmi jellemz6k
alapjan nem kezelheté kozonséges hulladékként. Azonban a nuklearis energiatermelés
soran kiégett fit6elemek nem feltétleniil kertilnek egybdl hulladék-statuszba. Lehetdség
van ujrafeldolgozasra is, amely olyan folyamat vagy muvelet, amelynek célja nuklearis
vagy mas radioaktfv anyag kinyerése kiégett tizemanyagbdl tovabbi felhasznalas céljara.

Természetesen az atomenergia alkalmazisa soran is adédhatnak kisebb, vagy
nagyobb problémak, éppen ezért ezekre a helyzetekre is tartalmaz szabalyozast az Atv.
A torvény szerint a nukledris balesetek” korébe tartozik minden olyan rendkiviili
esemény, amely atomkart okoz. Az atomkar™ fogalmaba tartozik az emberélet
elvesztése, a személyek testi épsége és egészsége megsértése folytan keletkezett nem
vagyoni sérelem, minden anyagi kar, az ezekkel egyiittesen jelentkez3 kornyezeti kar
ésszerl mértékd helyreallitisanak koltsége, valamint a nem vagyoni sérelem és a kar
csokkentése vagy elharitisa érdekében ténylegesen végrehajtott, ésszerti és sziikséges
intézkedéssel kapcsolatosan felmertlt koltség, amennyiben azokat a nuklearis
lzemanyag, a nuklearis 1étesitményben 1év6 radioaktiv termék, hulladék vagy a nuklearis
létesitménybdl szarmazo, abbdl kiszallitott, vagy oda kildétt nuklearis anyag révén a
nukledris létesitményben vagy a szallitds soran bekévetkezett rendkivili esemény
okozta.

5.3.1. A nuklearis biztonsag kérdéskorének szabalyozasa az atomenergia
torvényben

Az atomenergia torvény 3. §-5/A. § szakaszaiban rogziti a nukledris energia
alkalmazasanak alapelveit, melyeknek betartasa a nukledris energia biztonsigos hazai
alkalmazasanak alapkovetelményei is egyben.

70 Uo. 2. § 22. pont
7 Uo. 2. § 15. pont
72 Uo. 2. § 43. pont.
7 Uo. 2. § 24. pont
7 Uo. 2. § 23. pont
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Ezek a principiumok a Nemzeti Atomenergia Ugynékség altal megfogalmazott
alapelvekkel 9sszhangban lettek kidolgozva.

A NAU meghatarozasa szerint’> tehat ezek az alapelvek harom nagy csoportba
sorolhatéak: (a) az elényds, vagy hasznos felhasznalas elvei, (b) a felel6s felhasznalas
elvei, (c) valamint a fenntarthat6 felhasznalas elvei. Az elsé csoportba az elényGsség az
atlathatosag alapelvel tartoznak. Elony6sség alatt azt értjik, hogy az atomenergia
alkalmazdsa soran a kockazatok és raforditasok aranyanak nyereségesnek kell lennie.
Lényegében ezt tukrozi az Atv. 4. § (1) bekezdésében foglalt rendelkezés is, amikor
kimondja, hogy ,,atomenergiat csak oly médon szabad alkalmazni, hogy az ne karositsa
a tarsadalmilag elfogadhaté — mds gazdasagi tevékenységek soran is szitkségszerden
vallalt — kockazati szinten felill az emberi életet, a jelenlegi és a jOv6 nemzedékek
egészségét, éEletfeltételeit, a kérnyezetet és az anyagi javakat.”” Az atlathatésag alapelve
pedig arra hivja fel a figyelmet, hogy atlathatésagnak kell kisérnie minden fazisiban az
elény6s felhasznalast. Az Atv. ezen alapelv atiiltetésére torekszik, amikor rogziti az
engedélyesek tdjékoztatasi kotelezettségét, illetve az allampolgarok tajékozédashoz vald
jogat.76 A felelGs felhaszndlds korébe az alabbi alapelvek tartoznak: (b/1) az emberek és
a kornyezet védelme, (b/2) biztonsag, (b/3) non-polifericié, (b/4) hosszu tiva
elkotelezettség. Ezek kozil az elsé elv arra utal, hogy az atomenergia alkalmazisa
kozben tekintettel kell lenni az emberiség és a kornyezet védelmére egyarant —
mindekézben megfelelve a NAU biztonsigi szabélyzatanak, illetve minden egyéb
nemzetkozileg elismert el6irasnak. A biztonsag elve azt irja el8, hogy a nuklearis energia
alkalmazdsa soran szamolni kell a nuklearis, illetve egyéb radioaktiv anyagok csalard,
rosszindulatd felhasznalasinak kockazataval is. (Ez az elv tehit a fentebb emlitett
veszélyre igyekszik felhivni a figyelmet, nevezetesen arra, hogy az atomenergia nem
megfelel§ alkalmazasa sulyos kévetkezményekkel jarhat, ezért torekedni kell ennek
megakadalyozasara.) A non-poliferacié elve a nuklearis fegyverek elterjedése elleni
kiizdelemre valé kotelezettséget tégziti, és arra hivija fel a figyelmet, hogy a nuklearis
energia alkalmazasanak elterjedése magaban rejtheti a nuklearis fegyverek elterjedésének
kockazatat is, éppen ezért Ugyelni kell ennek megelézésére is. A hossza tava
elkotelezettség elvének’ betartiasa az orszagok részérdl rendkivil fontos, ugyanis az
atomenergia alkalmazasanak jellegébdl adédik, hogy ez egy rendkiviil komplex folyamat,
ami hossza tavy, alapos tervezettséget igényel, egyrészt abbdl a célbol, hogy az altala
elérhetd elényok minél tokéletesen ki legyenek aknazva, masrészt annak érdekében,
hogy a vonatkozé nemzeti, és nemzetkézi szabalyok betartdsa egyarant garantalhaté
legyen. Ezekkel parhuzamban az Atv. a felel6s felhasznalas elvének érvényestlését
elGsegitendé alapvetd biztonsagi célkitlzésként rogzit az ember és a kornyezet
védelmét’ az ionizalé sugarzas karos hatasaival szemben, illetve kimondja, hogy az
atomenergia alkalmazisa sorin a biztonsignak minden mas szemponttal szemben
elsGbbsége™ van (illetve hosszasan részletezi®® a biztonsagos alkalmazas tovabbi elveit

75 TAEA, 2008, 1-2.

76 Atv. 4. § (4) és (11) bekezdés.
7 TAEA 2008, 5.

7 Atv. 4/A §.

7 Uo. 4. § (2) bekezdés.

80 Uo. 4. § (3)~(5) bekezdés.

248



Kocsis Bianka Enikd Agrar- és Kornyezetjog
Az atomenergia alkalmazasara vonatkozé legfébb 2020. 28. szam

rrr

nemzetkézi, eurdpai uniés és hazai jogi elGirasok

is), valamint régziti a kiégett Gizemenyag és radioaktiv hulladék kezelésére vonatkozo
elveket®! is (melyért a végsé felelGsséget az allam viseli). A fenntarthat6 felhasznalas két
alapelvet rejt magaban: (c/1) a forrasfelhasznilds hatékonysaganak elvét, és a (c/2) és a
folyamatos fejlesztés elvét. A forrasfelhasznalas hatékonysaganak elves? arra utal, hogy
mivel a nuklearis létesitmények épitése, mikodése, felszamolasa természeti erGforrasok
felhasznalasaval jar, ezért torekedni kell egyfelSl arra, hogy minél kevesebb nem-
megujulé anyagot alkalmazzanak ezek soran, masfel6l pedig atra, hogy a keletkez6
hulladék mennyiségét minimalizaljak. A folyamatos fejlesztés elvének pedig technologiai
és miszaki dimenzidéban egyarant teljestilnie kell, értve ezalatt olyan kiemelt tertileteket,
mint a kils6 és bels6 biztonsdg, gazdasagossag, non-poliferacié, valamint a
kornyezetvédelem. A fenntarthaté felhasznalas elvének jegyében az Atv. maga is
hangstlyozza egyrészt az atomenergia biztonsagos alkalmazasanak tertletét érintd
kutatasok, fejlesztések, szakemberképzés fontossagat,$? illetve a nuklearis biztonsagi
kovetelmények  rendszeres  fellilvizsgalatinak,  folyamatos  korszerGsitésének
kovetelményeit* is.

Az atomenergia biztonsigos alkalmazasaért, a biztonsagi kévetelmények
betartasaért az atomenergia alkalmazdja felel6s85. Ebbdl kifolydlag az engedélyes
— figyelembe véve Uzemeltetési tapasztalatait és a biztonsaggal kapcsolatos Uj
ismereteket — koteles folyamatos tevékenységet végezni a biztonsig ndvelésére.
Tovabba ennek korében az engedélyesnek folyamatos tdjékoztatasi kotelezettséges® van
a lakossag iranyaba.

Az atomenergia biztonsagos alkalmazasanak iranyitisa és felugyelete egyébirant
a Kormany feladata, az ehhez kapcsol6do feladatait a Kormany minisztereken, illetve
az OAH-on keresztil hajtja végre.s” Eppen ezért érdemes az OAH tevékenységét,
szervezetét kicsit részletesebben is megvizsgalni, azonban a téma b&sége miatt erre egy
kilon fejezetbenss kertl majd sor. Egyebekben viszont kiemelendd, hogy az Atv.
a Hivatalra vonatkozo6 rendelkezések mellett rOgziti a f6bb miniszteri feladatokat®? is,
amelyek a kovetkezSk: a hataskorrel rendelkezé miniszter (a) rendelkezik a Kézponti
Nuklearis Pénzligyi Alappal, (b) tajékoztatja az OAH-t a tevékenységét érintd
kormanydontésekrdl, (c) rendeletben allapitja meg az OAH részére fizetendd igazgatasi-
szolgaltatasi dfjak mértékét.

81 Uo. 5/A§.

82 JAEA 2008, 5-6.

83 Atv. 4. § (8) bekezdés.

84 Uo. 5. § (1) bekezdés.

85 Az atomenergia alkalmazasa hazankban stratégiai jelentGséggel bir az orszag villamos energia
ellatasa szempontjabdl. Ennek kapcsan lasd bévebben: Olajos & Gonda 2013.

86 A Paksi Atomerému Zrt. példaul e tdjékoztatasi kotelezettségének teljesitése érdekében t6bb
honlapot is mikédtet: (a) www.atomeromu.hu (b) www.mvmpaks2.hu. Tovabba havonta
megjelenteti Atomeréma cimi lapjat, amely online is elérhetd, illetve a varos, valamint a paksi
jaras lakoi ingyenesen, nyomtatott formaban is hozzajuthatnak.

87 Atv. 6. § (1)—(2) bekezdés.

88 Lasd a 0. fejezetet az atomenergia békés alkalmazasa teriiletén tevékenykedd szervezetekrol.

8 Atv. 8. § (5) bekezdés.
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Az atomenergia biztonsagos alkalmazasanak egyik zaloga a radioaktiv, illetve
nukledris anyagokrol vezetett nyilvantartisok. Az OAH harom ilyen nyilvantartast
vezet: (a) koézponti nyilvantartas, (b) Orszagos Személyi Dozimetriai Nyilvantartas,
(c) sugarvédelmi képzettség nyilvantartasa. A kdzponti nyilvantartas®® nem mas, mint a
helyi nyilvantartdsok rendszerbe foglaldsa — ugyanis ez a rendszer nyilvantartasba veszi a
helyi nyilvantartasokat, tovabba ellenérzi a kozponti és helyi nyilvantartdsok
adattartalmanak egyezését, valamint a helyi nyilvantartasban nyilvantartott radioaktiv
anyagokat és a tényleges allomanyt. Ez a nyilvantartds a név és az elérhetSségi adatok
kivételével kozhiteles hatdsagi nyilvantartisnak mindstl. Az itt szereplé adatok
nemzetbiztonsagi érdekbdl nem nyilvanosak. Eppen ezért e nyilvantartasbél adatot csak
az Atv.-ben meghatarozott személyi koérdk, és csak az ugyanitt meghatarozott célbol
igényelhetnek. Ezek a személyi korok, és célok a kovetkezSk: (a/1) sajit magira
vonatkozéan — valamennyi, radioaktiv és nuklearis anyageal rendelkezs és
adatszolgaltatasra  kotelezett  személy  vagy  szervezet igényelhet  adatot.
(a/2) BuntetSeljaras lefolytatisa, buntetés és intézkedés végrehajtisa, tovabba polgari
perben a tényallas megallapitisa céljabol — az eljard birdsag jogosult adatigénylésre.
(a/3) Végil feladatainak ellitasa céljabdl — a rendSrség, a nemzetbiztonsagi szolgalatok,
valamint az egészségligyi allamigazgatasi szerv is jogosult adatot igényelni a kdzponti
nyilvantartasbol. Az Orszagos Személyi Dozimetriai Nyilvantartast?? mar egy
kifejezetten specialis teriileten vezeti az OAH. Ebben ugyanis a sugarterhelésnek kitett
munkavallalok személyi dozisait tartja nyilvan. Azonban a Hivatal az itt szerepl$
személyes adatokat csak meghatarozott célbdl, a foglalkozasi sugarterhelésre vonatkozo
déziskorlatok betartasanak ellenérzése céljabol hasznalhatja fel. Az OAH az itt szerepld
adatokat addig jogosult kezelni, amig az adott munkavallalé be nem t6lti vagy be nem
toltétte volna a 75. életévét, de a sugarterheléssel jaré foglalkoztatdis megszinésétdl
szamitva legalabb 30 évig. Végil az OAH altal vezetett harmadik nyilvantartds pedig
tehat a sugarvédelmi képzettség nyilvantartasa®2. Az Atv. rendelkezései szerint ugyanis
az atomenergia alkalmazasi kérébe tartozo tevékenységet csak az ionizald sugarzas elleni
védelemrdl és a kapcsolédd engedélyezési, jelentési és ellenbrzési rendszerrdl szolo
kormanyrendeletben meghatarozott sugarvédelmi képzettséggel rendelkezs személy
végezhet. E képzés, illetve tovabbképzés teljesitésérdl, a vizsgaztatasrol jegyzGkonyvet
kell felvenni. A vizsga sikeres teljesitését a képzés, tovabbképzés szervezGje altal
kiallitott bizonyitvany igazolja. Az emlitett nyilvantartis e jegyz6konyvet, valamint a
kiallitott bizonyitvanyok meghatarozott adatait hivatott rendszerezni, rogziteni.
Az adatigénylésre jogosultak kore az utdébbi két nyilvantartds vonatkozasiban
megegyezik a kézponti nyilvantartasnal ismertetett személyi korrel (illetve az igénylés
célzata is azonos). Mindharom nyilvantartds adatai felhasznalhatok statisztikai célokra.
Az OAH mellett azonban az atomenergia alkalmazoknak is van nyilvantartis-vezetési
kotelezettsége. Az ilyen személy ugyanis a birtokaban 1évS radioaktiv anyagok helyérél,
fizikai, kémiai tulajdonsagairdl és a velik kapcsolatos tevékenységekrdl koteles helyi
nyilvantartast®® vezetni. (Ahogyan arra mar utaltam, e nyilvantartaisok képezik a

% Uo. 16. §.

91 Uo. 16/A§.

92 Uo. 16/C §.

% Uo. 16. § (2) bekezdés.
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kézponti nyilvantartds alapjat) E nyilvantartast az atomenergia alkalmazodja az
adatszolgaltatasi kotelezettségének megsziinését kévets 6t évig koteles megdrizni.

Szintén a nuklearis energia biztonsagos alkalmazasat hivatott garantalni
a biztonsagi 6vezet intézménye. Az Atv. szerint ennek megfelelSen a nuklearis
létesitménynek és a radioaktivhulladék-tarolonak a kornyezete — ideértve annak felszin
alatti részét is — biztonsagi Ovezetté jelolhetS ki a létesitmény, illetve annak kdrnyezete
és az ott él6 lakossag védelme érdekében. Az ilyen terilleteken az Atv. rendelkezései
nyoman meghatarozott kotlatozasok, és tilalmak rendelhet6ek el, amiket az ingatlan-
nyilvantartasba is fel kell jegyezni. Ezek a tilalmak, kotlatozasok a kovetkezbek
lehetnek: (a) telekalakitasi tilalom, (b) épitési tilalom, (c) banyaszati jog korlatozasa,
(d) foldhasznalati jog kotlatozasa, (e) vizhasznalati jog korlatozasa, (f) egyéb hasznalati
korlatozas. Bizonyos esetekben lehetGség van a biztonsagi Ovezet altal érintett tertilet
kisajatitasara is — nevezetesen akkor van erre méd: (a) ha az elrendelt tilalom vagy
korlatozas az ingatlan rendeltetésszerdi hasznalatat megsziinteti, vagy jelentGs mértékben
akadalyozza, illetve (b) ha az atomenergia alkalmazasat szolgald, a biztonsagi Gvezetben
telepitendé létesitmény biztonsagos hasznalata ezt szitkségessé teszi. Tovabbi biztonsagi
rendelkezés, hogy az atomerémd, a kutatéreaktor és a kiégett lizemanyag atmeneti
taroléja felett repiilési tilalmat kell elrendelni. Fs végezetiil fontos kiemelni, hogy
a biztonsagi 6vezetben elrendelt tilalmak és korlatozasok fenntartasa, valamint nuklearis
létesitmény, illetve a radioaktivhulladék-tarold 1étesitése, tovabba a biztonsagi 6vezetben
ezen létesitményekkel Gsszefliggésben végzett munkalatok folytan keletkezett kart meg
kell tériteni.o*

5.3.2. Kiégett fiitGelemek és radioaktiv hulladékok kezelése

Az elvigyazatossig, a megelzés, illetve a fenntarthaté  fejlédés
a kornyezetvédelemben is rendkivil fontos alapelvek. Egyrészt mar ezek jegyében is
nagyon fontos, hogy tigyeljiink a nuklearis energia termelése soran keletkezé hulladékra,
annak kezelésére. Valamint ahogyan azt lathattuk, az atomenergia felel6s
felhasznalasnak elve szintén megkéveteli az efféle anyagok biztonsagos, kell6
gondossiggal t6rténd kezelését, és az elSrelatast ezen a teriileten. Eppen ezért az Atv.
szigoru rendelkezéseket tartalmaz a radioaktiv hulladékok, illetve a kiégett tizemanyagok
tarolasa és elhelyezése vonatkozasaban.

Ebbdl kifolydlag a torvény rogziti tobbek kozott, hogy az atomenergia
alkalmazasara engedély csak akkor adhato, ha biztositott a keletkez6 radioaktiv hulladék
és a kiégett lzemanyag biztonsagos elhelyezése (6sszhangban a tudomany legijabb
igazolt eredményeivel, a nemzetkdzi elvarasokkal, valamint tapasztalatokkal).95 Tehat az
engedélyesnek mar joval a nuklearis tevékenység megkezdése el6tt, az engedélyezés
szakaszaban gondoskodnia kell a majdan keletkezé kiégett fltSelemek, radioaktiv
hulladékok elhelyezésérdl, biztonsagos kezelésérSl. A jogszabalyi elSirasok szerint az
elhelyezés csakis akkor tekinthetd biztonsagosnak, ha (a) biztositott az emberi egészség
és a koérnyezet védelme e tevékenységek teljes idGtartamara, és (b) az emberi egészségre

9 Uo. 34-37. §.
9 Uo. 38. § (1) bekezdés.
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és a kornyezetre gyakorolt hatds az orszaghatarokon tdl sem nagyobb a belféldén
elfogadottnal %6

A kiégett Uzemanyag és a radioaktiv anyagok kezelése tirgyaban egyébként az
Orszaggytlés a Kormany elSterjesztése alapjan (az Atv-ben meghatarozott elvek
mentén, Osszhangban a nemzetkézi kovetelményekkel) koteles nemzeti politikat??
késziteni, amelynek tekintetében 5 évente feliilvizsgalatot is le kell folytatnia. Az ebben
régzitett politikai célok végrehajtasardl a nemzeti programban? kell rendelkezni, amit a
Kormany fogad el (szintén az Atv-ben meghatarozott tartalommal), és felilvizsgal
5 évente. A nemzeti programot a kiégett lzemanyag és a radioaktiv hulladék
kezelésének a keletkezéstSl a végleges elhelyezésig tartd valamennyi szakaszara és a
nuklearis 1étesitmény leszerelésére kiterjed6en kell elkésziteni.

E téma kapcsan fontos lehet tovabba a Kézponti Nuklearis Pénztgyi Alap
megemlitése, hiszen ennek célja részben Gsszefugg kiégett fitSelemek és a radioaktiv
hulladékok kezelésével is. Ugyanis ez egy, a radioaktiv hulladék végleges elhelyezésének,
a kiégett lizemanyag atmeneti tarolasanak és a nuklearisizemanyag-ciklus lezarasanak,
tovabba a nuklearis létesitmény leszerelésével Osszeflige$ feladatok finanszirozasat
biztosité elkilonitett allami pénzalap.” Az atomer6mi minden hénapban
meghatarozott 6sszeget koteles ebbe az alapba befizetni. Ezzel azt a célt szolgalja, hogy
bizonyos jovébeni események kapcsan a felmerild koltségek megtéritését biztositsa.
Ilyen jovobeli események lehetnek: (a) a radioaktiv hulladék végleges elhelyezése,
(b) a kiégett Uzemanyag atmeneti tarolasa (beleértve a tarolé leszerelését is),
(c) nukledrisizemanyag-ciklus lezarasa, (d) az atomerémi leszerelése, valamint
(e) az ellendrzési és informacids céld O6nkormanyzati  tarsulasoknak nydjtott
tamogatas.!% Mellékesen megjegyzendd, hogy e pénziigyi alap jelentSségét tamasztja ala
tobbek kozétt az is, hogy az atomerémivek leszerelése sokszor el6re lathatatlan mérva
koltségeket jelenthet. Erdekes példalot erre az USA-ban a Fort St. Vrain nevi, coloraddi
er6md, amelynek felépitése a *70-es években 224 millié dollarba keriilt, leszerelése pedig
1993-ban kezd4dott, és ennek koltsége 333 millié dollarra tehetd.

5.3.3. KarfelelGsség az Atv. rendelkezései tiitkrében

Az atomenergia jogi szabalyozasanak ismertetése!9? kapcsan mindenképpen
szitkséges kitérni a karfelel6sségi szabdlyokra is, hiszen ahogyan azt a nemzetkézi jogi
fejezetben mar lathattuk, ez egy meglehetGsen specidlis kérdéskor, amelyre egyedi
el6irasokat tartalmazé nemzetkdzi egyezmények vonatkoznak, mely egyezményeknek
hazank is részese.

% Uo. 38. § (3) bekezdés.

97 Uo. 5/B.§.

% Uo. 5/C. §.

% Uo. 62. § (1) bekezdés.

100 Uo. 63. § (1) bekezdés.

101 Szilagyi 2010, 182-183.

102 Az atomenergia jogi szabalyozasaval kapcsolatban lasd tovabba: Szilagyi 2010.
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A nuklearis karok megtéritésére fészabaly szerint a nukledris létesitmény
engedélyese koteles.!0? E kotelezettsége aldl kizardlag az Atv-ben meghatarozott
esetk6rokben!®* mentesiilhet: (a) ha az atomkar a nukledris létesitmény tevékenységi
korén kivil es6, elharithatatlan kiilsé ok (fegyveres Osszelitk6zés, haborut, polgarhaboru,
fegyveres felkelés, rendkiviili méretdi természeti katasztréfa) altal koézvetlentll kivaltott
nukledris baleset kovetkezménye. (b) Ha bizonyitja, hogy az atomkar megtéritését
kovetel6 személyt ért atomkar részben vagy egészben az atomkar megtéritését kévetel§
személy sulyosan gondatlan, vagy kifejezetten az atomkar elSidézésére iranyulo,
szandékos ¢és elharithatatlan cselekvésének vagy mulasztasinak a koévetkezménye.
A térvényben meghatirozott e kivételektdl eltekintve az atomkarokért vald felelGsség
korlatozasa vagy kizarasa semmis. Az atomkar megtéritésének mértékére, modjara,
esedékességére a Polgari Torvénykonyvrsl szold 2013. évi V. t6rvényl® szabalyai
iranyadéak. Igy tehat az emberélet elvesztése, tovabbi a személyek testi épsége és
egészsége megsértése folytin keletkezett nem vagyoni sérelem esetén a sérelemdijra
vonatkoz6 szabalyokat kell alkalmazni. Minden egyéb esetben pedig a Ptk. szerz6désen
kivil okozott karok megtéritésére vonatkozo elbirasait rendeli alkalmazni az Atv.106
Megallapithaté tehat, hogy az atomkarokért vald felelésség alapvetSen egy abszolut
felelGsségi alakzat.!''7 Azonban az engedélyes kartéritési kotelezettségének Osszege
limitalt.!8 A korlatozas mértéke!® a nukledris létesitmény tipusatol fige:!10
(a) atomerémd, atomfitémd és nuklearis tizemanyagot elallitd, illetve feldolgozd
létesitmény esetében az engedélyes felelGssége nuklearis balesetenként nem haladhatja
meg a 100 milli6 SDR-t. (b) Egyéb nuklearis létesitményben, tovabba a nuklearis
lzemanyag szallitasa, illetve tarolasa soran keletkez$ atomkarok esetén az engedélyes
felel6ssége nem haladhatja meg nukledris balesetenként az 5 millié6 SDR-t. Az ezen
sszegeket meghaladé atomkér megtéritésére a Magyar Allam kételes, azonban szintén
csak egy meghatarozott Osszegig, konkrétan 300 milli6 SDR-ig. Csak Csilla szerint a
nemzetk6zi nuklearis balesetek ravilagitottak arra az anomaliara, hogy az ily médon
felallitott limitalt karfelel6sségi rendszer okan a karosultak teljes kar megtéritésére vald
lehetésége megkérddjelezhetd.!!! Ami a karosultak megtéritési igényét illeti, az Atv.
megallapit egy szubjektiv és egy objektiv eléviilési id6t!12 is.

103 Atv. 48. § (1) bekezdés.

104 Uo. 49. §.

105 A tovabbiakban: Ptk.

106 Atv. 48/A. § (2) bekezdés.

107 Hz azt jelenti tehat, hogy kimentést nem tir6, feltétlen felel6sségi formardl van szo6, aminek
fontossagat Csak Csilla és Hornyak Zsoéfia is kiemelték kozos el6adasukban: Csak & Hornyak
2016.

108 Atv. 52. §.

109 Ez a mérték specialis elszamolasi egységben lett meghatirozva, ami az SDR. Ennek fogalmat
az Atv. 2. § 25. pontja régziti: Special Drawing Rights (kiilénleges lehivasi jog) — a Nemzetk6zi
Valuta Alap altal meghatarozott nemzetkézi elszamolasi egység.

110 E szabalyozas hatterében egy nemzetkézi szerzédés 4ll, nevezetesen a mar korabban is
emlitett 1963-as atomkarokért valé polgari jogi felel6sségrdl szolo bécsi egyezmény. Ennek
kapcsan lasd bévebben: Kecskés 2013.; valamint Lamm 2013a.

11 Csak 2012.

12 Atv. 57.§.
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A szubjektiv eléviilési id6 ezesetben 3 év, amely idGtartam szamitisa attdl a
naptol kezdddik, amelyen az atomkar megtéritésére jogosult tudomast szerzett, vagy
tudomast szerezhetett volna az atomkar bekévetkeztérdl és az ezért felel8s engedélyes
személyérél. Az objektiv eléviilési id6t pedig 10 évben hatirozza meg a térvény, amit a
nuklearis baleset bekdvetkeztének id6pontjatdl rendel szamitani.

Ezenfelll az Atv. r6gzit még egy eléviilési szabalyt, ami arra vonatkozik, hogy
lopott, elveszett, kidobott vagy elhagyott nuklearis anyag esetén az objektiv eléviilési id6
ugyan alapvetéen szintén 10 év (amit tehat a nuklearis baleset bekdvetkeztének
idépontjatodl kell szamitani), viszont kitolhaté maximum 20 évre (amelynek szamitasa a
felsorolt események bekévetkeztének idSpontjatol kezdédik). Nem jogosult!!3 viszont
az atomkar megtéritésére az, akinek ugyanazért az atomkarért barmilyen mas jogcimen
teljes karat, illetve sérelemdj iranti igényét megtéritették.

6. Az atomenergia békés alkalmazasa teriiletén tevékenykedd szervezetek

Mintahogy a legtobb specialis szabalyozast igényl$ tertleten, a nuklearis energia
alkalmazdsa kapcsan is taldlkozhatunk olyan szervezetekkel, amelyek nemzeti, vagy akar
tagabb szintéren Gsszehangoljak a tertileten zajlé munkat, illetve szabalyozast.

Ahogyan arra mar korabban is utaltam, Magyarorszagon a legfontosabb munkat
az Orszagos Atomenergia Hivatal végzi a nukledris energia alkalmazasinak feliigyelete,
iranyitasa kapcsan.

Specialis  feladatkorikbél adéddéan mar az OAH szervezeti keretei kozott
foglalkoztatott munkavallalokra is egyedi szabalyanyag vonatkozik, ugyanis az itt
dolgoz6é  kormanytisztvisel6kre és  kormanyzati tgykezel6kre a  kozszolgalati
tisztviselOkrdl sz6lé 2011, évi CXCIX. torvény rendelkezéseit az Atv-ben foglalt
eltérésekkel kell alkalmazni.l'* Az OAH kormanyhivatalnak minéstl, ezért feligyeletét a
miniszter latja el, dontéseit azonban feliigyeleti jogkérben megvaltoztatni vagy
megsemmisiteni nem lehet.!1

A Hivatal éves jelentéstételi kotelezettséggel tartozik a Kormany, valamint az
Orszaggytlés felé az alabbi targykorokben: (a) az atomenergia hazai alkalmazdsanak
biztonsaga, (b) 4j nuklearis 1étesitmény és radioaktivhulladék-tarold létesitését, valamint
meglévé  atomerémid tovabbi atomreaktort tartalmazé egységgel valé bévitését
elGkészits tevékenység.!16

Tevékenységét tekintve, ahogyan arra mar korabban is utaltam, az OAH
legfontosabb feladata tehat a hatdsagi feliigyelet ellitasa az atomenergia alkalmazas
terilletén. E feladatkdrének ellatdsahoz alapvetSen négy f6bb eszkozt vehet igénybe:
(a) engedélyezés, (b) ellendrzés, (c) értékelés, és (d) érvényesités. Az engedélyezés!!’
eszkoézével a Hivatal értelemszerten az adott nuklearis tevékenységet megeléz6en élhet,
hiszen a szerv ilyenkor a tevékenység végrehajtiasa elStt birdlja el a tevékenység
végrehajthatdsagat és hatirozza meg a végrehajtas feltételeit, a kapcsolodo feladatokat.

113 Uo. 59. §.

114 Uo. 6. § (3) bekezdés.
115 Uo. 8. § (1) bekezdés.
116 Uo. 8. § (3) bekezdés.
17 OAH 2016c.
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Az engedély kiaddsat minden esetben biztonsagi elemzésre kell alapozni, melyben
igazolni kell, hogy az engedélyezett tevékenység soran és eredményeképpen garantalt a
nukledris biztonsag, érvényesilnek a vonatkozd jogszabalyi el6irasok és specialis
kovetelmények. Az OAH évente tébb mint 150 engedélyt bocsat ki, eljarasaiba
idénként killénboz6 szakhatdsagokat is bevon. A hatdsagi engedélyezési eljarason tul
néhany létesitmény esetében az Atv. magasabb szinti hozzajarulast is el6ir. Igy tobbek
kozott (a/1) meglévd nukledris létesitmény tulajdonjoginak megszerzéséhez és a
hasznalat barmilyen jogcimen valé atengedéséhez a Kormany elbzetes, elvi
hozzajarulasa  szikséges. (a/2) Uj nuklearis létesitmény létesitését el6készitS
tevékenység megkezdéséhez, illetéleg meglévs atomerémi tovabbi reaktorblokkal valo
bévitéséhez  az  Orszageytlés  el6zetes, elvi  hozzajarulasa  sziikséges.
(a/3) Egy atomerémd létesitése, jogszert mikodése pedig még a Magyar Energetikai és
KoézmG-szabdlyozasi Hivatal tovabbi engedélyeit is feltételezik. Az ellenGrzés!!s
eszkozét viszont a Hivatal mar a nukledris tevékenység végrehajtasanak id6tartama alatt
alkalmazhatja. Ennek soran az OAH célja a vonatkozé jogszabalyoknak, hatdsagi
hatarozatokban elSirtaknak, hatésagi utmutatokban rogzitetteknek, szabvanyoknak val6
megfelelés vizsgalata. Az ellenbrzésnek alapvetSen harom altipusat kilénboztethetjik
meg: (b/1) az atfogo ellendrzés soran a nukledris 1étesitmény mikodése, az iranyitasi
rendszer vizsgilata zajlik. (b/2) Feltiro ellendrzés soran (ahogyan azt mér az elnevezés
maga is sugallja) a biztonsagos mikédéssel kapesolatos problémak feltardsara keril sor.
(b/3) Eset ellenérzés sorin a nukledris létesitmény adott életciklusihoz tartozo
folyamatok vizsgalata torténik. E vizsgalattal az OAH célja kettés lehet — egyrészt
szaréprobaszerl ellenérzést folytathat, annak érdekében, hogy megvizsgilja, hogy az
adott tevékenységre vonatkozd jogszabalyi és egyéb elbirasok megfelel6en betartatnak,
masrészt a vizsgalat arra is iranyulhat, hogy a Hivatal olyan informacidkat gydjtson be,
amelyeket egy kés6bbi hatdsagi eljaras soran fel tud majd hasznilni. Az értékelés!!d
eszkézét az OAH a feligyelete ald tartozé tevékenység, folyamat lezardsa utin
alkalmazhatja. A Hivatal e jogositvanya korében minden évben értékeli a feliigyelete ala
tartoz6 nuklearis létesitmények biztonsagi teljesitményét. Magyarorszagon jelenleg négy
nukledris létesitmény mikodik, amelyek tehat az OAH felugyelete ald tartoznak: (c/1) a
Paksi Atomerémd, (c/2) a Kiégett Kazettdk Atmeneti Téroléja, (c/3) a Budapesti
Miszaki ¢és Gazdasagtudomanyi Egyetem Nukledris Technoldgiai Intézetének
Oktatéreaktora, és (c/4) a Budapesti Kutatoreaktor. Végul pedig ami az érvényesités!20
eszkozét illeti, e jogositvanya keretében szamos beavatkozasi lehetGsége van az OAH-
nak a jogszabalyi rendelkezések betartatdisa érdekében. Ezek kozil az egyik
legmarkansabb a birsag, amelynek kapcsan mindenképpen kiemelendd, hogy ez egy
végs6 eszkoz.

Az atomenergia alkalmazas hatésagi feligyelete mellett az OAH szamos mas
feladatot!?! is ellat a nuklearis energia teriiletén, igy tObbek k6zott: (a) az atomenergia

118 OAH 2016a.
119 OAH 2016b.
120 OAH 2016c.
121 Ezek csak a Hivatal f6bb feladatkorei. A feladatk6rok részletes felsorolasat az Atv. 8. §
(4) bekezdése, valamint az Orszagos Atomenergia Hivatal nuklearis energiaval kapcsolatos
eurdpai unids, valamint nemzetkozi kotelezettségekkel Gsszefiiged feladatkorérdl, az Orszagos

255



Kocsis Bianka Enikd Agrar- és Kornyezetjog
Az atomenergia alkalmazasara vonatkozé legfébb 2020. 28. szam

rrr

nemzetkézi, eurdpai uniés és hazai jogi elGirasok

alkalmazdsaval kapcsolatosan bizonyos jogszabalyok elkészitésére javaslatot tehet,
(b) tajékoztatja a koézvéleményt a sajat hataskérében meghozott dontéseirdl, egyéb
kapcsolodo fontosabb informaciékrdl, (c) a nemzetkdzi, illetve unids szervezetekkel
val6 kapcsolattartas, egylttmikodés felelGse, (d) feligyeli tovabba a nemzetkézi, illetve
uniés dokumentumokban vallalt kételezettségek teljesitését, (¢) nuklearisbaleset-
elharftasi feladatokat lat el, valamint (f) altalinos épitésigyi, illetve épitésfeliigyeleti
hatésagi feladatokat is teljesit. A nemzetkdzi és unids szintd egylittmikodés, valamint
az e keretek kéz6tt megk6tott dokumentumokbdl eredd kételezettségek felelGseként az
OAH szamos nuklearis hatosaggal tartja a kapcsolatot mindkét szintéren.

A nemzetkozi szervezetek kozott kiemelkedik a Nemzetkozi Atomenergia
Ugynokség és az OECD Nuklearis Energia Ugynokségévell?2 kézosen folytatott
munka. A NAU az ENSZ iltal létrehozott kormanykozi szerv, melynek székhelye Bécs.
Feladata kett6s, ami egyfel6l az atomenergia békés és biztonsiagos alkalmazasanak
elGsegitése, masfeldl pedig a nuklearis fegyverek elterjedésének meg-akadalyozasardl
52016 szerz6dés végrehajtasanak ellenbrzése. Az OECD NEA szintén egy kormanykézi
szervezet, de tevékenységi kére némileg eltérd, célja ugyanis a tagorszagok kozotti
egyutt-mikodés, tudomanyos és miszaki informacidesere elésegitése, a jogi szabalyozas
Osszehangolasa a nuklearis biztonsag, a sugarvédelem, a radioaktivhulladék-kezelés és a
nukledris karfelel6sség terén. Az ilyen nagyobb szervezetekkel vald egylttmikodés
mellett az OAH nemzetk6zi tevékenységéhez az is hozzatartozik tovabba, hogy
nukledris kérdésekben létrejott, egyéb olyan szakmai foérumjellegli szervezetek
munkdjaba is bekapcsolodik, mint példaul a Nyugat-eurépai Nuklearis Hatésagok
Szervezete (WENRA), az BEurdpai Biztositéki Kutatasi és Fejlesztési Szovetség
(ESARDA), az FBurépai Nuklearis Védettség Teriiletén Kompetens Hatésagok
Szovetsége (ENSRA), az Burdpai Sugarvédelmi Hatésagok VezetSinek Talalkozéja
(HERCA) és a VVER Hatésagi Férum. Tovabba fontos kiemelni, hogy az OAH széles
kord egylttmikodést folytat a szomszédos orszagok nuklearis biztonsagért felelGs
hatésagaival, atomerémiveivel illetve kutatéintézeteivel, valamint szoros szakmai
kapcsolatot apol a VVER-tipusu reaktorokat Gzemelteté orszagok!? tarshatosagaival
ig.124

Magyarorszagon az Euratom Szerz&dés végrehajtasaért, a szakmai és koordinald
feladatok ellatasaért szintén az OAH felel6s. Eppen ezért a Hivatal becsatlakozik
tobbek ko6zott az Eurdpai Unié nuklearis tertileten mikodsé munkacsoportjainak
tevékenységébe, igy a WPAQ (a Tanacs Nukledris Kérdések Munkacsoportja)
munkdjaba is, mely a legfontosabb dontésel6készit szerevezet. Tovabba az OAH tagja
az eurdpai nuklearis biztonsagi hatésagok csoportjanak (ENSREG) is, amelynek
jelentGsége, hogy tanacsot ad az Eurdpai Bizottsagnak, illetve segit abban, hogy a
nukledris létesitmények biztonsiga, valamint a kiégett fltGelemek és a radioaktiv

Atomenergia Hivatal hat6sagi eljarasaiban  koézremikéds —szakhatésagok  kijel6lésérdl, a
kiszabhaté birsig mértékérdl, valamint az Orszagos Atomenergia Hivatal munkajat segité
tudomanyos tanicstol szo016 112/2011. (VIL4.) Korm. rendelet 1. §—1/B. § rogzitik.

122 A tovabbiakban: OECD NEA.

123 Ezek ko6z¢é tartozik példaul Csehorszag, Finnorszag, Szlovakia és Oroszorszag.

124 Kérmendi 2017, 18.
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hulladékok biztonsagos kezelése terén k6zos allaspont alakuljon ki, illetve elGsegiti a
nemzeti nukledrishatésagok kézotti egyeztetést, koordinacioét és egylittmiikédést. 125

7. Osszefoglalas

Mindezek alapjan tehat megallapithatjuk, hogy a tanulmany elején rogzitett
hipotézis, mely szerint a magyar szabalyozas megfelel a nemzetkézi, illetve az unids
dokumentumokba foglalt biztonsagi kévetelményeknek, igazolast nyert, hiszen szamos
k6z6s vonast fedezhetlink fel a kilénboz4 szintl szabalyozasok kozott, a magyar
szabalyozas pontosan visszatiikr6zi a legf6bb nemzetkdzi, illetve unids standardokat.

Az atomenergia alkalmazasara, illetve az atomerémivek épitésére szamos jogi
el6irdas vonatkozik ezek kozil a legfontosabbak a kovetkezGk. A magyar jogban:
az Atomenergia torvény. Az unids jogban: a Tanacs nukledris létesitmények nuklearis
biztonsigi kozosségi  keretrendszerének létrehozdsardl szolé  2009/71/Euratom
iranyelve, illetve a Tanacs kiégett fitSelemek és a radioaktiv hulladékok felelGsségteljes
és  biztonsagos  kezelését szolgdld  kozOsségi  keret  létrehozasardl  sz6l6
2011/70/Euratom irinyelve. A nemzetkozi jogban: a nukledris kirokért valé polgati
jogi felel6sségrdl sz6l6 1963. évi Bécsi Egyezmény, és a nuklearis energia tertletén
harmadik személyek felé fennallé6 polgari jogi felelésségrdl szolo 1960. évi Parizsi
Egyezmény, a Nuklearis biztonsagrdl szo6lo 1996 évi egyezmény, a nukledris anyagok
fizikai védelmérél sz6l6 1980-as egyezmény, valamint az a kiégett fGtGelemek
kezelésének biztonsagardl és a radioaktlv hulladékok kezelésének biztonsagardl
létrehozott 1997. évi koz6s egyezmény. A szabalyozas mindharom szinterén egységesen
megjelenik a specialis hataskorrel rendelkezs szabalyozé hatdsagok 1étrehozasanak
kovetelménye, melyeknek szerepe az atomerémi teljes életciklusaban kardinalis — az
épitéstdl, a mikodésen at, egészen a leszerelésig. Magyarorszagon ezt a szerepet az
Orszagos Atomenergia Hivatal t6lt be. Hatosagi feligyeleti jogkére mellett az OAH
egyik legfontosabb feladata a nemzetkdzi és az unids szervekkel valé kapcsolattartas,
illetve a magyar szabalyozas nemzetkézi és unids joggal valé Osszhangjanak
megteremtése. E feladatkérében eljarva a Hivatal szorosan egyiittmikodik tSbbek
kozott a Nemzetkézi Atomenergia Ugynokséggel és az OECD Nukledris Energia
Ugynokségével, valamint a WPAQ-val, ENSREG-gel.

Szintén k6z6s a harom szabalyozasban, hogy az atomenergia alkalmazasa, illetve
az atomerémuivek épitése engedélykoteles tevékenységek. Ezekhez szamos biztonsagi
kovetelménynek kell megfelelnie egy eréminek. Illetve mindhirom szabalyozasban
el6térbe kertl a fenntarthatésig eszméje, és ennck jegyében példaul mar az erémi
épitésének is alapfeltétele a nuklearis hulladékok biztonsagos kezelésének,
és clhelyezésének garantalasa. Végil pedig az atomenergia termelés veszélyessége
indokolja a karfelelGsség témakorének kiemelését is. Hiszen a tevékenység jellegébdl
ad6doan annak kornyezeti hatdsai szamos orszagra kiterjedhetnek, igy elengedhetetlen a
szabalyok bizonyos szintd harmonizacidja e tertileten.

125 Uo. 18.
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Abstract

Energy law is gaining ground both at member state and commmnity levels and is becoming a major area of law.
The study presents the energy sector regulation of the European Union. For this, it is important to clarify what is
meant by energy, energetics, energy policy and energy law. Another important question is where energy law is
placed in the legal system. The journey to stabilizing a single Enropean energy union has been long and bas still
not ended. The study deals with the steps of this process, its main results and the presentation of legislations in this
area.
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According to Maro$ Sef¢ovi¢, Vice-President for the Energy Union, European
unity is best reflected in the Energy Union.: ”The Energy Union is Europe at its best:
tackling together the big energy security and energy transition we can't solve within
national borders. From the daunting challenge of the energy transition we made an
economic opportunity for all Europeans. To do this, we had to truly transform our
energy and climate policies: not just tweaks at the margins but systemic change. No
Member State could have delivered on its own. Our report shows how all the Energy
Union measures combine to make our policy fit for the future. Today, our framework
redirects investments into future oriented technologies and solutions. We have also
kick-started measures for industry such as battery manufacturing in Europe, while
making sute we're not leaving any European behind in the transition. It is now for each
Member State to follow suit and rapidly integrate national measures on energy, climate,
mobility and all other related areas, so Europe leads the way towards climate neutrality
by mid-century.”’ Owing to the European Energy Union, by 2019, Europe has
become a leader in the fight against climate change also at a global level. However,
alongside the positive points, the European Union’s energy policy is also the subject of
much criticism. According to the critics, the Energy Union does not exist because the
EU rules do not guarantee the security of supply, which still today falls within the
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competence of Member States. The purpose of this study is to present the European
Union regulation of the energy sector. What steps have led from the EURATOM
Treaty to the development of the Energy Union? What legislation has been made in
this area in the European Union? What are the challenges that the Union and the
Member States will have to face? It is also important to clarify the meaning of energy,
energy engineering, energy policy and energy law. How are these concepts related to
each other? How are these concepts evolving in the European Union? In this study,
I seek answers to the above questions.

1. Energy, energy engineering, energy policy, energy law

In the broadest sense of the term, “energy” means the ability to change. Energy
is an essential element of today’s society, since energy from supply networks (such as
electricity, gas, district heating) has become a basic condition of life.2 The expansion of
services also brings about problems such as secutity of supply and ensuring reserves for
electricity,® and a natural monopoly is created. There is no substitute for energy; it
cannot be provided in any other ways, thereby consumers and setvice providers have
conflicting interests. A new type of community emerges. What all members of this
community have in common is that they need electricity, district heating, water and gas.
It is therefore the responsibility of this community to ensure the continuous supply of
energy, which requires safety, operational and other rules. These rules are determined
by the local government or the state. To be engaged in policy means to deal with the
issues of the polis, i.e. of the city-state.* To be engaged in energy policy means to deal
with the energy supply of the community.> Energy policy means the state’s (or local
government’s), which acts on behalf of the community, energy supply related activities
arising from the comprehensive consumer protection obligations of the state (or local
government).S Energy engineering is a field of engineering dealing with the extraction,
exploitation, transport, transformation and use of energetic materials and energy
sources.” Its three fundamental issues are safety, economy and environmental
protection. Energy engineering related regulations date back to the 19t century.
At the beginning of the 20 century, mainly coal and oil extraction and use were
regulated. After World War II, the scope of energy engineering was expanded;
regulators had to deal with the regulation of nuclear power, water or wind energy.® The
concept of energy law is more difficult to define and represents a novel and relatively
young field of law.? In the broadest sense of the term, energy law means the legislation
on natural resources.!? As early as in 1971, Erné Tarkany-Sztlcs published an atticle in
the journal Ipari Energiagazdalkodas (Industrial Energy Management) under the title

2 Jarosi 2008, 1.

3 Ibid.

4 Ibid.

5 Ibid.

¢ Ibid.

7 Hagymassy 2013, 3.
8 Szuchy 2017, 17.

% Heffron 2015, 132.
10 Szuchy 2017, 17.
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’Az energiajog kialakuldsa és f6bb problémai” (Development of Energy Law and its Key
Issues).!! The question arises as to whether energy law can be regarded as an
independent field of law. Tamas Sarkozy's theory of legal structure and Eorsi's idea help
define the concept and its place in the legal system. According to Sitkézy's theoty,
besides the basic branches of law (which are either public or private), there are so-called
cross-cutting, secondary 'cross-cutting' branches of law, practical disciplines which
include one or more fundamental branches of private law and, similarly, one or more
fundamental branches of public law.12 According to Eoérsi, the divisions between the
branches of law are often blurred, and because of the complex legal relationships, the
legislation covering different branches of law work together to achieve unified
economic and other goals. Thus, the division of the law ’loses much of its prestige.’t3
Tamas Prugberger interprets the law of natural resources as a right of protection and
use of natural resources, which he defines as a cross-cutting, specialized law. Tamas
Prugberger places energy law within this area or at least links it to this area.!4
The position of Janos Ede Szilagyi is that there are significant differences between the
different areas of natural resources law (including energy law), which makes an unified
or more unified regulation difficult.!> Orsolya Banyai defined energy law as a set of legal
requirements at national, European and international levels which applies to the whole
or a section of the energy cycle. The term energy cycle is defined in Atrticle 19 of the
Energy Charter Treaty: it covers all activities that relate to the entire energy chain,
including research, exploration, extraction, transformation, distribution and
consumption of energy, as well as the processing and disposal of waste. Orsolya Banyai
interprets energy law and energy regulation as synonyms.!6 At the same time, Szilagyi
points out that the boundaries of energy law cannot be cleatly defined at national,
European or international level.!” According to Istvan Olajos, one of the most
important issues when reviewing the regulation of energy law is defining the place of
energy law in the legal system.!® There is a view (Istvan Turkovics) that, while there is a
specific and extensive body of legislation on energy, it falls within the scope of
administrative and civil law.!? According to its definition, energy law is a body of
legislation covering the field of civil law, in particular contract law and administrative
law, and thus it does not constitute an independent field of law. Rébert Szuchy takes a
different view, defining the areas that fall within the scope of energy law: rules
concerning petroleum, natural gas and coal; rules concerning the production of
electricity; rules governing the transport and distribution of energy sources; the area of
consumer protection; as well as rules governing the energy consumption of products, in
particular environmental rules.20 Based on the foregoing, it can be stated that energy

" Tarkany-Szics 1971, 289-294.

12 Sarkézy 1981, 2-10.

13 Eoérsi 1977, 74.

14 Prugberger 2004, 201-221.

15 Szilagyi 2018, 293.

16 Banyai 2014, 59.

17 Kocsis & Szilagyi 2017, 312.

18 Olajos & Szilagyi 2013, 442. See more: Olajos 2010, 203-221.
19 Turkovics 2013, 4.

20 Szuchy 2017, 19-21.
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law is a special field of regulation that, also in my opinion, can be regarded as an
independent field of law. In this approach, energy law can therefore be regarded as a
complex field (perhaps branch?) of law, covering several economic, environmental,
energy policy and technical matters.2! In connection with the definition of energy law,
Fodor refers to a separate legal field in German law: the concept of environmental
energy law (Umweltenergierecht).22 Fodor also presents and discusses in detail in his
monograph (published in 2014) the concept and place of ’environmental energy law’ in
the legal system of the European Union.?3 In the European Union, one can encounter
the concept of energy in relation to policies. According to the definition, the EU aims
to create a more competitive energy market (the so-called ’Energy Union’) to ensure
secure energy supply and affordable energy prices.2* Related objectives are the
exploitation of renewable energy sources and the efficient use of energy. The essence of
energy efficiency is to use less energy for providing the same services, while energy
saving means to reduce the use of a service or to stop using it completely. The question
also arises whether the European Union has independent energy law? In this study,
I examine the legal steps taken and the legislation enacted in the field of energy policy
in the European Union. On that basis, will try to answer the question posed above,
namely whether Community energy law exists as an independent field of law.

2. First steps in the European Union: the ECSC and the EURATOM

The European Union’s energy policy is based on two primary sources of law:
one is the treaty establishing the European Coal and Steel Community, and the other is
the 1957 Treaty establishing the European Atomic Energy Community (EURATOM).
In 1951, six States? established the first international organisation operating on a
supranational basis (ECSC). Its purpose was to manage steel and coal reserves,
especially during the Cold War.26 The organisation operated until 2002 and laid the
foundations for the European Economic Community and later on the European
Union. The second one, the Treaty establishing the European Atomic Enetrgy
Community, was signed in 1957 by all six founding Member States of the first
organisation. The EURATOM Treaty set out a research program on nuclear fission and
fusion energy, which was intended both to increase nuclear safety and promote public
acceptance of nuclear energy, and to develop the designs of a European expetrimental
fusion reactor.?” The general objective of the regulation was thus to ensure and facilitate
the Member States in the establishment and growth of the European nuclear industry.
EURATOM solely focused on nuclear energy and its peaceful uses.28 However, besides
these documents, Member States did not empower the Community to regulate energy
policy. The main objectives of the Treaty of Rome, signed in 1957, were solidarity,

21 Szuchy 2018, 79-87.

22 Fodor 2014, 9-11.

23 Ibid. 15-33.

24 Energy Policy (2020).

2> France, Federal Republic of Germany, Italy, Belgium, Luxembourg and Netherlands.
26 Energy Policy 2020.

27 Szergényi 1999, 325.

28 Szuchy 2017, 21.
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supporting the common good, and promoting the interests of the community as a
whole, while respecting the autonomy of individuals. Therefore, at that time, the
services of general interest were not yet subject to the rules on the free movement of
goods and capital.2” That Treaty provided for the establishment of a common market
for all goods and setvices that are not covered by the ECSC and EURATOM Treaties.
The reason for the lack of Community regulation was that, at that time, the supply of
energy presented no problems for EEC countries. Energy could be obtained from
sources outside Europe in sufficient quantities and at low prices.? The 1960s saw the
beginning of a process which led to a significant shift in the use of energy.
Coal consumption decreased, and in parallel, the role of petroleum increased. Member
States were becoming increasingly dependent on imports in terms of energy supply.3!
In 1973, a change occurred as a result of the first oil crisis: energy prices rocketed and
energy supply became uncertain.?? The European Commission created a common
energy strategy.’® That document proposed the streamlining of energy use, the
expansion of domestic energy production, the reduction of oil imports and the
stabilisation of coal production.?* It is considered to be the first document setting
common energy policy objectives.’> In 1974, as a result of international negotiations,
the International Energy Agency was established and, furthermore, an agreement was
reached. The essence of that agreement was the plan to create common enetgy
reserves.’ However, management of the crisis remained mainly within the competence
of the Member States. The idea of bringing energy policy to a Community level was
revived in the 1980s.

3. The first period of community energy policy (1983-1995)

The second oil crisis reconfirmed the importance of strengthening the
Community’s energy policy. A decision was made at the 1980 Venice Summit, which
provided that energy consumption growth should not exceed 60 percent of the
economic growth.’” In 1983, the Council of Europe authorised the Community to
establish a single common energy policy framework.?® In 1985, the European
Commission issued a document entitled "White Paper on completing the internal
market.” This is the period when the idea of energy market liberalisation and of a single
internal energy market was first raised.?* Until 1988, energy policy was primarily
determined by directives and the Member States’ compromises.*? The next milestone

2 Jarosi 2008, 2.

30 Csaké 2006, 10.

31 Horvath 2002, 323.

2 Csaké 2006, 10.

3 Olajos & Szilagyi 2013, 443,
3 Horvath 2002, 323.

3 Siit6 2015, 377.

3 Csaké 2006, 10.

57 Horvath 2002, 324.

38 Csaké 2006, 10.

3 Olajos & Szilagyi 2013, 443,
40 Siit6 2015, 378.
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occurred in 1988, when the idea of creating a European energy market was first
officially published in the Commission document entitled "Internal Market in Energy.™!
In that document, the European Commission set out three steps to liberalise the gas
and electricity markets. First, it provided for the adoption and implementation of a
directive regulating price transparency and the carrying of electric power. As a second
step, it defined the extension of competition law to cover all areas of the energy sector
and required the mandatory licensing of third party access (TPA) for large industrial
consumers.*? Finally, it defined the completion of the internal market for gas and the
mandatory extension of TPA to industrial*3 consumers.* In terms of legislation, the
result of this process was the Price Transparency Directive in 1990, which required the
publication of prices for electricity and natural gas broken down by Member State.*>
Neither the Treaty of Nice* nor the Treaty establishing a Constitution for Europe?’
brought changes in the field of energy policy. In 1993, the Treaty of Maastricht only
addressed energy policy superficially in the context of the internal market,
environmental protection and taxation.*8 It reiterated the idea and importance of a
single energy market but did not establish its legal framework.# The collapse of the
Soviet Union brought new challenges and opportunities to the European Union in the
field of energy policy.Complementing EU rules, the European Energy Charter, which
functioned like a directive, was adopted in The Hague in 1991 with the aim to
institutionalise energy relations between Western states and ex-Socialist countries, to
transfer Western technology, to modernise the energy sector and to establish a legal
framework for energy cooperation.®® 51 States®! signed this document, which has
become an important factor in the Community energy policy.52 In 1995, the signatory
Member States signed a treaty setting out binding rules in the field of energy trade,
competition and investment.>® The aim of the Energy Charter Treaty was to create a
legal framework that would ensure the promotion of long-term energy cooperation. In
1994, the European Council adopted the ’Green Paper on an Energy Policy for
Europe.” The Commission of the European Union outlined four markedly different
scenarios for energy regulation. The first was named "Traditional Wisdom’, and its point
was that, in addition to economic considerations, social problems must be taken into
account. The scenario named ’Battlefield” was characterised by the re-emergence of
isolation and the persistence of geopolitical fragmentation.5* The essence of the third
one named "Hypermarket’ was liberalism, with governments and authorities playing a

4 Csdko 20006, 10.

42 Large industrial customers.

43 Small industrial customers.

4 Horanszky 2004, 7.

4 Ibid.

46 Consolidated Version of the Treaty Establishing the European Community, 11 October 1997.
47 Treaty Establishing a Constitution for Europe, 18 July 2003.
4 Horanszky 2004, 2.

4 Csdko 2000, 11.

%0 European Energy Charter 2020.

51 Csdko 20006, 10.

52 Horvath 2002, 326.

53 Ibid.

54 Szergényi 1999, 325.
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less important role and global economic integration becoming more important. Finally,
the essence of the fourth scenario named "Forum’ was the resolution of common
problems through the transformation of national and international organisations.5®> The
European Energy Charter Treaty was also concluded in 1994 and already provided a
legal framework for energy policy.’® The White Paper,5” which was adopted in 1995
based on the Green Paper,58 formed the basis for the European Union’s energy policy.
This document is considered to be the first ’European-level energy policy’ because it
already set out specific objectives, tasks and measures. The three fundamental
objectives of a common energy policy were recorded in this document, namely
maintaining competitiveness, safeguarding the security of energy supply and protecting
the environment. These objectives form the basis for all energy measures and
legislation.?® General economic policy objectives (market integration, deregulation,
limiting state intervention to what is strictly necessary for the protection of general
interests and welfare, sustainable development and consumer protection) and other
energy policy objectives (security of supply, competitiveness, flexibility, environmental
protection, non-discrimination, an interaction between energy engineering and the
environment, the principle of transparency, and environmental protection) were
formulated.®® For natural gas and electricity, ensuring open access to the pipelines plays
a crucial role, the realisation of which is facilitated by the relevant directives. Creating a
secure and efficient energy supply was specified as the most important task, and the
European Union works closely with the International Energy Agency in order to carry
out this task and to resolve crises. Additional tasks specified by the document included
integrating environmental costs related to energy use into energy prices; transparent
legislation; standardisation, making the internal market transparent; and creating good
cooperation between individual Member States and their neighbouring countries. At the
end of 1998, the Council adopted a multi-annual framework program for action to
achieve the objectives of the White Paper. The tasks to be carried out, as specified in
this program, included strengthening international cooperation in the energy sector,
promoting the use of renewable energy sources, facilitating efficient energy use and
improving security in the use of nuclear energy.! In 1996, another Green Paper was
issued, this time on renewable energy sources. However, achievement of the objectives
set varied (and continues to vary) from one Member State to anothet.

4. The most important regulatory instrument: the directive

Directives constitute the main regulatory instrument. Out of the possible sources
of EU law, the European Union chose directives to help regulate energy policy.
Directives are secondary sources of Community law which are binding on the Member
States to which they are addressed as regards the result to be achieved; however, they

55 Szergényi 1999, 325.

50 Csaké 2006, 11.

57 COM (95) 682 Final; Szergényi 1999, 325.
58 Thid.

59 Siit6 2015, 379.

60 Szergényi 1999, 325.

61 Horvath 2002, 326.
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leave Member States with a certain amount of leeway as to how and with what
instruments the desired result is achieved. Directives are of general application to all
EU Member States, but need be transposed into national law before they are applied.s2
In 1996, Ditrective (EC) 96/92 concerning common rules for the internal market in
electricity and in 1998, Directive (EC) 98/30 concerning common rules for the internal
market in natural gas was adopted. These legislative acts formed the Union’s first
’energy package.” As a result, Member States had to gradually open up their energy
markets, the process of which was determined with high precision (in percentages).t3
At the beginning of the 2000s, several directives were adopted to establish a common
energy policy (they are considered to constitute the second energy package).®* Directive
(EC) 2002/91 set out requirements for the energy performance of buildings, made the
introduction of energy registration mandatory and provided for exploration of the
applicability of renewable energy sources. Directive (EC) 2003/54 laid down common
rules for the internal market in electricity and repealed Directive 96/92/EC. Directive
(EC) 2003/55 laid down common rules for the internal market in natural gas and
repealed the previous relevant directive. Directive (EC) 2003/30 dealt with the
promotion of the use of biofuels for transport. Based on the above directives, by 1 July
2004, Member States had to ensure that all non-household customers with
consumption above a specific threshold were free to choose their electricity and natural
gas vendors, and after 1 July 2007 all consumers were free to choose their electricity
and natural gas vendor.5> These directives also dealt with the situation of *vulnerable’
customers. Vulnerable customer means someone who, for some reason, lives in energy
poverty.® *Energy poverty’ means the lack of access to modern energy services. A 2002
decision of the Presidency of the European Council, which resulted in a breakthrough
in the common energy policy, also helped shape the development of directives.®?

5. New directions in the energy policy (2005-2020)

A new chapter was opened in the history of the European Union’s energy policy
with the publication of the second Green Papert in 2005, which focused on setting
energy efficiency objectives. In this document, the European Commission adopted a
different approach to (Community) energy regulation. In addition to outlining the
characteristics and the — already mentioned — key principles (security of supply,
competitiveness, environmental protection) of the energy sector, it raised further
questions.®® Liberalisation of the natural gas and electricity sectors became one of the
focal points of the period between 2000 and 2010.70 In 2005, the EU concluded a treaty
with eight South-East European states to establish the South-Fast Europe Energy

92 BEuropean Union Directives 2020.
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Community, extending the EU’s energy law to the Balkans.”! One year later, the Green
Paper on an Energy Policy for Europe was published, outlining the most recent
guidance in the field of Community energy policy.”? Directive (EC) 2006/32 extended
the Union’s energy law to cover energy efficiency and compulsory energy services.
The Treaty of Lisbon, which was signed in 2007 and entered into force in 2009, already
set out energy related rules in a number of fields. Contrary to the existing treaties,
it dedicated a separate title for this field within the framework of the functioning of the
internal market. Article 194 of the Treaty sets out the objectives of the European
Union’s enetgy policy: to ensure the functioning of the energy market; to ensute
security of energy supply in the Union; to promote energy efficiency and energy saving
and the development of new and renewable forms of energy; and to promote the
interconnection of energy networks. These principles were formulated by placing
environmental aspects at the forefront. Without prejudice to the other provisions of the
Treaty, it empowered the European Parliament and the Council to take the appropriate
measures in accordance with the ordinary legislative procedure. Adoption of these
measures requires consultation with the Economic and Social Committee and the
Committee of the Regions. At the same time, the Treaty stipulates that EU legislation
shall not affect the right of Member States to determine the conditions for exploiting
energy sources, nor shall they influence the Member States’ choice between energy
sources and the general structure of their energy supplies. The Treaty also provides
that, where energy-related measures are of a fiscal nature, after consulting the European
Patliament, they shall be determined by the Council acting unanimously, in accordance
with a special legislative procedure. With the entry into force of the Treaty of Lisbon, a
new chapter was opened in the history of the common energy policy. From that
moment on, the European Patliament and the Council had the opportunity to adopt
legislative acts on energy matters that used to fall within the exclusive competence of
the Member States.” In addition to Article 194, other parts of the Treaty deal with
Community energy policy. For example, Article 122 deals with the security of supply,
while Articles 170 and 172 with the energy network. In 2006/2007, new objectives were
formulated in the context of energy policy, such as combating climate change,
increasing energy security and enhancing competitiveness. It was determined that,
by 2020, the total primary energy consumption will be reduced by 20 percent
’compared to values under the usual scenarios.””* At the end of 2010, the Commission
issued a communication entitled *Energy 2020 — A strategy for competitive, sustainable
and secure energy.””> This communication defined a new energy strategy for the period
until 2020. It set the objectives of creating an energy-efficient Europe, ensuring the free
movement of energy, and creating a more integrated and competitive market. Since the
2000s, a significant number of documents have been issued by EU bodies on energy
policy. Without aiming to be exhaustive, I mention here some of the most important
legislative acts. The third energy package consists of two directives and three
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regulations.’”s Directive (EC) 2009/72 dealt with the internal market in electricity, while
Directive (EC) 2009/73 with the internal market in natural gas. The Agency for the
Cooperation of Energy Regulators was established by Regulaton (EC) 713/2009.
Regulation (EC) 714/2009 laid down the conditions for access to the network for
cross-border exchanges in electricity. Finally, Regulation (EC) 715/2009 laid down the
conditions for access to the natural gas transmission networks. In 2011, a Commission
communication was issued setting out the Energy Roadmap 2050.77 In that document,
the Union committed itself to reducing its greenhouse gas emissions to 80-95% below
1990 levels by 2050. It provided that the Energy 2020 strategy had to be fully
implemented; energy efficiency had to be treated as a priority with regard to transport,
buildings, products and equipment; and there was also a need to develop a new energy
infrastructure. Regulation (EU) 347/2013 was adopted in spring 2013 to ensure the
functioning of the internal market in energy and the European Union’s energy supply,
to promote energy efficiency and energy saving, to develop new and renewable energy
sources and, finally, to interconnect energy networks.”

5.1. °Clean Energy for All Europeans’ package (2014-2030)

As regards legislation, the 2014 European Energy Security Strategy” provided
for a revision of the regulation on the security of gas supply. This strategy gave
significant priority to the implementation of the provisions of the Energy Efficiency
Directive and the Energy Performance of Buildings Directive. In 2015, the
Commission communication entitled ’Launching the public consultation process on a
new energy market design’ called for enhanced cooperation. Also, in 2015, the
Commission communication entitled A Framework Strategy for a Resilient Energy
Union with a Forward-Looking Climate Change Policy’ pointed out that energy is
regulated in the EU at the national level.8 Thus, the aim of the Energy Union is to
transform the EU energy system, which comprises 28 national regulatory frameworks,
into a single EU-level framework. On 30 November 2016, the European Commission
issued a set of regulatory proposals under the title ’Clean Energy for All Europeans.’
The so-called "Winter Package’ was the most detailed regulation since the energy
package adopted in 2009. This document laid down the following objectives (primarily
of an economic policy nature): ensuring unrestricted access to energy for consumers;
direct involvement of consumers in energy trade; price liberalisation; free choice of
energy suppliers. The European Commission set three basic objectives: putting enetgy
efficiency first; achieving global leadership in renewable energies; and providing a fair
deal for consumers. On 22 May 2019, the revision of the energy policy framework
named ’Clean Energy for All’ was completed after the Council adopted the remaining
related proposals. These were the following: the Electricity Regulation and Directive;
Electricity Risk Preparedness Regulation; as well as a proposal to review the role and
functioning of the Agency for the Cooperation of Energy Regulators. On 25 June 2019,
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the Council of the European Union adopted conclusions on the future of energy
systems with a view to ensuring energy transformation in future decision-making.
In EU (mainly Commission) decision-making, in the Council’s opinion, this requires
that a sustainable, affordable, secure, competitive and protected energy system be in
place. Regulation (EU) 2019/942 provided for the establishment of the European
Agency for the Cooperation of Energy Regulators, the purposes of which is to
contribute to the consistent, efficient and effective application of EU law in the field of
energy policy. Regulaton (EU) 2019/941 of the European Patliament and of the
Council regulated risk-preparedness in the electricity sector and repealed Directive (EC)
2005/89. Regulation (EU) 2019/943 contained provisions concerning the internal
market for electricity, while Regulation (EU) 2019/944 laid down common rules for the
internal market for electricity. The energy files closed by the Council in December 2019
set the following objectives. 32% of the energy used in the European Union must come
from renewable sources by 2030. Furthermore, the Union must also meet the 32.5%
energy efficiency target set in the revised Energy Efficiency Directive and the revised
Renewable Energy Directive. The essence of the Energy Union Governance Regulation
is to ensure the achievement of the EU energy and climate policy objectives set for the
period until 2030. The European Union also foresees the modernisation of public
transport; in particular, efforts need to be stepped up to develop ’tomorrow’s car, the
railways of the future, aviation and navigation.”8! The share of renewable energy is
planned to reach up to 50% by 2030.

6. Conclusions

Right from the beginning, the objectives of the European Union included the
need for a uniform regulation of energy policy, but the road to the creation of a single
European Energy Union is long and bumpy and has not yet come to an end. Energetic
materials include, but are not limited to, natural gas, coal, crude oil and electricity in the
European Union (too), but renewable energy sources, e.g. hydro and solar energy,
biomass, geothermal or wind energy are increasingly gaining ground. Nevertheless,
Marton Jarosi pointed out that, due to the different energy structures and circumstances
of the Member States, there was no real energy policy in the European Union, and it
was very difficult to define common principles in this area.82 In 2006, Beata Csaké put
forward a similar view, claiming that there was no common energy policy at the EU
level and that not every country had a concept at the Member State level. Member
States address energy-related issues to varying degtrees, and still today treat this as an
essential feature of their sovereignty.83 The need to comply with conflicting principles
in this area also makes the establishment of a uniform energy policy more difficult.8
For example, energy supplies must be ensured, but environmental considerations must
also be taken increasingly into account. Because energy policy is a constantly changing
area of the European Union, Member States, including Hungary since May 2004,
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have to adapt to the ever-changing rules.85 In a changing world, energy policy needs to
be constantly reviewed. When drafting the directives concerning the electricity and
natural gas markets and more than 200 pieces of legislation on energy, environmental
considerations also had (have) to be taken into account.®¢ The primary sources of law,
such as the EURATOM and the ECSC Treaties, laid the foundations for the regulation
of energy policy. Subsequently, the Treaty of Lisbon brought about a significant
change. The White and Green Papers were the result of a collective reflection on the
European Union's energy policy, and also had a significant impact on legisladon. These
documents set out the key objectives, strategies, tasks and principles of the common
energy policy.8” In addition, the development of an energy union and the creation of a
single energy market are assisted by secondary sources of law, such as directives and
regulations. Current issues in the European Union’s energy policy include the potential
uses of renewable raw materials, the security of supply and environmental concerns.88
The European Union’s energy policy has also been the subject of much criticism.
One of the criticisms is that the Energy Union does not exist because the EU rules do
not guarantee the security of supply as these falls within the competence of Member
States. Other criticisms atre that the EU legislation only focuses on the trade of the
energy produced and that the EU legal instruments do not provide proper and
sufficient protection for smaller Member States, which often makes it difficult for them
to assert their interests against larger Member States.8® Concerning the concepts
outlined at the beginning of the study, it can be stated that these are still not accurate
definitions. The EU legislation also contains definitions for energy regulation, enetgy
policy, energy engineering and energy. Nevertheless, there is no consensus on the
concept of energy law and its place in the legal system. It is evident though that energy
law is increasingly gaining ground at both national and Community level and is
becoming a major atea of law (and not only). Commissioner for Climate Action and
Energy Miguel Arias Cafiete said: ”Europe has now in place the world's most ambitious
and advanced climate and energy framework. We agreed all the legislation to meet our
2030 targets, with higher targets for renewables and energy efficiency. But the Energy
Union is more than rules and policies: we mobilised record levels of clean energy
investments in Europe, we brokered the Paris Agreement and triggered its quick entry
into force, we further integrated the European energy market, and we set a long-term
vision for climate neutral Europe by 2050. But we still have a long way to go.”?0 In my
opinion, besides social and economic transformation, transparent legislation and the
regulatory framework (will continue to) play a decisive role at both national and Union
level in this process.
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Maro§ Seféovi¢, az energiaunidért felelds alelnck szerint az eurépai egység
leginkabb az energiaunidban fejez6dik ki: ,,Az energiaunié az eurdpai egység legjobb
kifejez6je, ugyanis lehetévé teszi a fokozott energiabiztonsdg és az energetikai atallas
koz6s kezelését, amelyet a nemzeti hatarokon belil nem tudnank megoldani.
Az energetikai atallds nyomaszté kihivasabol gazdasagi lehetGséget teremtettiink
az eurdpaiak szamara. Ennek érdekében ténylegesen at kellett alakitanunk éghajlat-
és energiapolitikdinkat: nem elégedtiink meg a kiigazitasokkal, hanem rendszerszintd
valtoztatasokat vittlink véghez. Erre 6nmagaban egyetlen tagallam sem lett volna képes.
Jelentéstink bemutatja, hogy az energiauni6 intézkedései — egymassal 6tvézve — hogyan
teszik lehet6vé, hogy a politikink jobban megfeleljen a jov6 kihivasainak.
Ma az altalunk létrehozott keret a jovSorientalt technologiak és megoldasok felé
iranyitia a beruhazasokat. Uj intézkedéscket is elinditottunk az ipar szamara, mint
példaul az akkumulatorgyartds Eurdpaban, biztositva ugyanakkor, hogy az atallas soran
egyetlen eurdpait se hagyjunk az at szélén. Most minden tagallam feladata, hogy kovesse
a példat, és gyorsan hozzon az energiat, az éghajlatot, a mobilitast és minden mas
kapcsolodo teriiletet érinté nemzeti intézkedéseket, igy Eurdpa az évszazad kozepére
a klimasemlegesség uttéréje lesz.”! Az eurdpai energiaunié segitségével 2019-ben
Eurépa mar vilagviszonylatban is élen jar az éghajlatvaltozas elleni kiizdelemben.
Azonban a pozitivumok mellett szamos krittka is éri az FEurdpai Uniodt az
energiapolitika tekintetében. A kritikdt megfogalmazé allaspontok szerint nem is 1étezik
energiaunio, mert az uniés szabalyok nem garantaljak az ellatasbiztonsagot, ez a mai
napig tagallami hataskérbe tartozik. Jelen tanulmany célja az Eurépai Unid
energiaszektorra vonatkozé szabdlyozasanak a bemutatisa. Milyen lépések vezettek az
EURATOM  szerz6dést6l az energiaunié kialakulasahoz? Milyen jogszabalyok
megalkotasara kertlt sor ezen a teriileten az Eurépai Unidban? Milyen feladatok allnak
a j6vében az unid és a tagallamok el6tt? Fontos azt is tisztazni, hogy mit értiink energia,
energetika, energiapolitika és energiajog alatt. Hogyan kapcsolédnak egymashoz ezek a
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fogalmak? Hogyan alakulnak ezek a fogalmak az Eurépai Unidban? A tanulmanyban
ezekre a kérdésekre keresem a valaszokat.

1. Energia, energetika, energiapolitika, energiajog

Az energia a legaltalainosabb értelemben a valtoztatasra valé képességet jelenti.
A mai tarsadalom nélkilozhetetlen eleme az energia, hiszen féleg a vezetékes
energiaellatasok (mint a villany, a gaz, a taviltés) az egyén életfelétele lett.?
A szolgaltatisok bévilése problémakat is hoz magaval, példaul a villany esetében
felmeriil az ellatasbiztonsag, a tartalék biztositasanak a kérdése is? és létrejon egy
természetes monopolium. Az energiat nem lehet helyettesiteni, mas médon biztositani,
ezaltal a fogyasztoi és szolgaltatoi érdekek elvalnak egymastdl. Kialakul egy 4j tipust
koz0sség, amelyben az a kozOs, hogy a kozdsség minden tagjanak sziiksége van
villanyra, tavfltésre, vizre, gazra. A koOzOsség feladata tehat ezeknek az
energiaellatdsoknak a folyamatos biztositasa, amelyek mikodéséhez szitkség van
biztonsagi, tizemeltetési, és egyéb szabalyokra. Ezeket a szabalyokat az 6nkormanyzat,
vagy az allam hatarozza, alkotja meg. Politizalni annyi, ,,mint a polisszal, a
varosallammal  foglalkozni”™*  Energia-politizalni  annyi, mint a  koz0sség
energiaellatasaval foglalkozni.> Az energiapolitika pedig a kbz6sség képviseletében eljard
allam  (6nkormanyzat) teljes kord fogyasztovédelmi kotelezettségébSl  adddd
tevékenysége az energiaellatasban.t Az energetika a gépészeti tudomanyok részét képezi,
az energiahordozok és a forrasok kitermelésével, hasznositasaval, szallitasaval,
atalakitasaval és felhasznalasaval Osszefuggs feladatok Osszességeként hatarozhatd
meg.” Harom alapvet6 kérdése a biztonsag, a gazdasigossig és a kornyezetvédelem.
Energetikaval — Osszefiigg6 szabalyozas mar a 19. szazadban is fellelhetd,
a 20. szazad elején féleg a szén és az olaj szabalyozasara keriilt sor. A masodik
vilaghaborut kévetén pedig béviilt az energetika kore, igy példaul a nuklearis energia,
a viz vagy a szélenergia szabalyozasanak a kérdése is a jogalkoté asztalara kertilt.®
Az energiajog fogalma nehezebben hatirozhaté meg, egy Uj, viszonylag fiatal
jogteriiletet jelent.” Energiajog alatt a legtigabb értelemben a természeti eréforrasok
feletti jogszabalyokat értjik.!0 Mar 1971-ben Tarkany Szlcs Ernének Az energiajog
kialakulasa és f6bb problémai’ cimen jelent meg cikke az Ipari Energiagazdalkodas cimd
lapban.!! Felmertl a kérdés, hogy tekinthetjiik-e 6nallé jogterilletnek az energiajogot?
A fogalom meghatarozasahoz, jogrendszerben valé elhelyezéséhez segitséget nyujt
Sarkézy Tamas jogrendszer-tagozodasi elmélete és Edrsi Gyula gondolata.

2 Jarosi 2008, 1.

3 Uo.

4 Uo.

5> Uo.

¢ Uo.

7 Hagymassy 2013.

8 Szuchy 2017, 17.

° Heffron 2015, 132.

10 Szuchy 2017, 17.

1 Tarkany-Szdcs 1971, 289-294.
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Sarkézy elmélete szerint az alap-jogagak mellett, (amelyek vagy kdzjogi, vagy maganjogi
jellegtiek), léteznek, un. keresztbe-fekvs, masodlagos ’keresztbe fekvd’ szak-jogagak,
gyakorlati diszciplinak, amelyekbe egy vagy tobb maganjogi jellegli alap-jogag és
ugyanigy egy vagy tobb kozjogl jellegli alapjogag is tartozik.'2 Edrsi Gyula tgy fogalmaz,
hogy a jogagak ko6zott valaszfalak sok esetben elmosddnak, a komplex jogviszonyok
folytan kilénb6z6 jogagazatokra vonatkozo joganyag egylittesen hat egységes gazdasagi
és mas célok megvalositasira. Igy a jogigazati tagozddasnak sokat veszit
presztizsébdl.13 Prugberger Tamds a természeti eréforrasok védelmi és felhasznalasi
jogaként értelmezi a természeti erSforrasok jogat, amelyet keresztbe fekve, vegyes
szakjogagként hataroz meg. Prugberger Tamds ezen a terileten beltl helyezi el,
legalabbis ezzel hozza kapcsolatba az energiajogot.!* Szilagyi Janos Ede allispontja az,
hogy a természeti er6forrasok joganak a részteriiletei (ideértve az energiajogot is) tobb
tekintetben, jelentés mértékben eltérnek egymastol, éppen ezért nehézkes az
egységes(ebb) szabalyozas.!> Banyai Orsolya az energiajogot olyan nemzeti, europai és
nemzetkézi szintQ jogi el6irasok Osszességeként hatarozta meg, amely az energiaciklus
egészére, vagy annak valamely szakaszara vonatkozik. Az energiaciklus fogalmat pedig
az Hnergia Charta Egyezmény 19. cikke tartalmazza: minden olyan tevékenységet
magaba foglal, amely a teljes energialanchoz kapcsolédik, igy az energia kutatdsa,
feltardsa, kiemelése, atalakitasa, elosztasa ¢és fogyasztisa, valamint a hulladék
feldolgozasa és megsemmisitése is. Banyai az energiajogot és az energetikai szabalyozast
szinonim fogalmakként értelmezi.!¢ Ugyanakkor Szilagyi Janos Ede mutat ra arra, hogy
az energiajog hatarait nem lehet egyértelmtien meghatarozni sem nemzeti, sem eurépai,
és nemzetkézi szinten sem.'” Olajos Istvan szerint az energiajog szabalyozasat
attekintve az egyik legfontosabb kérdés az energiajog helyének a meghatarozas a
jogrendszerben.!8 Turkovics Istvan szerint bar létezik egy egyedi és terjedelmes
joganyag az energiara vonatkozoéan, amely azonban a koézigazgatasi és a polgari jog
szabdlyozasi korébe tartozik. Az energiajog a megfogalmazasa szetint olyan
jogszabalyoknak az Gsszessége, amelyek a polgari jog, azon belil is a kételmi jog és a
kozigazgatasi jog teriileteit érintik, gy nem képez 06nallé jogteriletet.l® Eltérs
allaspontot képvisel Szuchy Robert, aki meghatarozta azokat a tertileteket, amelyek az
energiajog szabalyozasi korébe tartoznak: igy a kdolajra, foldgazra, szénkitermelésre
vonatkoz6 szabdlyok; a villamosenergia termelése; az energiaforrasok szallitasara és az
closztasara vonatkoz6 szabalyok; a fogyasztévédelem tertlete; valamint a termékek
energiafogyasztasat eléird, féleg kérnyezetvédelmi szabalyok.20 Mindezek alapjan tehat
az mondhatjuk, hogy egy olyan specialis szabalyozasi teriiletrél van sz6, amely alapjan
6nallé jogtertletként tekinthetlink az energiajogra. Ebben megkdzelitésben az

12 Sarkozy 1981, 2-10.

13 Eorsi 1977, 74.

14 Prugberger 2004, 201-221.

15 Szildgyi 2018, 293.

16 Banyai 2014, 59.

17 Kocsis & Szilagyi 2017, 312.

18 Olajos & Szilagyi 2013, 442. Lasd még: Olajos 2010, 203-221.
19 Turkovics 2013, 4.

20 Szuchy 2017, 19-21.
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energiajogot tehat komplex jogterilletnek (jogignak?) tekinthetjik, amelyhez
kozgazdasagi, kornyezetvédelmi, energiapolitikai, és miszaki kérdések is
kapcsolodnak.2! Az energiajog meghatarozasaval Osszefiiggésben utal Fodor Laszl6 a
német jogban egy 6nallé jogtertiletre, a koérnyezeti energiajog (Umweltenergierecht)
fogalmara.22 Ugyancsak Fodor Laszl6 mutatja be és részletesen foglalkozik 2014-ben
megjelent monografidjaban a ’kérnyezeti energiajog” fogalmaval és helyével az Eurdpai
Unié jogrendszerében.??> Az energialigy fogalmaval az FEurépai Unidban a
szakpolitikakon belil taldlkozunk. A meghatarozas szerint az EU célja egy
versenyképesebb energiapiac (energiaunid) létrehozasa a biztonsagos energiaellatas és
megfizethetS energiadrak biztositisa érdekében.?* Mindezzel 6sszefiiged cél a megajuld
energiaforrasok kiakndzasanak a timogatasa és az energia hatékony felhasznalasa is.
Az energiahatékonysag lényege a kevesebb energia felhasznalasa ugyanazon szolgaltatas
nyujtasahoz. Az energiamegtakaritds pedig valamely szolgaltatis igénybevételének a
csokkentését vagy elhagyasat jelenti. Felmerill az a kérdés is, hogy létezik-e az Eurdpai
Unidnak 6nallé energiajoga? A tanulmany tovabbi részében azt vizsgdlom, hogy az
Eurdpai Uniéban milyen jogi 1épésekre, milyen jogszabalyok megalkotasara kertlt sor
az energiapolitika tertiletén. Mindezek alapjan pedig valaszt prébalok adni a fentebb
feltett kérdésre, hogy beszélhetiink-e kbzdsségi energiajogrol, mint 6nallo jogteriletrol.

2. Kezdeti 1épések az Eurdpai Unidban: az ESZAK és az EURATOM

Az FBurépai Uni6é energiapolitikdjanak alapjat két elsGdleges jogforras,
két szerz6dés jelenti: Az egyik az Eurdpai Szén-és Acélkézosséget, a Montinuniot
(ESZAK) létrehozé szerzédés, a masik pedig az 1957-ben az Eurdpai Atomenergia
Koézoséget (EURATOM) létrehozo szerz6dés volt. 1951-ben hat allam?5 hozta létre az
elsG szupranacionalis elven mikédé ESZAK vagy mas néven Montinunié elnevezést
nemzetk6zi szervezetet. Célja az acél-és a szénkészletek kezelése volt elsGsorban a
hideghdboru idején.26 A szervezet egészen 2002-ig mikodott és az alapjat jelenti az
Eurdpai Gazdasagi Kézosségnek, majd az Eurdpai Unidnak. A masik szerz6dés pedig
ugyancsak 1957-ben az Eurépai Atomenergia Ko6zdséget (EURATOM) létrehozd
szerzG6dés volt, amelyet mind a hat alapité tagallam aldirt. Az EURATOM
Egyezményben szerepel a hasadasi és a fuziés nuklearis energia kutatisinak a
programja, amelynek célja egyrészt a nuklearis biztonsig ndvelése és az atomenergia
lakossagi elfogadhatésag elémozditisa, masrészt az eurdpai kisérleti fuzids reaktor
tervének a kidolgozasa.2” A szabalyozas altalanos célja tehat az eurépai atomenergia-ipar
megalakuldsanak és a névekedésének a biztositasa, segitése volt a tagallamok szamara.

2 Uo. 79-87.

22 Fodor 2014, 9-11.

2 Uo. 15-33.

24 Energiapolitika 2020.

2> Franciaorszag, az NSZK, Olaszorszag, Belgium, Luxemburg és Hollandia.
26 BEuré6pai Energiajogi Charta 2020.

27 Szergényi 1999, 325.
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Az BEURATOM Szerz6dés tehat kizardlag a nukledris energiara, annak békés célu
felhasznalasara vonatkozott.28 A tagallamok azonban ezeken a dokumentumokban tdl
nem biztositottak hatdskort a Koézosség szamara az energiapolitika szabalyozasara.
Az 1957-ben alairt Rémai Szerz6dés f6bb céljai a szolidaritds, a kozjé timogatasa, a
teljes kozosség érdekeinek az elémozditisai voltak az egyén autonémidjanak a
figyelembevételével. Igy ekkor még a kézérdeki szolgaltatisok nem keriiltek az dru és a
téke szabad mozgasara vonatkozo el6irasok hatalya ala.?® Ez a szerzGdés a k6z0s piac
megteremtését irta elé minden olyan aru és szolgaltatas esetében, amely nem tartozik az
ESZAK és az EURATOM egyezmény hatdlya ala. A kéz6sségl szabalyozas hianyanak
oka alapvetSen az, hogy az EGK-orszagok szamara az energiaellaitis ebben az
id6északban nem okozott problémat. Az energiat Eurépan kiviili forrasokbdl elegend6
mennyiségben és alacsony aron tudtak biztositani.3® Az 1960-as években kezd3dott az a
folyamat, amelynek soran az energiafelhasznalds jelentGs mértékben atrendezédott.
Csokkent a szénfogyasztas, és ezzel parhuzamosan nétt a kdéolaj szerepe, és a
tagallamok egyre inkabb importfiigg6vé valtak az energiaellatis szempontjab6l.3t 1973-
ban kovetkezett be valtozas az els6 olajvalsig hatisara az energiadrak jelentGs
mértékben megemelkedtek, és az energiaellatis is bizonytalanna valt32 Az Eurdpai
Bizottsag egy ko6z06s energiastratégiat alkotott meg,3> Ez a dokumentum javasolta az
energiafelhasznalas racionalizalasat, a hazai energiatermelés bévitését, az olajimport
csOkkentését, tovabba a széntermelés stabilizdlasat.3* Ez tekinthet6 az elsé kozos
energiapolitikai célokat megfogalmazé dokumentum.3s 1974-ben a nemzetkdzi szintd
targyalasok  eredményeképpen  megalakult a  Nemzetkézi  Energialigynokség
(International Energy Agency, IEA), és sziletett egy megallapodas is. A megallapodas
lényege egy k6z0s energiakészlet kialakitasanak a terve volt.3¢ A valsag kezelése azonban
déntSen tovabbra is a tagallamok feladata maradt. Az energiapolitika kéz6sségl szintre
emelésének gondolata az 1980-as években mertlt fel Gjra.

3. Az els6 kozosségi energiapolitika idGszaka (1983-1995)

A miasodik olajvalsaig Gjra felszinre hozta a koz6sségi  energiapolitika
megerSsitésének a fontossagat. A velenceil csucstalalkozén 1980-ban szilletett egy
hatarozat, amelyben el6irtak, hogy az energiafogyasztis névekedése nem léphette tul
a gazdasagi novekedés 60 szazalékat’” 1983-ban az Eurdpa Tanics felhatalmazta a
Koézosséget egy egységesés kozOs energiapolitikai  elvrendszer megalkotasara.s

28 Szuchy 2017, 21.

29 Jarosi 2008, 2.

30 Csdko 20006, 10.

31 Horvath 2002, 323.
32 Csdko 20006, 10.

3 Olajos & Szilagyi 2013, 443.
34 Horvath, 2002, 323.
3 Sutd, 2015, 377.

36 Csdko 20006, 10.

37 Horvath, 2002, 324.
38 Csdko 20006, 10.
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1985-ben az Eurdpai Bizottsag kiadta a *Fehér Koényv a belsé piac kiteljesitésérol” cimt
dokumentumot. Az energiapiaci liberalizaci6 és az egységes belsé energiapiac gondolata
ekkor mar felmertlt3® 1988-ig elsGsorban iranymutatisok és  tagallami
kompromisszumok hataroztak meg az energiapolitikat® A koévetkez6 allomas 1988,
amikor a Bizottsag Az energialigyi belsé piac’ ciml dokumentumaban mar hivatalosan
is megjelenik az eurdpai energiapiac 1étrehozasanak a gondolata.*! Az Eurdpai Bizottsag
itt harom lépésben hatirozta meg a gaz-és villamos aram piac liberalizacidjanak a
menetét. ElsGként az arak atlathatésaganak a biztositasat és villamos aram szallitdsat
szabalyozé iranyelv megalkotasat és bevezetését irta eld. Masodik 1épésként a
versenyjog kiterjesztését hatirozta meg az energiaszektor minden teriiletére,
és a TPA kotelez6 engedélyezését irta el6 a nagy ipari fogyasztok*? részére. Végiil
meghatarozta a belsG gazpiac teljessé tételét, és a TPA kotelezb kiterjesztését az ipari
fogyasztok* szamara** Jogalkotisi eredménye ennek a folyamatnak az arak
atlathatosagarol szolo iranyelv (90/377/EGK irdnyelv) lett 1990-ben, amely eléirta a
villamos aram és a f6ldgaz tagallamok szerinti aranak a koézzétételét.*> A Nizzai
Szerz6dés* és az Unié alkotmanya*” sem hozott valtozasokat az energiapolitika
teriiletén. 1993-ban a Maastrichti Szerz6dés csak érintette az energiapolitikat a belsé
piaccal, a kornyezetvédelemmel és az addzassal Gsszefliggésben.#®  MegerGsitette az
egységes energiapiac gondolatat és fontossagat, de annak jogi kereteit nem alkotta
meg.* A Szovjetunié Osszeomldsa Gjabb kihfvasok és lehetGségek elé allitotta az
Eurdpai Unidt az energiapolitika tertiletén. Az unids szabalyokat kiegészitve 1991-ben,
Hagaban kertilt megalkotisra az iranyelvként mikédé Eurdpai Energia Charta,
amelynek célja a nyugati allamok és a volt szocialista orszagok kozott energialigyi
kapcsolatoknak az intézményesitése, a nyugati technolégia atadasa, az energiadgazat
korszerisitése, és az energialigyi egylittmtikédés jogi kereteinek a 1étrehozasa volt.50 51
allam5! irta ala ezt a dokumentumot, amely a koz6sségi energiapolitika mellett fontos
tényezGvé valt.52 Az alair6 tagallamok 1995-ben elfogadtak egy egyezményt, amelyben
az energiakereskedelemre, a verseny és a befektetések tertiletére vonatkozé kotelezd
szabalyokat tartalmazott.5® Az Energia Charta Egyezmény célja egy olyan jogi keretnek a
létrehozasa  volt, amely biztositja a hosszdativa energialigyl  egylttmikodés

3 Olajos & Szilagyi 2013, 443.

40 Sit6 2015, 378.

4 Csdko 20006, 10.

42 Large industrial customers.

43 Small industrial customers.

4 Horanszky 2004, 7.

4 Uo.

4 Consolidated Version of the Treaty Establishing the European Community, Nizza,
1997. oktéber 11.

47 Treaty Establishing a Constitution for Europe. Réma, 2003. julius 18.
4 Horanszky 2004, 2.

4 Csdko 2000, 11.

0 BEurépai Jogi Iranyelvek (2020).

51 Csdko 20006, 10.

52 Horvath 2002, 326.

5 Uo.
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elémozditasat. Az Burépai Tanacs 1994-ben elfogadta a Zéld Koényvet az eurdpai
energiapolitikarél. Az Burépai Unié Bizottsaga 6sszesen négy egymastél markansan
eltérd forgatokdnyvet hozott létre az energetika szabalyozasara vonatkozéan (Direction
Générale de 1'Energiec (DG XVIL)). Az elsé a ’Hagyomanyos bélcsesség (ST)’
elnevezést viseli, amelynek lényege, hogy a gazdasagi szempontok mellett a szocialis
problémdkra is tekintettel kell lenni. A ’Csatamezé (CB)’ jellemzGje, hogy ujra
jellemzévé  valik az elszigetel6dés, megmarad a geopolitikai széttOredezettség.5*
A harmadik, a ’Hipermarket’ lényege a liberalizmus, amely szerint egyre kevesebb
szerepe van a kormanyoknak és a hatésagoknak, és egyre jelentésebb a vilaggazdasagi
integracié. Végil a negyedik forgatékdnyv a ’Férum’ lényegét abban lattdk, hogy a
koz6s problémak az atalakulé nemzeti és nemzetkdzi szervezetek segitségével oldhatok
meg.5> Majd ugyancsak 1994-ben megkototték az energiapolitikinak mar jogi keretet
biztosité Eurdpai Energiacharta Szerz6dést.’ Az Eurdpai Unid energiapolitikajanak az
alapjat a Z6ld Kényvvels” megalapozott Fehér Konyvss jelenti, amely 1995-ben szlletett
meg. Ez tekinthetd az elsé “eurdpai energetikapolitikdnak,” mert ez a dokumentum mar
konkrét célokat, feladatokat és intézkedéseket tartalmazott. A koz6s energetikapolitika
harom alapvet$ céljat ebben a dokumentumban rogzitik: a versenyképesség fenntartasa,
az energiaellatds biztonsiganak a megérzése és a kornyezetvédelem. Ezek képezik
minden  energetikai  intézkedésnek, jogszabalynak az  alapjat.?  Altalanos
gazdasagpolitikai célok (piaci integracid, a deregulacid, az dllami beavatkozasnak
a kozérdek és a jolét védelme céljabdl szigordan szitkséges kotlatozasa, a fenntarthatd
fejlédés, a fogyasztovédelem) és egyéb energetikapolitikai célok (az ellatds biztonsaga,
versenyképesség, rugalmassag, kornyezetvédelem, diszkriminaciémentesség,
az energetika és a kornyezet kolesonhatasa, az atlathatsag elve, kérnyezetvédelem) is
megfogalmazasra kertltek.®0 A vezetékekhez valé szabad hozzaférés biztositasanak
a foldgaz és a villamosenergia tekintetében van meghatirozé szerepe, amelynek
a megvalésuldasat a vonatkoz6 iranyelvek segitk el6. A legfontosabb feladatként
a biztonsagos és hatékony energiaellitds megteremtését fogalmaztak meg, amelynek
megvalésitasaiban  és  a  valsigok megoldasaban az Eurdopai Unié szorosan
egyiittmtikédik a Nemzetkozi Energia Ugynékséggel. Tovabbi feladatok kézé sorolta
a dokumentum az energiafelhasznalassal kapcsolatos kérnyezetvédelmi koltségeknek
a beépitését az energiaarba; az attekinthet6 torvénykezés megvaldsitasat;
a szabvanyositast, a bels6 piac atlathatéva tételét; a jo egylttmikodés megvalOsitasat
a tagallamok és a szomszédos allamok kozott. A Tandcs 1998 végén a Fehér konyv
céljainak a megvaldsitisdhoz tObbéves cselekvési keretprogramot fogadott el.
A megvalésitandé  feladatok  kozott  szerepelt a  programban a  nemzetkdzi
egyuttmikodés erbsitése az energiaszektorban, a megujulé energiaforrasok 6sztdnzése,
a hatékony energiafelhasznalds elGsegitése, a nukledris energiafelhasznalasnak a

54 Szergényi 1999, 325.

55 Uo.

56 Csako 2006, 11.

57 COM (94) 659. Szergényi 1999, 325.
58 Uo.

59 Saté 2015, 379.

00 Szergényi 1999, 325.
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tekintetében pedig a biztonsag javitdsa.t! 1996-ban djabb Zold Kényv késziilt, ezuttal a
megujuld energiaforrasokrdl. A célok megvalésitasa azonban tagallamonként eltérd
intenzitassal halad(t).

4. F6 szabalyozasi eszk6z: az iranyelv

Az Europai Unié a jogforrasai kozil az iranyelveket hivta segitségiil
az energiapolitika szabalyozasara. Az iranyelvek masodlagos unids jogszabalyok,
amelyek kotelezé  erejlick a cimzett orszagok szamara az elérend§ eredmény
tekintetében, azonban a forma és az eszk6z megvalasztisa nemzeti hatdskérben marad.
Az iranyelvek altalanosan alkalmazanddék valamennyi uniés tagallamra nézve, azonban
nem alkalmazasukat megel6zGen at kell tltetni a nemzeti jogba.2 1996-ban szlletett
meg a belsé villamosenergia-piac szabélyozasarol sz616 96/92 EK irinyelv, majd 1998-
ban a belsé foldgazpiac kozos szabalyairdl szolo 98/30/EK iranyelv. Ezek a
jogszabalyok alkotjak az unid elsé ’energiacsomagijat.” Ezek alapjan a tagallamoknak
fokozatosan meg kellett nyitni az energiapiacaikat, amelynek a menete szazalékos
pontossaggal meghatarozasra keriilt.t3 A 2000-es évek elején is tobb iranyelv szilletett a
koz6s  energiapolitika  kialakitisa  érdekében  (ez  tekinthetS a  masodik
energiacsomagnak).¢ A 2002/91/EK irinyelv az épuletek energiateljesitményére
vonatkoz6 el6irasokat rogzitett, kotelezévé tette az ’energia-tOrzskényv’ bevezetését,
valamint el6irta a megljulé energiaforrasok alkalmazhatésaganak a  feltarasat.
A 2003/54/EK iranyelv a villamos energia belsé piacira vonatkozé kozos szabélyokat
tartalmazta, és hatilyon kivul helyezte a 96/92/EK irdnyelvet. A 2003/55/EK iranyelv
a f6ldgaz belsé piacara vonatkoz6 kozés szabalyokat hatirozott meg és hatalyon kiviil
helyezte a kordbbi vonatkozé irinyelvet. (98/30/EK iranyelv) A 2003/30/EK iranyelv
a kozlekedésben a biotizemanyagokrdl szl Az iranyelvek alapjan 2004. jalius 1-ig a
tagalamoknak biztositaniuk kellett, hogy meghatirozott fogyasztas felett minden nem
haztartasi fogyasztd, 2007. jalius 1. utin pedig valamennyi fogyaszté szabadon
valaszthassa meg a villamosenergia- és a f6ldgazkeresked6jét.o5 Az iranyelvek kitértek a
védendd fogyaszté helyzetére is. A védendS fogyasztok azok, akik valamely
koriilménynél fogva energiaszegénységben élnek. Az energiaszegénység a modern
energiaszolgaltatisokhoz valé hozzaférés hianyat jelenti.t6 Az iranyelvek kialakitasat is
segitette a k6z0s energia politikdban frontattorést’ eredményezé 2002-ben elfogadott
Eurdpai Tanacs Elnckségi Hatarozat.57

1 Horvath 2002, 326.

92 Bur6pai Unids Iranyelvek 2020.
03 Sitd 2015, 390.

04 Uo. 402.

% Uo. 390.

% Uo. 402.

67 Csdké 2000, 12.
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5. Uj iranyok az energiapolitikaban (is): (2005-2020)

Az Burépai Uni6 energiapolitikdjanak a torténetében az djabb fejezet a 2005-ben
kiadott a masodik Zold Konyve® kiadasaval kezd6dott, lényege az energiahatékonysag
célkitizéseinek a meghatarozasa volt. Az Eurépai Bizottsig ebben a dokumentumban
az eddigiekhez képet masként kozelitette meg a (k6zOsségi) energetika szabalyozasanak
a kérdéseit. Az energiaszektor jellemzGinek, a mar emlitett fébb elveinek
(ellatasbiztonsag, versenyképesség, a kornyezetvédelem) a vazolasa mellett tovabbi
kérdéseket fogalmazott meg.®® A 2000 és 2010 kézott idGszak egyik kézponti elemévé
valt a gaz- és villamosenergia-szektorok liberalizaci6ja.’® 2005-ben az EU 8 délkelet-
eurépai allammal szerzGdést kotott az Energiak6zosség 1étrehozasardl, amellyel az unid
a balkani térségre is kiterjesztette az energiajogot.’! Egy évvel késGbb ujabb Zoéld
Kényv (CEnergiapolitika Eurépaért) kiadasara kertlt sor, amely a legujabb
iranyvonalakat tartalmazta a kozOsségi energiapolitika tertletén.’? A 2006/32/EK
iranyelv az energiahatékonysagra és a kotelezd energiaszolgaltatisokra vonatkozé
szabalyokkal bévitette az Unid energiajogat. A 2007-ben alairt, és 2009-ben hatalyba
lépett Lisszaboni Szerz6dés mar szamos teriileten tartalmaz az energetikaval Osszefiiggd
szabalyokat. Az eddigi szerzGdésekkel ellentétben kilén cimet (XXI. cim: energia) is
szentel a szerzGdés ennek a teriiletnek a belsé piac mikoédésének a keretén beldl.
A szerz6dés 194. cikkében talalhatéak az Eurdpai Unié energiapolitikijanak a céljai: az
energiapiac mikodésének a biztositisa, az energiaellatas biztonsaganak a garantilasa az
Eurépai Union belil, az energiahatékonysag, az energiatakarékossag, és a megijuld
energiaforrasok el6térbe helyezése, kifejlesztésének az  elémozditisa, valamint
az energiahalézatok  Osszekapcsolasinak az  elGsegitése. Ezek az alapelvek
a kornyezetvédelmi szempontok elStérbe helyezésével kertltek megfogalmazasra.
A sziikséges intézkedések megtételéhez — a szerz8dés egyéb rendelkezéseinek a sérelme
nélkil — az Burépai Patlamentnek és a Tanacsnak biztosit hataskort rendes jogalkotasi
eljaras keretében.” Az intézkedések elfogadasihoz sziikség van a Gazdasagi és Szocialis
Bizottsaggal, valamint a Régiok Bizottsagaval folytatott konzultacidra is. Ugyanakkor
azt is r0gzit a szerz6dés, hogy az unids szabalyozas nem befolyasolhatja a tagallamok
jogat az energiaforrasok kiaknazasara vonatkozoé feltételek meghatarozasara, és nem
befolyasolhatjak a tagallamok kilénb6zS enetrgiaforrasok kozott valasztasat és az
energiaellatasuk altalanos szerkezetét. ElGirja tovabba azt is a szerz6dés, hogy
amennyiben az energetikihoz kapcsolédé intézkedések adozasi jellegliek, akkor azt az
Eurdpai Patlamenttel folytatott konzulticiét kovetSen kiilonleges jogalkotasi eljaras
keretében, egyhangulag eljarva a Tanacs allapitja meg. A Lisszaboni szerz6dés hatalyba
lépésével 4  fejezet  kezdSdott  a  k6zOs  energiapolitika  torténetében.
A kizarélagos tagallami hataskorbe tartoz6 energetikai kérdésékben innentél kezdve az
Eurdpai Parlamentnek és a Tanacsnak jogi aktusok meghozatalara nyilt lehetSsége.

% Green Paper. On Energy Efficiency or Doing More With Less.

% Horanszky 2004, 9.

0 Horvath 2002, 325.

71 Sité 2015, 381.

72 Green Paper: An European Strategy for Sustainable, Competitive and Securer Energy.
73 Sité 2015, 383.
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A 194. cikk mellett még a szerz8dés egyéb részei is érintik a k6z0sségi energiapolitikat.
Igy példaul a 122. cikk az ellatas biztonsagara, a 170. és a 172. cikk az energiahalézatra
vonatkozik. 2006/2007-ben tjabb célok keriltek megfogalmazisra az energiapolitikival
Osszefiiggésben, igy az éghajlatvaltozas megfékezése, az energiabiztonsag, a
versenyképeség novelése. Meghatarozasra kertlt, hogy 2020-ig 20 szazalékkal
csokkentik ,,...a szokasos forgatékényvek szerinti értékekhez képest” a teljes primer
energiafogyasztast.’* 2010 végén a Bizottsig kozleményt adott ki ’Energia 2020
— A versenyképes, fenntarthaté és biztonsigos energiaellatdis és — felhasznalas
stratégiaja’> cimmel. A kézlemény egy 4j energiastratégiat tartalmazott a 2020-ig terjedd
id6szakra. Célul tizte ki az energiahatékony Eurdpa létrehozasat, az energia szabad
mozgasanak a biztositasat, az integraltabb, versenyképesebb piac létrehozasat. A 2000-
es évektSl udjabb jelent6s szami dokumentumot adtak ki az unié szervei az
energiapolitikira vonatkozoéan. A teljesség igénye nélkil itt most a jogalkotashoz
kapcsolodo lépésekre térek ki. 2 iranyelv és 3 rendelet alkotja a harmadik
energiacsomagot.”s A 2009/72/EK irinyelv a villamosenergia belsé piacira, mig a
foldgazra a 2009/73/EK iranyelv vonatkozik. Az Energiaszabdlyozok Egyuttmtkodési
Ugynokségét a 713/2009/EK  rendelet hozta létre. A 714/2009/EK rendelet a
villamosenergia hatirokon keresztll torténé kereskedelme esetén alkalmazandé6 halozati
hozzaférési feltételeket hatirozta meg. Végil a foldgazszallité halézatokhoz vald
hozzaférés feltételeirél a 715/2009/ EK rendelet szolt. 2011-ben elkésziilt az a
bizottsagi kézlemény, amely a 2050-ig szO0l6 energialigyi Utemtervet tartalmazza.”?
Az Unié ebben arra véllalt kdtelezettséget, hogy 2050-re az 1990. évi szint 80-95%-ara
csokkenti iveghazhatasu-gazkibocsatasait. El6irta, hogy az Energia 2020 stratégiat teljes
mértékben meg kell valésitani. A kozlekedés, az épiiletek, a termékek és a berendezések
tekintetében az energiahatékonysagot kell el6térbe helyezni. Szikség van egy 4j
energetikai infrastruktira kialakitdsira is. 2013 tavaszan fogadtik el a 347/2013/EU
rendeletet, amelynek célja a belsé energiapiac mutkodésének és az Eurépai Unid
energiaellatiasinak a biztositisa, az energiahatékonysag és az energiatakarékossag
elémozditasa, valamint az Gj és a megujulé energiaforrasok fejlesztése, végil az
energiahal6zatok Gsszekapcsolasa.’

5.1. ’Tiszta energia minden eurdépainak’ program (2014-2030)

A 2014-es eurdpai energiabiztonsagi stratégia™ a jogalkotas tekintetében el6irta
a gazellatas biztonsagardl szolé rendelet feliilvizsgalatat. Kiemelked6en fontosnak
hatirozta meg az energiahatékonysagi iranyelv és az épliletek energiateljesitményérdl
sz016 iranyelv rendelkezéseinek a végrehajtasat. 2015-ben a ’Nyilvanos konzultacié
az energiapiac Ujratervezésérll’ szolo  bizottsagi kézlemény az  egyuttmikodés
erGsitésére szolitott fel. Szintén 2015-ben a bizottsag A stabil és alkalmazkoddképes

74 Jarosi 2008, 10.

7> COM (2010) 639.
76 Sut6 2015, 390.

77 COM (2011) 885.
78 Gosztonyi 2014, 37.
79 COM (2014) 330.
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energiaunié és az el6re tekinté éghajlatpolitika  keretstratégidja’ cimet visel6
kozleményében arra mutatott rd, hogy az energiat nemzeti szinten szabalyozzak az
Eurépai Unidban8® Az energiaunié célja tehat az, hogy a 28 nemzeti szabalyozasi
keretet magaba foglal6 uniés energiarendszert egy egységes unios szintl keretrendszerré
alakitsa at. Az BEurdpai Bizottsag 2016. november 30-4an adta ki a "Tiszta energia minden
eurépai polgar szamara’ cimi szabdlyozasi javaslatcsomagjat. A "Téli energia csomag’
(Energy Winter Package) a 2009-ben elfogadott energia csomag 6ta a legnagyobb
mértékd szabalyozast jelenti. Tartalmazza ez a dokumentum a kévetkez6 (elsGsorban
gazdasagpolitikai jellegll) célkitizéseket: a fogyasztok korlatozas nélkili hozzaférésének
biztositasa az energidhoz; a fogyasztok kézvetlen bevondsa az energiakereskedelembe;
az arak liberalizaldsa; a szabad energiaszolgaltato-valasztas. Az BEurépai Bizottsag harom
alapvetd célt fogalmazott meg: az energiahatékonysag ndvelését, a megujuld
energiaforrasok tekintetében a globalis vezet6 szerepnek az elérését, valamint
a méltanyossag biztositasat a fogyasztok szamara. 2019. majus 22-én befejez6dott
a "Tiszta energia mindenkinek’ nevet visel§ energiapolitikai keret atdolgozasa, miutin
a Tanacs elfogadta a fennmarad6 kapcsolédd javaslatokat. Ezek a kévetkez6k voltak:
a villamos energiardl sz6l6 rendelet és iranyelv; a villamosenergia-agazati kockazatokra
valé felkésziltségérdl szolo rendelet; valamint az Energiaszabalyozok Egylittmtkédési
Ugynoksége (ACER) szerepének és mikodésének a feliilvizsgalatara iranyul6 javaslat.
2019. junius 25-én az Eurdpai Unié Tanacsa kévetkeztetéseket fogadott el az
energiarendszerek jOvojérdl, amelyeknek a célja, hogy a jovSbeni déntéshozatal soran
biztositani lehessen az energetikai 4talakulast. Ez utdbbihoz pedig az unids (f6leg
bizottsagi) dontéshozatal soran a Tanacs szerint olyan fenntarthatd energiarendszerre
van szikség, amely megfizethets, biztonsigos, versenyképes és védett. A 2019/942
rendelet az Energiaszabéalyozok Burépai Egyiittmikodési Ugynokségének (ACER) a
létrehozasardl rendelkezik. Feladata az energiapolitikdval Osszefiiggé unids jog
kovetkezetes, hatékony és eredményes alkalmazasahoz t6rténé hozzajarulas. Az eurdpai
Parlament és a Tanacs 2019/941 rendelete a villamosenergia-dgazati kockazatokra vald
felkészulést szabalyozza, és hatilyon kivil helyezte a 2005/89/EK iranyelvet. A 943-as
szamu rendelet a villamos energia belsé piacardl rendelkezett, mig a 944-es iranyelv a
villamos energia belsé piacara vonatkoz6 kozés szabalyokat tartalmazza. A 2019
decemberében a Tanacs altal lezart energiatigyi dossziékban a kovetkezs célokat
talaljuk. 2030-ra az Eurdpai Unié energidjanak 32  szazalékat megujuld
energiaforrasokbdl kell el6allitania. El kell érnie tovabba az energiahatékonysagrol szolo
felulvizsgalt iranyelvben és a megdjulé energiardl sz6olé felilvizsgalt iranyelvben
meghatarozott 32,5 szazalékos kiemelt energiahatékonysagi célértéket. Az energiaunio
iranyitasarol szol6 rendelet 1ényege a 2030-ig tart6 id6szakra vonatkozo unids energia-és
éghajlatpolitikai célok elérésének a biztositasa. Az Eurépai Unié elbiranyozza a
tomegkozlekedés korszerGsitését is, amelynek keretén belil fokozni kell az
erGfeszitéseket a *holnap autdja, a jOv6 vasutja, a repulés és a hajozas’ fejlesztése terén.8!
A megujulé energiaforrasok részaranya 2030-ra a tervek szerint elétheti az
50 szazalékot is.

80 COM (2015) 80.
81 Szergényi 1999, 325.
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6. Konkluzid

Az Burépai Unié céljai kozott mar kezdetben is megjelentek az energiapolitika
egységes szabdlyozasira vonatkozo igények, az Gt az egységes eurdpai energiaunié
létrehozasaig hosszd  és  gbérongyos  volt, ¢és maig nem ért még véget.
Az energiahordozok kézoétt talaljuk az Eurdpai Unidban (is) a foldgazt, a szenet, a
kéolajat, a villamos energiat, ugyanakkor egyre nagyobb teret héditanak a megujuld
energiaforrasok, ugy, mint a vizenergia, a napenergia; biomassza, geotermikus energia,
vagy a szélenergia. Jarosi Marton mutatott ra ugyanakkor arra, hogy a tagorszagok
kilonb6z6  energiaszerkezete és korilményei miatt nem beszélhetlink  valodi
energiapolitikarél az Eurépai Unidban, és nagyon nehéz meghatirozni a kozos
alapelveket is ezen a tertileten.82 2006-ban hasonlé allaspontot képviselt Csaké Beata is,
aki szerint nem lehet kéz6s energiapolitikardl beszélni az unié szintjén, és a tagallami
szinten sem rendelkezik minden orszag koncepciét.®? A tagallamok az energiaval
kapcsolatos kérdéseket eltéré mértékben, de ma is a szuverenitasuk alapjaként kezelik .34
Az egységes energiapolitika 1étrehozasat az is neheziti, hogy ezen a teriileten egymasnak
ellentmondé elveknek kell megfelelni. Igy példaul biztositani kell az energiaellatast,
de egyre inkdbb tekintettel kell lenni a kornyezetvédelmi szempontokra is.
Az energiapolitika ugyanis az Burépai Unié folyamatosan valtozé teriilete, a valtozo
szabalyokhoz igazodnia kell a tagillamoknak, igy 2004 majusatél Magyarorszagnak is.85
A valtoz6 vilagban folyamatosan szikség van az energiapolitika feltlvizsgalatara.
A villamosenergiara és a foldgazpiacra vonatkozé iranyelvek, és a tobb mint 200
energetikai jogszabaly megalkotasandl a kérnyezetvédelmi szempontokat is figyelembe
kell(ett) venni.8¢ Az energiapolitika szabdlyozasanak alapjat elsGdleges jogforrasok
teremtették meg, igy az EURATOM és az ESZAK, majd pedig a 1ényeges valtozast a
Lisszaboni Szerz6dés hozta meg. A Fehér-, és Zold Konyvek az Eurdpai Unid
energiapolitikajardl valé kozoés gondolkodasnak az eredményei, amelyek jelentGsen
hatottak /hatnak a jogalkotisra is. Ezekben a dokumentumokban talaljuk a ko6zos
energiapolitikira vonatkozo célkitGzéseket, stratégiakat, feladatokat, alapelveket.8?
Mindemellett az energiaunié kialakulasat, az egységes energiapiac létrehozasat a
masodlagos jogforrasok, igy az iranyelvek és a rendeletek segitik. Az Eurépai Unid
energiapolitikdjanak  aktudlis kérdései kozott talalhaté a  megdjulé  energiak
felhasznalasnak a lehetSsége, az ellatds biztonsaga és a krnyezetvédelem problémaja.s8
Az Eurépai Uni6 energiapolitikdjat szamos kritika is éri. Az egyik szerint azért nem
létezik energiaunid, mert az unids szabalyok nem garantdljak az ellatasbiztonsagot,
ez a tagallamok hataskorébe tartozik. Mastészt az unids szabalyozas csak a megtermelt
energia kereskedelmére koncentral.

82 Jarosi 2008, 10.

83 Csdko 2000, 11.

84 Uo.

85 Horanszky 2004, 1.

86 Szergényi 1999, 325.

87 Csako 2006b, 13.

88 Jarosi & Kovécs 2017, 92-93.
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Tovabba az unids jogl eszk6z6k nem biztositanak kell6 és elegends védelmet a kisebb
tagallamok szamara, igy a kisebb tagallamok érdekei sokszor nehezen érvényesithet6ké a
nagyobb tagallamokéval szemben.®® A tanulmany elején felvazolt fogalmakkal
kapcsolatban rogzithet6 az is, hogy ezek maig nem pontosan meghatirozott definiciok.
Az unids jogalkotason belil is taldlkozunk az energetikai szabalyozas, enetrgiapolitika,
energetika definicidjaval is. Nincs azonban egységes allaspont az energiajog fogalma és
jogrendszerben elfoglalt helye tekintetében sem. Az azonban lathatd, hogy az energiajog
mind tagallami, mind pedig kéz6sségi szinten egyre nagyobb teret nyer és valik —
véleményem szerint — a jognak meghatarozoé teriiletévé. Miguel Arias Cafiete, az éghajlat
és energiapolitikaért felelGs eurdpai biztos a kévetkezbképpen értékelte az energiaunid
szerepét az Burépai Unidban 2019 tavaszan: ,,Burépa mara a legambiciézusabb és
legfejlettebb éghajlat- és energiapolitikai keretét hozta 1étre. Megallapodtunk az Gsszes
olyan jogszabalyrol, amelyek ahhoz sziikségesek, hogy teljesiteni tudjuk a 2030-ra
kitlzott célokat, ugyanakkor a megtjulé energiaforrasok és az energiahatékonysig
tekintetében magasabb célokat hataroztunk meg. Az energiaunié nem csupan szabalyok
és szakpolitikak Osszessége: a tiszta energiara iranyulé beruhdzasok rekordszintjét
mobilizaltuk Eurépaban, elSterjesztettiik a Parizsi Megallapodast és felléptiink annak
gyors hatalyba 1épése érdekében, folytattuk az eurdpai energiapiac integralasat és 2050-
ig 2016 hossza tavu j6vé képet vazoltunk fel a klimasemleges Eurépara vonatkozdan.
De még mindig hosszu ut all el6ttiink.”0 Véleményem szerint ezen az Gton a tarsadalmi
és a gazdasagi atalakulas mellett (tovabbra) is meghatirozo szerepe lesz az attekinthetd
torvényhozasnak, a szabalyozasi rendszernek, a jogalkotisnak mind tagallami, mind az
unios szinten.

8 Uo. 95.
90 Sajtokozlemény, 2019. aprilis 9., Brisszel.
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Abstract

The purpose of the Article, to make a survey on domestic energy regulation from the prospective of climate
protection.” The basis of the survey is the new National Energy Strategy published in January 2020, which
defines those milestones being the significant climate protection topics of the next decade from economical, technical
and regulation perspective. This mean three topics. The greater utilization of solar plants, in connection with 1 will
examine the licensing procedure of small solar power plants, the grid connection process and the first experiences of
the MIETAR tender. The improvement of the energy efficiency, for that I will pair an inspiring anstrian example.
Finally, greening transport, within that I will make a fresh regulation analysis which intends to follow the lively
development of electromobility.

Keywords: energy law, climate protection, environmental law, environmental protection

1. Introduction

The speakers and the audience have come to realize at a domestic renewable
energy conference held in November 2019 that the criteria of a presentation in the
topic of climate protection are new to those who carry out activities in the energy
sector, while the criteria of the energy sector are decisively new for those who are active
in the area of climate protection. At the conference, the main intended features of the
New National Energy Strategy were presented as well, during which the common issues
of the energy sector and climate protection, together with the Government’s intended
responses to them were outlined well.

Attila Lengyel: Energy regulation from the perspective of climate protection, The climate
protection milestones of the National Energy Strategy and regulatory considerations arisen from
them — Energia szabalyozas klimavédelmi szemmel, A Nemzeti Energiastratégia klimavédelmi
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https://doi.org/10.21029 /JAEL.2020.28.289
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edncation.

! From the theoretical works of the topic, see especially: Banyai 2014, 56—249; Fodor 2002;
Fodor 2014, 103—130; Horvath 2007, 19-40; Nagy 2013, 64—77; Olajos 2012, 19—40; Turkovics
2012, 105-112.
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This event gave later the idea to prepare an article, following the publication of
the new National Energy Strategy,? which provides an overview about the energy
legislation from the perspective of climate protection, and which details one of the
main focal points of the Strategy, solar plants, and the existing administrative
constraints to the installation of such power plants.

2. The international and European Union requirements of carbon neutrality and
the main milestones of the National Energy Strategy implementing such
requirements

The first legally binding global climate change agreement was adopted at the
Paris Climate Conference in December 2015 (the Paris Agreement)3. The European
Union and its Member States are among the 195 parties that sighed the Agreement.

According to article 2 of the Agreement,* the goal is to keep the increase of the
temperature in global average well below 2°C, and to make efforts to maintain the
global warming below 1,5°C if possible, and for this purpose a rapid reduction of
carbon dioxide emissions® shall be undertaken so as to achieve a balance between
carbon dioxide emissions and removals until the second half of the 215t century.

The European Union formally ratified the Paris Agreement on 5 October 2016.
In November 2018 the European Commission published a long-term strategy for the
European Union, according to which the EU shall achieve carbon neutrality by 2050.
In this context, presently the greenhouse gas emissions shall be reduced by 40%
compared to 1990 levels by 2030. In a resolution from March 2019, the European
Patliament requested deciding on a more ambitious emission reduction target in order
to reach the goal of carbon neutrality by 2050.

At the same time, the Hungarian Government started to develop the document
called "National Energy Strategy 2030, with an outlook until 2040, which was published
in January 2020 and its primary objective is the decarbonization of energy production;
and now we got to the topic: Energy production/regulation from the perspective of
climate protection.

The main objectives of the National Energy Strategy 2030, with an outlook until
2040 (hereinafter: the Energy Strategy) are the following: ”(a) strengthening energy
sovereignty and energy security; (b) maintaining the results of the reduction of public
utility costs; (c) decarbonization of energy production, which is possible only with
applying nuclear energy and renewable energy sources together.”’6

2 Ministry of Innovation and Technology: National Energy Strategy 2030, with an outlook until
2040, January 2020.

3 Paris Agreement — within United Nations Framework Convention on Climate Change
(UNFCCC), dealing with greenhouse-gas-emissions mitigation, adaptation, and finance, signed
in 2016.

4 Paris Agreement.

5 On the topic, see: Fodor & Peine 2013, 3-52; Miskolczi Bodnar 2013, 53-73; Seres 2016,
63-95.

¢ National Energy Strategy 2030, with an outlook until 2040.
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The Energy Strategy subsequently stipulates that largest part of the Hungatian
electricity production shall come from two sources: nuclear energy’” and renewable
energy,’ primary from solar power plants.”

This is followed by the outlining of the domestic energy mix, concerning which
the following main target numbers can be highlighted: ”(a) By the joint utilization of
solar power and nuclear power, 90 percent of the Hungarian electricity production may
be carbon-free by 2030. (b) Carbon-neutral nuclear energy contributes nearly half of the
Hungarian electricity generation. With the Paks 2 investment, this rate is sustainable for
a long-term. (c) The domestic installed photovoltaic capacity will exceed 6,000 MW by
2030 and will be close to 12,000 MW by 2040.”10

It is worth adding to the above objectives, that the recently published new
Energy Strategy makes the domestic priority concerning renewable energies completely
clear by placing solar power plants in the primary focus.!!

The National Energy Strategy thereafter determines the programs that are
necessary for achieving the most important objectives within the strategic timeframe
and thus necessary for the decarbonization as well. In the latter case, at an operational
level it states that *we implement the climate friendly transformation of the energy
sector’, as a program.'2 This program covers the performance of the following three
strategic tasks, actions: a) the greater utilization of renewable energy, especially greater
utilization of solar plants, b) improvement of energy efficiency and c¢) ’greening’
transport.

3. The greater utilization of renewable energy, especially solar power

In Hungary, 13,3% of the energy consumption came from renewable energy
sources in 2017. More particularly, in the field of electricity consumption, the
proportion of renewable energy sources increased from 2,2% to 7,5% between
1994 and 2017, while according to the scenario targeted by the Energy Strategy, the
proportion of renewable energy sources shall increase to 20% by 2030 in the field of
electricity consumption.!3

According to the Energy Strategy, the key element of ’greening’ shall be the
extension of solar-power capacities. To achieve this, it is crucial to ensure that the
subsidies on production can be obtained through cost effective competitive procedures,
also, it can be predicted, that in the next 10 years, 200,000 household size small power

7 On the legal aspects of the nuclear energy, see especially: Fodor & Banyai 2014; Kocsis 2017,
77-101; Szilagyi 2010, 181-189.

8 On the legal aspects of renewable energy, see particulatly: Olajos & Szilagyi 2013, 441-450;
Szilagyi 2013, 416-425.

9 National Energy Strategy 2030, with an outlook until 2040.

10 Ibid.

1 Ibid.

12 Ibid.

13 Ibid.
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plants, using primarily solar power, will be installed, the basis of which shall be the
reduction of technological costs and efficiency improvement.!#

Overall, the goal is to increase the share of renewable energy sources to at least
21% in the gross final energy consumption, but at the same time, the Energy Strategy
makes it dependent on the rate of the available European Union investment aids and
the cost-efficient system of operational subsidies (pre-published, predictable system of
renewable energy subsidy (METAR) tenders).!5

To expand solar power capacities, beside the financial sources, a predictable and
quick licensing procedure is essential. But what is the status of the domestic licensing
procedure of solar power plants from this point of view?

3.1. The licensing procedure of small solar power plants

I will now provide a brief overview about the licensing procedure of small solar
power plants. According to the relevant provisions!¢ of Act no. 86 of 2007 on the
electricity (hereinafter: EA) power plants with a nominal capacity of or above 0,5 MW
but less than 50 MW shall be considered as small power plants (hereinafter: Small
power plant).

In connection with Small power plants, a building permit or a permit to lay
electric lines shall be obtained for the following technical facilities: i) the power plant, ii)
the medium-voltage producing electric line which connects the power plant to the
public network and iii) the installation of a medium-voltage transformer
station/switchyard, or (in case it is necessary) a high/medium voltage substation which
belongs to the category of transformer equipment.

The procedure of the licensing is as follows: (a) It will be covered in a separate
chapter, but the first step shall be the submission of the grid connection plan to the
distribution grid operator for approval.!” (b) This is followed by the specific building
permit process of power plants in accordance with governmental decree no. 382/2007
(X11.23.), which shall be initiated at the local office of the competent capital/regional
governmental agency at first instance (hereinafter: Authority).!8 (c) Subsequently,
or simultaneously with the building permit process, the holder/expectant of the
building permit shall initiate the permitting process for the right to lay electric line
concerning the medium voltage producing electric line/transformer station, before the
Authority. (d) Based on the grid connection agreement concluded with the distribution
system operator, a procedure to obtain a small power plant license!? shall be initiated
before the Hungarian Energy and Public Utility Regulatory Authority (HEA).

14 Ibid.

15 Ibid.

16 Act LXXXVI of 2007 on Electricity, point 32 of 3. §, 74. §.

17 Government Dectee No. 382/2007 (XIL.23.) on provisions of electticity industtial building
authority procedures 23. .

18 Ibid. 24. §.

19 Act LXXXVI of 2007 on Electricity 80. §.
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(e) Following the completion of the installation, a process to obtain an operational
license?0 in case of a producing line/transformer station, while in case of solar power
plants, a process to obtain a license for the use?! shall be initiated before the Authority.
(f) At the end of the procedure, a grid use agreement shall be concluded with the
distribution system operator.

In accordance with paragraph (1) of article 1 of governmental decree no.
531/2017 (XIL.29.), in the administrative procedures determined in annex 1 of the
mentioned decree, in connection with the special questions indicated therein, the
Authority appoints the bodies listed there as specialized authorities. In the electricity
building permit process, the specialized authorities to be involved are the following:
(1) Minister of transport — the safety of the civil aviation; (2) Military aviation authority
— the safety of state aviation (in case an above-ground line is installed); (3) Town clerk
of the competent local government, or the chief town clerk in Budapest — consistency
with the local urban planning instruments; (4) Local bodies of professional disaster
responders / enforcement of fire safety requirements.?2

Furthermore, according to paragraph (3) of article 6 of the governmental decree
no. 382/2007. (XI1.23.), the special issues determined in point 3 of annex 4 shall be
examined by the Authority itself. Such special issues atre the protection of the quality of
agricultural lands, the assessment of the possible impact on forests, the impact on
public roads, nature protection, landscape protection, air protection, noise protection,
protection of cultural heritage, examination from geological point of view, protection of
gas industrial activities and the exploitation of the mineral resoutces.

In addition, according to paragraph (2) of article 6 of governmental decree no.
382/2007. (XIL.23.), in the building permitting processes — depending on their
involvement — the public utility service providers, managers and operators determined
in point 2 of annex 4 shall also provide their consent. Such entities are the following:
(1) public road operators; (2) railway infrastructure operators; (3) airport operators;
(4) water management associations; (5) telecommunication service provider; (6) water
and channel utilities; (7) electricity network license holders; (8) gas distribution system
operator; (9) district heating service providers, producers?; (10) cable-internet service
provider; (11) transport companies; (12) gas transmission system operatot;
(13) oil transmission system operator; (14) chimney-sweeping authority, chimney-
sweeping service provider, chimney-sweeping public service operator.

During the licensing process — as a precondition of that — the affected public
service providers (registered in the authentic electronic registry of public service
providers) and other service providers shall provide a declaration about their consent.

20 Government Decree No. 382/2007 (XI1.23.) on provisions of electticity industrial building
authority procedures 25. §—26/B. §.

21 Ibid. 27. §-30. §.

22 Government Dectee No. 531/2017 (X11.29.) on appointment of specialized authorities based
on imperativ reason by certain public interest.

23 On the connected legal aspects, see: Fodor 2016.
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The application for the building permit shall be submitted to the Authority with
the content determined in point 7 of annex 3, and annex 5 of governmental dectree no.
382/2007. (XIL.23.). The administrative time limit in the above building permit
processes is 25 days.2* The Authority — upon request — may conduct the process on a
priority basis, in which case the administrative time limit is 15 days. In case after the
beginning of the construction there is a request for the modification of the building
permit due to a technical necessity, the Authority must proceed on a priority basis, they
do not have any discretionary power over ordering the priotity basis.25

According to the provisions of the new Act no. 150 of 2016 on the General
Administrative Procedure, the remedy of the deficiencies of the application may be
requested only once during the administrative time limit, and the duration necessary for
the completion of the deficiencies shall be included in the administrative time limit.
It is only possible to involve a specialized authority or to examine a special issue during
the administrative time limit. Also, the decision of the administrative authority shall be
communicated until the end of the administrative time limit. In case the authority
exceeds the time limit, the administrative fee of the process shall be paid back to the
client.2
The decision of the Authority becomes final after the 15 days appeal period expired,
unless every affected party waive their right to appeal; in this case, the decision becomes
final immediately after the waivers.

In the building permit processes the application may be submitted in an
electronic way as well, in this case, the process is conducted by the Authority and the
specialized authorities in the frame of electronic administration.

The overall conclusion is that in the past 10 years, the time limits of the building
permit processes become unified and shorter, the number of the specialized authorities
and public utility service providers to be involved in the process were reduced,
however, the number of the special issues examined during the process did not become
less.??

3.2. Options for the revision of the licensing procedure of small solar power
plants to speed up the process

In order to reduce the administrative burdens of the licensing of solar power
plants, I provide below two suggestions, which could be implemented faster (quick-
win) and two suggestions which can be achieved in the medium term (mid-win).

One of the quick-wins could be that in case a permit to lay electric line was
granted for a medium-voltage producing line, and within 2 years after such permit
become final, a new producing line of a new solar power plant is installed at the same

24 Government Decree No. 382/2007 (XI1.23.) on provisions of electricity industtial building
authority procedures 7/A. §.

25 Ibid. 5. § (5)—(06).

26 Act CL of 2016 on General Administrative Procedure 44. §, 50-51. §.

27 License Procedure of Energy Producing Equipment based on Renewables — Energia Klub by
involving Dr. Lengyel Attila Law Firm 2010.
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place, with regards to the previous approval, there would be no need to apply for a new
permit to lay electric line, it could be replaced by the prior notification of the Authority.

The other quick win could be if in the future the processes are conducted
exclusively in an electronic way, and it would be the task of the Authority to acquire the
title sheets of the real estates concerned by the process.

The suggestions to be developed for the medium-term (mid-win), for the
reduction of the essential administrative burdens and the encouragement of the
spectacular spread of solar power plants can be summarized as follows. Still, numerous
public utility service providers could be involved in the process, and the range of
special issues are also extremely wide. For their significant, but reasonable reduction, it
is necessaty to survey them through a new spectacle: in the legislation, it shall be
determined, which special issues shall be examined, and which utility providers shall be
involved in the building permitting process by all means, while in case of other special
issues and utility providers, the client should be allowed to assess the necessity and to
indicate in the application — in a separate declaration — which special issues and utility
providers are not concerned in the given process. The authority would not need to
examine the issues and utility providers mentioned in that declaration of the client,
so they would not need to request a resolution in the mentioned special issues, and they
would not need to call the mentioned utility providers to make a declaration. The above
means that the legislation in force shall be revised in respect of the special issues and
utility providers in order to achieve the ‘decarbonization goals’.

3.3. Legislation concerning the connection of solar power plants to the grid, and
the small power plant licensing process of the HEA

Below we outline the procedure necessary for the grid connection of a solar
power plant to be established.

In order to transmit the electricity produced by the small power plant to be
installed, the connection to the public grid through a producing line or a private line is
inevitable. For the grid connection, the provisions of the EA, and governmental decree
no. 273/2007 (X.19.) on the implementation of the provisions of the EA shall apply
(Decree).28

(1) Conclusion of the grid connection agreement: The procedure for the
conclusion of the grid connection agreement based on the Rules of the Distribution?
in force, as approved by the HEA, is the following: The procedure shall start with a
statement of demand by the applicant, based on which the distribution system operator
shall provide technical and economic information to the applicant.

According to the EA, in case a power plant requests the establishment of a
connection point with medium voltage on the border of the lot where the power plant
will be installed, the distribution sytem operator is obliged to fulfill such request. In case
before the conclusion of the grid connection agreements, more small power plants on
neighboring premises submit demands for the connection to the distribution network,

28 Government Decree No. 273/2007 (X.19.) on execution of cettain provisions of Act
LXXXVI of 2007 on Electricity.
29 Rules of Distribution, Chapter 7, approved by HEA February 2019.
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their grid connection points can be determined in a way, that their grid connections are
included in a common switchgear, but in this case, neither of the connection points can
be farther than 500 meters from the border of the lot where the small power plant will
be installed.30

Based on the information received from the distribution system operator, the
investor shall prepare a grid connection plan which is subject to the approval of the
distribution system operator, while in case the capacity of the concerned grid is 120 kV,
the grid connection plan shall be approved by the transmission system operator
(MAVIR Zrt.) and the distribution system operator jointly.

The grid connection agreement shall be signed subsequently, and it shall
determine the technical/economic conditions of the grid connection and the
specification of the intangible asset which is embodied by the right to use the capacity
available for the power plant.

The grid connection agreement shall enter into force when the final building
permit of the small power plant was presented to the distribution system operator.
In case the permit is not presented within 2 years, the grid connection agreement shall
terminate.

The Rules of Distribution does not determine a time limit for the distribution
system operator’s process.

(2) Small power plant license issued by HEA: According to the EA, in case the
nominal capacity of a solar system reaches or higher than 0,5 MW, it is subject to
authorization requirement as a small power plant, and in order to start operations, the
power plant needs a small power plant license from the HEA. The small power plant
license is issued in one consolidated process, and it entitles the applicant to statrt the
installation of the power plant and to produce electricity as well. This means, that in
case a small power plant license is granted, the applicant will not need to obtain a
separate license for the operation. The license is valid for a definite term which can be
extended. The HEA — based on the data provided by the applicant — determines the
deadline for the construction in the license.3!

(3) Grid use agreement: Before starting the use of the public grid after the
construction is finished, a grid use agreement shall be concluded with the distribution
system operator, and a balancing membership agreement is necessary as well.

The costs of the procedure for the grid connection consist of a basic fee, a fee
for the establishment of a connection line (only in case of users who are connected at
low voltage) and a fee for the establishment of a public line. The rules for bearing the
costs — including the cases of exemption — are determined in ministerial decree no.
76/2011. (XI1.21.) NFM on the financial and technical conditions of connection to the
public grid.

30 Act LXXXVI of 2007 on Electricity 27. § (22)—(2b).
31 Thid. 80. §.
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3.4. Possibilities for the modification of the legislation concerning the grid
connection of solar power plants in order to speed up the connection

Two thoughts in advance: firstly, the number of the new grid connection
demands increases constantly and significantly, and there is an increase in the number
of the solar plants with higher, 20-50 MW capacity as well, which already have
approved grid connection plans. Consequently, the number and volume of the
demands is on the rise, and with regards to the goals determined in the Energy Strategy,
this tendency is expected to remain unchanged.

Secondly, according to the conclusion of the Energy Strategy in the subject,
”In order to prevent the obstruction of the grid connection of renewable energy
producers by capacity allocations blocked by ’low-quality’, uncompleted power plant
projects, the level of transparency and the economic efficiency shall be increased in
connection with the allocation of connection capacities.”?

In order to increase transparency, one suggestion is to reduce the term
determined in the legislation for the presentation of the final building permit as a
condition for the grid connection agreement’s entry into force, to 1 year. In case it does
not happen within the 1 year term, the grid connection agreement shall terminate.
In parallel or as an alternative to the above mentioned, periodically published capacity
auctions could be introduced.

At the same time, in the spirit of transparency, on the mid-term, it would be
reasonable to lay down the main elements of the grid connection procedure in the
legislation, and the procedural rules (e.g. administrative time limit, conditions of the
conclusion of the grid connection agreement, the development of a digitized platform)
shall be determined in a way, which would enable the semi- automated management of
such requests in a digitized framework. This would ensure, that a digitized system
developed for such purpose could generate automatic response for unproblematic
requests, or requests with setious deficiencies.

3.5. Operational subsidy — Comments concerning the first METAR tender for
premium funds

In accordance with the European Union rules, as from 2020, power plants using
renewable energy sources, thus solar power plants may only receive premium-type
subsidy, while only experimental technologies and pilot-projects may receive subsidy in
the feed in tariff system. The premium system is regulated by the EA,?3 and on the level
of implementation, by governmental decree no. 299/2017. (X.17.) at first place.
The instrument for the subsidy is tendering (METAR tender).*

In the METAR tender, in case of successful tenderers the market selling prices
shall be expanded to the extent of the price offered by the successful tenderer, but the
producers shall manage the sale of the electricity by themselves, and they have strict

32 National Energy Strategy 2030, with an outlook until 2040.

3 Act LXXXVI of 2007 on Electricity 9-13. §.

34 NFM decree No. 62/2016 (XI1.28.) on limits of subsidy for electricity production based on
renewable energy source and on tender process regarding premium type subsidy.
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scheduling and schedule-maintaining obligations. Thus, in the frame of METAR tender,
the lowest subsidy requests are accepted.

According to the relevant legislation, in the tender, power plants to be
established as new investment, and already existing power plants, which will be renewed
from an amount that is more than 50% of the value of the original investment, may
participate.?>  The duration of the subsidy is limited to maximum 20 vyears.
The maximum amount of the offer price shall be determined by HEA, within the
frameworks specified by annex 1 and 2 of governmental decree no. 299/2017. (X.17.).
The annual maximum amount of the subsidy to be allocated was 1 billion HUF in 2019,
while from 2020 until 2026 the yearly amount will be 2,5 billion HUF.

The first METAR tender was conducted in 2019 on a pilot basis, the tender was
published on 2 September 2019, and 2 December 2019 was the deadline for the
submission of the applications.

The main features of the first METAR tender? were the following: (a) Maximum
amount of the subsidy: 1 billion HUF; (b) Quantity of subsidized electricity:
200 GWh/year; (c) Two tender categoties were defined: (c1) Power plant units with a
nominal capacity higher than 0,3 MW, but lower than 1 MW, (c2) Power plant units
with at least 1 MW, but not more than 20 MW nominal capacity; (d) The offer
(technical-economic information document) of the competent distribution system
operator issued to the name of the applicant concerning the grid connection was a
precondition. (¢) The deadline for the start of the commercial operation was uniformly
3 years after the grant decision became final; (f) Only applicants who plan to produce
electricity on Hungarian premises were entitled to receive subsidy; (g) Maximum
amount of the offer price: 26.08 HUF/kWh; (h) The duration of the subsidy was
determined in 15 years, which is shorter than the 20 year maximum according to the
legislation; (i) The applications were sorted by offer prices in ascending order. This is
the only sorting aspect, except in case the offer prices are the same. Based on the
experiences of the first METAR tender, it would be expedient and it would increase
transparency, if in accordance with paragraph 3 of Article 6 of the relevant new
European Union directive (RED I1.)37 an approximate tender-schedule was published,
which indicates tenders planned to be launched in the given calendar year, together
with their planned launch dates.

The extension of the duration of the subsidy to more than 15 years should also
be considered for the first part (first trimester) of the 10-year period of the Energy
Strategy, with regards to solar energy technology’s cost-reduction tendency.

35 Ibid.

3 Tender Process Document — Subsidy of electricity produced from renewable energy sources
in the frame of green premium tender system 2 September 2019.

37 Ditective (EU) 2018/2001 of the European Patliament and of the Council of 11 Decembet
2018 on the promotion of the use of energy from renewable sources.
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4. Improvement of energy efficiency — inspiration from a Viennese example

Encouraging energy saving and the improvement of energy efficiency is a
priority area of the Energy Strategy. In the near future, the most important instrument
of the aforementioned shall be the implementation of the principle ’energy efficiency
first’ in the everyday decision-making. This shall mean, that before energy planning or
investment decisions it has to be examined, if such decisions can be replaced by cost
efficient, technically, economically and environmentally adequate energy efficiency
measures’® The application of the principle shall be introduced among local
governments, public institutions. This is especially so, as it would also help the
implementation of the action called ’large-scale spread of renewable energy’.

Let’s see an example in connection with the above, which could illustrate the
potentials of the principle. In October 2015, Vienna University of Technology won an
Austrian state prize in environmental protection and energy technologies. The building
of the University of Technology — a tower block, built in the 1960s — stands in the city
center of Vienna, and before the renewal it was far behind its age taking into
consideration both energy balance and infrastructure. The building has 11 stories and a
floor area of 13,500 m2. The owner, Bundesimmobiliengesellschaft m.b.H — the
manager of the real estates owned by the Austrian state —, and the tenant of the
building, the University of Technology decided about the complete renewal, under the
name "2015 modernization project’. The goal of the owner and the university was not
only a large-scale reduction of energy consumption, but to turn the old tower block
into an ’energy-positive’ building. The scientific staff of the university and a reseatrch-
development team were also involved into the realization of the renewal, the latter
analyzed more than 9,300 tools and components, recorded the energy consumption of
each and they chose the most efficient for the development.?

As the outstanding results of the renewal, only energy efficient computers and
coffee machines ate available for the personnel and the students, the application of a
dedicated energy management system was introduced, the application of the intelligent
building-management software of the company SAUTER was introduced, the waste
heat of IT servers are used for the building’s heating, energy is recovered from the
elevator-system, and a solar energy system was installed on the top and to the facade of
the building with a surface of 2,199 m2, which fulfills the primary electricity demand of
the building. As a result, the energy consumption of the building decreased by 88%.40

The above example provides an impulse to the enforcement of the energy
efficiency targets and to the actions concerning the implementation of the wide spread
of solar energy systems as well. But first, let’s see briefly the directions of the Energy
Strategy. The Energy Strategy proposes to ensure a cost efficient way of energy savings
by the introduction of an enetgy efficiency obligation system, in the frame of which the
companies (energy distributor, retail energy supplier companies) shall take care of the
generation of certified energy savings by themselves. It is up to the companies
concerned to decide in which segment of their customer base (retail, public, industrial,

3 National Energy Strategy 2030, with an outlook until 2040.
39 2019/02/Bildung_Facts33_Technischen-Universitit-Wien-Osterreich.
40 Ibid.
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service sector) they will accomplish the goals concerning the reduction of the volume
of the energy provided. With regards to the above described example, I would like to
focus on public institutions in the following. The domestic stand consists of 12,000-
15,000 public institutions, which means ca. 960,000 buildings, where the potential of
energy savings is significant. To realize this potential, stricter regulatory obligations are
required.*!

But which proposals for legislative amendment could be appropriate? Public
institutions are obliged to procure high energy efficient products and services in case of
investments with a value of or above the EU threshold in accordance with Act no. 57
of 2015. The way forward could be if at an appropriate point of the public procurement
procedures, the accomplishment of the energy efficiency aspect was evaluated and
measured. In view of the above practical example, it shall be considered to enforce the
aspect of energy-efficiency during the assessment of public procurement procedures,
in a way that is in line with the requirements of the act on public procurement
procedures concerning the assessment criteria, thus in case of such investments, the
preliminary examination of the energy efficiency aspect would be an assessment
criterion, and the promised improvement of energy efficiency shall be accompanied in
the contract with a penalty and the sanction of disclosing the contract breach.
Wienstrom-case (C-448/01) has shown, that regarding public procurement procedures,
the contracting authority shall place at least as much emphasis on the promised
assessment criteria as on the control of their fulfillment during performance.*2

On the other hand, based on the overview of the domestic legislation concerning
energy efficiency it is clear, that energy efficiency regulation is already extended by
several valuable and positive legal instruments (energy specialist adviser, energy audit
obligation in certain cases). However, controlling compliance with the legislation, and
the consistent imposition of legal consequences concerning the obligations to be
fulfilled shall be revised by all means.

5. Greening transport — regulatory directions

According to the Energy Strategy, “the transport sector contributes to ca. 20%
of the total emission, and road transport contributes to 98% of such emission.”
According to the renewable energy directive of the EU (RED I1.), fuel distributors shall
ensure, that by 2030, at least 14% of the total energy consumption of the transport
sector shall come from renewable energy.4* This could be achieved basically from the
results of two areas. The expansion of biofuels on the one hand, and the increase of the
utilization of electricity in transport on the other would enable it.

4 National Energy Strategy 2030, with an outlook until 2040.

# Court decision on 4 December 2003. EVN AG and Wienstrom GmbH versus Republik
Osterreich. Preliminary decision request: Bundesvergabeamt — Austria. Directive 93/36/EGK —
Public procutement for obtaining goods — Directive 89/665/EGK; Case no.C-448/01.

43 National Energy Strategy 2030, with an outlook until 2040.

4 Directive (EU) 2018/2001 of the European Patliament and of the Council of 11 Decembet
2018 on the promotion of the use of energy from renewable sources.
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In connection with the expansion of biofuels, the Energy Strategy expressly
declares, that in order to accomplish the above reduction of emission, the shate of the
so called first generation biofuels, otiginating from foodstuff and fodder crop shall be
increased to around 7 %, while the share of the so called second generation biofuels
produced from waste and biogas shall be increased to 3,5% in the final energy
consumption of transport.4s

Governmental decree no. 186/2019. (VIL.26.) adopted by the Government in
2019 ensures, that by the end of 2020, the proportion of biocomponents in fuel shall
increase to 8,2% (specifically 6,1 % in case of petrol).4

Furthermore, the Government accepted the Green Bus program, which enables
the acquisition and commission of 1300 environment friendly buses until 2029, first by
the acquisition of CNG and EURO-6 classified, modern diesel buses, and as from
January 2022, by using vehicles powered electronically. The program affects
municipalities with population over 25,000, and the Government finances the 20% of
the total costs of the program, while the remaining shall be funded by local
governments and local transport companies. The government support shall be covered
from the incomes of the sale of carbon-dioxide quotas.4’

The Jedlik Anyos Plan 2.0. (Strategy of Domestic Electromobility)# enhances
the expansion of electrical vehicles and their infrastructure. However, the conditions
required for the insertion of electric cats to the electricity system shall be created at the
same time. Within the above frame, I provide an overview about the type of licensees
in the field of electromobility established by governmental decree adopted at the end of
2019.

The provisions of governmental decree no. 243/2019. (X.22.) on certain aspects
of electromobility service distinguishes between the operator, who installs and operates
the charging device and the electromobility service provider, who provides services
concerning the charging device and keeps in contact with the client. The two functions
may as well be managed by the same entity.

Electric charger operational activity may be carried out based on a permit issued
by the HEA upon application for such permit. The application shall be submitted to
the HEA at least 75 days before the planned start of the operation. The holder of the
permit has 18 months after the permit became final to install and start the operation of
the charger, otherwise the permit to install the charger at the given place is lapsed.
In case the number of the changes concerning the chargers’ number, or the type of the
operated chargers reaches 20, the amendment of the permit shall be requested from the
HEA, at least 75 days before the planned change.*

4 National Energy Strategy 2030, with an outlook until 2040. On the legal aspects of waste
management law, see: Csak 2014, 48—61; Olajos 2016, 91-102; Szurovecz 2015, 5-18.

46 Government Dectee No. 186/2019 (VIL.26.) on modification of Government Dectee No.
279/2017 (IX.22.) on sustainability requitements and vetification on biofuels and bio enetgy
source.

47 Hungarian Bus Info 23 January 2020.

48 Ministry of Innovation and Technology: Strategy of Domestic Electromobility, Jedlik Anyos
Plan 2.0. — July 2019.

4 Government Dectree No. 243/2019 (X.22.) on cettain issues of electromobility service.
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The operator shall ensure continuous operation with at least 90 % availability on
a yearly basis, except in case of force majeure. The priority tasks of the operator are to
ensure the grid connection of the charger, to purchase the electricity necessary for the
propulsion of electric cars, furthermore, to ensure the appropriate technical conditions
to serve the clients. The operator is entitled to involve a contributor only in cases
determined in the governmental decree (e.g. to purchase the electricity for the
charging), after the prior written notification of the HEA.50

As from 1 July 2020, the holder of the permit will be obliged to ensure the
technical conditions necessary for the identification of the user, the collection of data
required for accounting, and the operational accounting tasks.>!

The activity of electromobility setvice providers is not subject to a permit, but
the HEA shall be notified at least 75 days before the commencement of such activity.
The entity that fulfills the regulatory conditions will be registered by the HEA as
electromobility setvice provider. The notifier — in case they are involved into the
provision of the electromobility service by the operator of the charging device — shall
prove their legal relationship with the operator of the charging device and they shall
provide the technical identification data of the public charging devices.
The electromobility service provider is the one who concludes contract with the user.
The electromobility service provider ensures the access to the charging device via the
operator, in cooperation with it.>2

The task of invoicing concerning each charging shall be managed by the
electromobility service provider as from 1 July 2020. The invoice shall contain the
account unit price, the quantity of the electricity used (kWh) and the amount to be
paid.?3 The data necessary for accounting shall be forwarded between the operator of
the charging device and the electromobility service provider, in case of occasional
charging immediately after the availability, while in case of a continuous legal
relationship, at latest within 24 hours from the availability. The price of the used
electricity and other fees and costs connected to the operation shall be paid by the
electromobility service provider to the operator of the charging device based on the
agreement between them, against an invoice. The operator of the charging device
ensures the measurement of the electricity used in connection with the electromobility
service, and the actual data necessary for accounting.5+

In my point of view, the more detailed regulation of the separation of the
activities and responsibilities of the two type of licensees will be forced by the issues
emerging during operational functioning, just like it happened a decade ago in case of
the separation of the activities between natural gas distribution system operators and
natural gas traders.>

50 Thid.
51 Tbid.
52 Tbid.
53 Tbid.
54 Tbid.
% On the topic, see: Kazianer 2009, 3-9.

302



Attila Lengyel Journal of Agricultural and

Energy regulation from the perspective of climate protection Environmental Law
The climate protection milestones of the National Energy 28/2020
Strategy and regulatory considerations arisen from them

10.

11.

12.

13.

14.

15.

Bibliography

Banyai O (2014) Ewnergiajog a3 dkoldgiai fenntarthatdsdg  szolgdlatdban, DELA,
Debrecen.

Csak Cs  (2014) Das  Deckungsystem  der  Kostentragung  der
Abfallbewirtschaftung, Journal of Agricultural and Environmental Law, 9(106),
pp. 48—61.

Fodor L (2002) A kornyezetvédelem szempontjainak érvényesilése az
energiajogban, Magyar Kozigazgatds, 52(5), pp. 257-270.

Fodor L (2014) Klimavédelen az energiajogban, Wolters Kluwer, Budapest.

Fodor L (2016) Klimavédelem vs torvényesség a tavhdszolgaltatas helyi szabalyai
kapcsan, Magyar Jog, 63(11), pp. 637-644.

Fodor L. & Banyai O (2014) Some environmental law questions related to the
extension of Paks nuclear power plant, Environmental Enineering and Management
Journal, 13(11), pp. 2757-2763.

Fodor L & Peine F-]J (2013) Der Handel mit Emissionszertifikaten
Europarechtliche Grundlagen — Umsetzung in Deutschland und Ungarn 2004-
2012, Journal of Agricultural and Environmental Law, 8(14), pp. 3-52.

Horvath Sz (2007) Uber die Anfinge der Klimapolitik der FEuropiischen
Gemeinschalft, Journal of Agricnltural and Environmental Law, 2(2), pp. 19—40.
Kazianer | (2009) One of the central problems of the legal regulation of the
natural gas sector Office of Energy versus Office of Economic Competition,
Journal of Agricultural and Environmental Law, 4(7), pp. 3-9.

Kocsis B E (2017) Application of rights included in pillars of Aarhus Convention
during the environmental impact assessment of the Paks II. investment, Journal of
Agricultural and Environmental Law, 12(22), pPp- 77-101,
https://doi.org/10.21029 /JAEL.2017.22.77

Miskolczi-Bodnar Eva (2013) Requirements for the successor to Kyoto The
shortcomings of the current Protocol, Journal of Agricultural and Environmental Law,
8(14), pp. 53-73.

Nagy Z (2012) Kornyezeti addzds szabdlyozdsa a kornyezetpolitika rendszerében, Miskolci
Egyetem, Miskolc.

Olajos 1 (2012) Tdmogatdsi rendszereink é a megijnld energiak, Miskolci Egyetem,
Miskolc.

Olajos I (2016) The legal problems related to re-use of metallic wastes, Journal of
Agricultural and Environmental Law, 11(20), pPp- 91-102,
https://doi.org/10.21029/JAEL.2016.20.91

Olajos I & Szilagyi Sz (2013) A megujulé energiaforrasok eurdpai unids jogi
szabalyozasa, kilonds tekintettel a megujulé energiaforrasokra vonatkozo
iranyelvekre, Publicationes Universitatis Miskolcinensis Sectio Juridica Et Politica 31,

pp. 441-450.

303



Attila Lengyel Journal of Agricultural and

Energy regulation from the perspective of climate protection Environmental Law
The climate protection milestones of the National Energy 28/2020
Strategy and regulatory considerations arisen from them

16.

17.

18.

19.

20.

Seres E L (2016) The question of compliance with the polluter-pays principle
and State aid rules within the European Emission Trading Scheme, Journal of
Agricultural and Environmental Law, 11(21), pp- 63-95,
https://doi.org/10.21029/JAEL.2016.21.63

Szilagyi | E (2010) Az atomenergia szabalyozasa, in: Szilagyi | E, ed., Kirnyezetjog
1L.: Tanulmdnyok a kornyezetiogi gondolkodds korébdl, Novotni Alapitvany, Miskolc,
pp. 181-189.

Szilagyi Sz (2013) A megujuld energiaforrasok magyarorszagi jogi szabalyozasa,
kilonds tekintettel a megujulé energiaforrasok alkotmanyjogi vonatkozasaira,
Magyar Jog, 60(7), pp. 416—425.

Szurovecz Z (2015) Minor infringements in waste management, Journal of
Agricultural and Environmental Law, 10(18), pp. 5-18.

Turkovics I (2012) The difficulties of the application of energy law, Journal of
Agricultural and Environmental Law, 7(13), pp. 105-112.

304



Lengyel Attila Agrar- és Kornyezetjog
Energia szabalyozas klimavédelmi szemmel 2020. 28. szam
A Nemzeti Energiastratégia klimavédelmi mérféldkévei és
az abbdl eredd energia szabalyozasi megfontolasok

LENGYEL Attila*
Energia szabalyozas klimavédelmi szemmel
A Nemzeti Energiastratégia klimavédelmi mérf6ldkévei és az abbdl eredd
energia szabalyozasi megfontolasok™

1. Bevezetd

Egy 2019. novemberi hazai megijulé energia konferencian szembestlt tGbb
eléadd és a hallgatésag is azzal a ténnyel, hogy az energiaszektorban tevékenységet
végzOknek nagyrészt Uj egy klimavédelmi targya el6adas szempontrendszere,
mig a klimavédelem terlletén mikédSknek dontd részt Ujak az energia szektor
szempontjai. A konferencian az 4j Nemzeti Energia Stratégia f6bb tervezett elemei is
ismertetésre kerliltek, melynek bemutatasa soran ugyanakkor jél kérvonalazédtak az
energia szektor és a klimavédelem k6z0s kérdései és a Kormanyzat tervezett valaszai.

Ez az esemény adta késSbb az Gtletet, hogy az 4j Nemzeti Energia Stratégia!
megjelenését kovetGen egy olyan cikk készlljon, amely az energia szabdlyozast
klimavédelmi szemmel tekinti at, és ezen belill részletesebben is kitér ezen Stratégia
egyik fokuszpontjara a naperémivekre és ezen er6muvek létrehozasanak fennalld
adminisztrativ akadalyaira.

2. A nemzetkézi, Eurépai Unids klima semleges kévetelmények és a Nemzeti
Energiastratégia ezt leképez6 f6bb mérféldkovei

Az elsé kotelezé érvényl globalis klima valtozasi megallapodas a Parizsi Klima
Konferencian 2015. decemberében keriilt elfogadasra (Parizsi Klimaegyezmény)2.
Az Eurdpai Uni6 és a tagallamai is a 195 alair6 kézott talalhato.

Attila Lengyel: Energy regulation from the perspective of climate protection, The climate
protection milestones of the National Energy Strategy and regulatory considerations arisen from
them — Energia szabdlyozas klimavédelmi szemmel, A Nemzeti Energiastratégia klimavédelmi
mérféldkovei és az abbdl eredé energia szabalyozasi megfontolasok. Journal of Agricultural and
Environmental  Law ISSN  1788-6171, 2020 Vol. XV No. 28 pp. 289-319,
https://doi.org/10.21029 /JAEL.2020.28.289

* dr. jur., igyvéd, e-mail: a.lengyel@t-online.hu

A tanulmdny ag Igagsagiigyi Minisgtérinm jogdszképzés szinvonalinak emelését célzo programjai keretében
valdsult meg.

! Innovacids és Technoldgiai Minisztérium: Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig
—2020. janudr.

2 Parizsi Klimaegyezmény — within United Nations Framework Convention on Climate Change
(UNFCCC), dealing with greenhouse-gas-emissions mitigation, adaptation, and finance, signed
in 2016.

https://doi.org/10.21029/JAEL.2020.28.289
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Az Egyezmény? 2. cikkelye alapjin, annak célja joval 2°C alatt tartani a globélis
felmelegedés mértékét, és erdfeszitéseket tenni a felmelegedés lehetSség szetint 1,5°C
alatt tartdsara, valamint ennek érdekében gyors széndioxid emisszi6 csokkentést* kell
vallalni, hogy a széndioxid kibocsatas és a széndioxid kivonds egyensulyat elérjik a XXI.
szazad masodik felére.

Az Europai Unié 2016. oktdber 5-én ratifikalta formalisan a Parizsi
Klimaegyezményt. 2018. novemberében az Eurdpai Bizottsag kozzétette az Eurdpai
széndioxid semlegességet. Ezzel Osszefuggésben jelenleg az tveghdzhatasi gaz
kibocsatast az 1990-es évi bazison 40%-al kell csékkenteni 2030-ig. 2019. marciusi
hatirozata alapjan az Eurdépa Parlament egy ennél sokkal ambiciézusabb kibocsatas
csokkentési célt kért meghatarozni a széndioxid semlegesség 2050-ig torténd elérése
érdekében.

Ezzel parhuzamosan a magyar Kormany megkezdte a Nemzeti Energiastratégia
2030, kitekintéssel 2040-ig dokumentum kidolgozasat, mely 2020. januarjaban kerilt
kozzétételre és egyik legfontosabb célkitlizése az energiatermelés dekarbonizalasa,
igy el is jutottunk a témédhoz: Energia termelés/szabalyozas klimavédelmi szemmel.

A Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig (tovabbiakban:
Energiastratégia) legfontosabb célkitizései az aldbbiak: ,,(a) az energiaszuverenitds és
az energiabiztonsag megerdsitése, (b) a rezsicsOkkentés eredményeinek fenntartisa
valamint (c) az energiatermelés dekarbonizalasa, ami csak az atomenergia és a megajuld
energia forrasok egyiittes alkalmazasaval lehetséges.”

Az Energiastratégia késébb régziti, hogy ,,a magyar villamosenergia-termelés
legnagyobb része két forrasbdl szarmazzon: atomenergiabol® és megujuld energiabdly
elsGsorban naper6muivekbdl.””s

Ezt koéveti a hazal energiamix felvazoldsa, mellyel kapcsolatban az
Energiastratégia alabbi f6 célszamai emelhetSk ki: ,,(a) A napenergia és az atomenergia
egyuttes alkalmazasaval 2030-ra a magyarorszagi villamos energiatermelés 90 szazaléka
szén-dioxid mentes lehet. (b) Magyarorszag villamosenergia termelésének kozel felét a
karbonsemleges nuklearis energia adja. A Paks 2 beruhazassal ez az arany hosszutivon
is fenntarthat6. (c) A hazai beépitett fotovoltaikus kapacitas 2030-ra meghaladja a 6.000
MW-ot, 2040-re megkozeliti a 12.000 MW-ot.”

Ezekhez a célkitizésekhez mindenképpen érdemes hozzatenni, hogy az immar
publikus 4j Energiastratégia teljesen egyértelmivé teszi a megijuld energiak kapcsan is a
hazai prioritast, a naperémivek elsGdleges fokuszba helyezésével.l0

3 Parizsi Klimaegyezmény.

+ A témahoz lasd: Fodor & Peine 2013, 3—-52; Miskolczi Bodnar 2013, 53—73; Seres 2016, 63-95.
5 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.

¢ Az atomenergidhoz kapcsoldédé jogi kérdések kapesan lasd kilénésen: Fodor & Banyai 2014,
Kocsis 2017, 77-101; Szilagyi 2010, 181-189.

7 A megijulé energidhoz kapcsolédd jogi kérdések kapesan lasd kiléndsen: Olajos & Szilagyi
2013, 441-450; Szilagyi 2013, 416-425.

8 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.

 Uo.

10 Uo.
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A Nemzeti Energia stratégia a tovabbiakban meghatirozza azokat a
Programokat, amelyek a  stratégiai  id6tavon  legfontosabb  célkitGzések
megvalésitasahoz, igy a dekarbonizalas esetén is szikségesek. Ez utdbbi esetben
operativ szinten Ugy fogalmaz, hogy ’végrehajtjuk az energiaszektor klimabarat
atalakitasat’, mint programot.!!

Ez a program a kdvetkezS harom lényeges stratégiai feladat, akcié végrehajtasat
jelenti: (a) a megujulé energia, elsGsorban a naperémivek nagyobb arinyu
hasznositasat, (b) az energia hatékonysag javitasat és (c) a kozlekedés z6lditését.

3. A megujul6 energia, ezen beliil a napenergia nagyobb aranyd hasznositasa

Magyarorszag megujulé energiaforrasbol  szarmazé  energiafelhasznalasanak
aranya 2017-ben 13,3%-ot tett ki. Ezen beltl a villamos energia felhasznalas tertiletén
1994-t61 2017-ig 2,2%-161 7.5%-ra nétt a megujuld energia aranya és az Energiastratégia
altal megcélzott forgatokényvben 2030-ra a megijuld energiaforrasok aranya 20%-ra né
a villamos energia felhasznalas tertletén.!2

Az Energiastratégia szerint a z0ldités kézponti eleme a napelemes kapacitasok
bévitése. Ehhez kulcsfontossagu, hogy koltséghatékony versenyzé eljarasban legyenek
megszerezhet6k a termelési timogatasok, tovabba a kovetkez6 10 évben
valoszintsithetd elsGsorban a napenergia hasznositasaval 200.000 haztartasi méretQ
kiser6m@ létesitése melynek alapjat a technologiai koltség csOkkenés és a
hatékonysagjavulas adja meg.!3

Osszességében cél, hogy a brutté végsé energiafelhasznaldson beliil a megdjulé
energiaforrasok aranya minimum 21%-ra n6vekedjen, ezt ugyanakkor az
Energiastratégia a rendelkezésre 4ll6 Eurdpai Unids beruhdzasi timogatasok mértékétdl
és a koltséghatékony mikoédési timogatasi rendszertdl (elére meghirdetett kiszamithatd
METAR tenderek) teszi fiiggévé.14

A napenergia kapacitisok bdéviléséhez a pénzigyi forrasok mellett
elengedhetetlen egy kiszamithatd, gyors engedélyezési eljaras. De hogy all ebbdl a
szempontbodl a naperdmuvek hazai engedélyezése?

3.1. A kiser6mii kategdriaba tartozé naperémiivek engedélyezési eljarasa

A koévetkez6kben a kiser6mid kategériaba tartozé naper6mivek engedélyezési
eljarasat tekintem at réviden. A villamos energiardl szo0lé 2007. évi LXXXXVI. tv.
(tovabbiakban: VET) vonatkozé rendelkezései!s szerint a 0,5 MW vagy azt meghalado
névleges teljesité képességl és az 50 MW névleges teljesité képességet el nem érd
naperémiuvek tartoznak a kiserémi kategériaba (tovabbiakban: Kiserémd).

11 Uo.
12 Uo.
13 Uo.
14 Uo.
152007. évi LXXXVI. tv. a villamos energiardl, 3. § 32. pont, 74. §.
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A Kiser6muvek kapcsan a koévetkez6 miszaki berendezések vonatkozasaban
mertl fel épitési vagy vezetékjogi engedély beszerzési kotelezettség: i) az eréma
vonatkozasaban, i) az erémlvet a kozcéld haldzattal Osszekapesold  termel6i
kozépfesziltségli vezeték ¢és iil) az atalakité berendezés kategéria ald tartozd
kozépfeszultségl  transzformator/kapcesoloallomds, vagy (ha erre szikség van)
nagy/kozépfesziltségl alallomds 1étesitése vonatkozasiban.

Az engedélyezés folyamata az aldbbiak szerint alakul: (a) Kilon fejezetben kertil
nevesitésre, de sorrendben elsé a halézati csatlakozasi terv elosztdi engedélyes felé
torténd benyujtisa jovahagyasra. (b) Ezt kovet a 382/2007 (XI1.23.) Korm rendelet
szerinti er6md sajatos épitési engedélyezési eljards melyet az illetékes févarosi/megyei
kormanyhivatal jarasi hivataldhoz, mint I. fokd hatésaghoz (tovabbiakban: Hat6sag) kell
benyujtani.!¢ (c) Ezt kévetSen, vagy az épitési engedélyezési eljarassal egyidGben az
épitési engedély jogosultja/varomanyosa kezdeményezi a Hatdésignil a termeldi
kozépfeszultségli  vezetékkel/transzformator — allomassal  kapcsolatos — vezetékjogi
engedélyezési eljarast.!” (d) A Magyar Energetikai és K6zmi-szabalyozasi Hivatalnal az
elosztéi  engedélyessel — megkotott  halézatcsatlakozasi  szerzGdés  alapjan
kezdeményezhetS a kiser6mivi Gsszevont engedély’® iranti eljaras. (e) A kivitelezés
befejezését kovetden a termeldi vezeték/transzformétor allomds kapesan tizemeltetési
engedély,!” mig a naperémid kapcsin hasznalatbavételi engedély? irant eljaras
kezdeményezendé a Hatdsagnal. (f) A folyamat végén az elosztéi engedélyessel
halézathasznalati szerz6dés kotés torténik.

A Hatosag az 531/2017 (X11.29.) Korm rendelet 1. § (1) bekezdése alapjan ezen
rendelet 1. szamd mellékletében megjeldlt kézigazgatasi eljarasokban az ott megjeldlt
szakkérdésekben az ott meghatarozott hatésagokat, mint szakhatdsagokat jeldli meg.
A villamosenergiaipari  épitéstigyi hatdsagi  engedélyezési  eljards kapcsan  ezen
szakhatésagok az alabbiak: (1) Kézlekedési Miniszter — polgari célu repiilés biztonsaga;
(2) Katonai légugyi hatosig - allami célu repulés biztonsiaga /foldfelett vezeték
létesitése esetén/; (3) Illetékes onkormanyzat jegyzGje, Budapesten a f8jegyz6 — helyi
telepiilésrendezési eszkozokkel valé Gsszhang; (4) Hivatasos katasztréfavédelmi szerv
helyi szerve — tizvédelmi kovetelmények érvényre juttatisa.?!

Tovabba a 382/2007 (XI1.23.) Korm. rendelet 6. § (3) bekezdése szerint a
4. szamu melléklet 3. pontja szerinti szakkérdéseket a Hatdsag vizsgalja.
Ezek a szakkérdések a termdéféld mindségi védelme, az erdSre gyakorolt hatdsok
vizsgalata, a k6zutra gyakorolt hatasok, a természetvédelem, tajvédelem, levegévédelem,
zajvédelem, a kulturlis 6rokség védelem, a foldtani szempontu vizsgalat, a gazipari
tevékenység, az asvanytermelés védelme.

16.382/2007 (XI1.23.) Korm. rendelet a villamosenergia ipari épitésigyi hatosagi eljarasi
rendelkezésekrdl 23. §.

17 Uo. 24.§.

18 2007. évi LXXXVI. tv. a villamos energiardl 80. §.

19°382/2007 (XII.23.) Korm. rendelet a villamosenergia ipari épitésigyi hatosagi eljarasi
rendelkezésekrdl 25-26/B. §.

20 Uo. 27-30. §.

21 531/2017 (X11.29.) Korm. rendelet az egyes kozérdeken alapuld kényszerité indok alapjan
eljaré szakhat6sagok kijelolésérdl.
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Tovabba a 382/2007 (XI1.23.) Korm. rendelet 6. § (2) bekezdése szerint az
épitési engedélyezési eljarasokban a 4. szamu melléklet 2. pontja szerinti kézmivek,
kezel6k és tzemeltet6k — érintettségliktSl fligeben — hozzajarulasukrol nyilatkoznak.
Ezen entitisok az aldbbiak: (1) tutkezel6k; (2) vasuti palyahdlézat mikodtetd;
(3) repulStér tizemeltetSk; (4) vizgazdalkodasi tarsulatok; (5) tavkozlési szolgaltatd
(6) viz-csatornazasi muvek; (7) halézati engedélyes; (8) foldgaz eloszto;
(9) tavhoszolgaltatd, tavhotermels;22 (10) KT'V-internet szolgaltato; (11) kozlekedési
tarsasagok; (12) foldgaz szallitasi rendszeriizemeltets; (13) kdolaj szallitovezeték
tzemeltetGje;  (14)  kéménysepré-ipari  szerv, kéménysepré-ipari  szolgaltatd,
kéménysepr6-ipari kbzszolgaltatd.

Az engedélyeztetési eljaras soran - annak el6feltételeként - a kozhiteles e-kézmi
nyilvantartasban szerepl$ és érintett kézmu valamint az egyéb nem kézmi szolgaltatok
hozzajarulasukrdl nyilatkoznak.

Az épitési engedély iranti kérelmet a 382/2007 (XI1.23.) Korm. rendelet 3. szimu
melléklet 7. pontja, valamint az 5. szamu melléklet szerinti tartalommal kell benyujtani a
Hatésaghoz.

Az eljarasi hataridé a fenti épitéstigyi eljarasokban 25 nap.2> A Hatdsag kérelemre
soron kivili eljaras folytathat le, melynek lefolytatisa esetén az ugyintézés hatarideje
15 nap. A kivitelezés megkezdését kévetSen benyijtott, miszaki sziikségességbdl eredd
épitési engedély modositasi kérelem tgyében a Hatésag soron kivil jar el, nem
mérlegelhet a soron kiviili eljaras elrendelése kapcsan.2*

Az 4j altalanos kozigazgatasi rendtartasrol szolé 2016. évi CL. tv. rendelkezései
alapjan hianypétlas az eljarasi hataridén belil egyszer rendelhet6 el és az beleszamit az
tgyintézési hatarid6be. Szakhatésag kirendelésére, illetve szakkérdés vizsgalatira
ugyancsak az tgyintézési hataridén belil van lehet6ség. Maganak a kozigazgatasi dontés
kozlésének is az Ugyintézési hatéridGbe bele kell férnie. Amennyiben a kozigazgatasi
szerv tullépné tgyintézési hataridejét, Ugy az eljaras adminisztrativ dijat meg kell fizetnie
az Ugyfél részére2> -A Hatdsag dontése a kozléstSl szamitott 15 napos fellebbezési
hatarid6 leteltét kévetben valik véglegessé, kivéve, ha az Osszes érintett fél lemond
fellebbezési jogardl, ebben az esetben ezt kévetben azonnal véglegessé valik.

Az épitésugyi eljarasokban az Ugyfél a kérelmet elektronikusan is benyujthatja,
ebben az esetben a Hatdsag és a szakhatdsig az eljarast elektronikus Ugyintézés
keretében folytatja le.

Osszességében megallapithats, hogy az elmult 10 évben az épitésiigyi
engedélyezési eljarasok hatarid6i egységesedtek és rovidiltek, a bevondsra kerils
szakhatésagok és a kézmi cégek kore Osszességében csokkent, a vizsgalt szakkérdések
szama ugyanakkor nem lett kevesebb.26

22 A kapcsolédé jogi kérdések kapesan lasd Fodor 2016.

23 382/2007 (XI1.23.) Korm. rendelet a villamosenergia ipari épitésiigyi hat6sagi eljarasi
rendelkezésekrdl 7/A. §.

24 Uo. 5. § (5)-(6).

252016. évi CL. tv. az altalanos koézigazgatasi rendtartasrol 44. §, 50-51. §.

26 Meguajul6 Alapu Energiatermel6 Berendezések Engedélyezési Eljarasa — Energia Klub a Dr.
Lengyel Attila Ugyvédi Troda bevonasaval 2010.
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3.2. A kiser6mii kategoériaba tartozé naperSmiivek engedélyezési eljarasanak
modositasi lehet8ségei a gyorsabb engedélyezés érdekében

Ahhoz, hogy tovabb csokkenjenek a naper6mivek engedélyezésének
adminisztrativ terhei két gyorsabban megvaldsithaté (quick-win) és két kozéptavon
megval6sithaté (mid-win) javaslatot fogalmazok meg a kévetkezSkben:

Az egyik quick-win lehet, hogy ahol ko&zépfesziltségli termel6i vezeték
vezetékjoganak jovahagyasara kerilt sor, és ezen jévahagys hatirozat véglegessé
valasatol szamitott 2 éven belill ugyanezen a helyen Gjabb napelem parkkal kapcsolatos
4j termel6i vezeték elhelyezésére keril sor, a korabbi jovahagyé hatarozatra tekintettel
az Uj vezetékjog iranti kérelem benyujtisa mellSzhets legyen, azt felvalthatna egy
el6zetes bejelentési kotelezettség a Hatdsag felé.

A masik quick win lehet, hogy a jov6ben csak elektronikusan javasolt eljarast
lefolytatni, azzal, hogy az eljarassal érintett ingatlanok kapcsan a tulajdoni lap beszerzése
a Hatdsag feladata.

A koézéptava, kidolgozast igénylé javaslatok (mid-win) a tovabbi lényeges
adminisztracios teher csOkkentés érdekében és a naper6mivek latvanyos tetjedésének
elémozditasa érdekében a kovetkezSben foglalhaték Ossze. Tovabbra is szamtalan
koézmU vallalat lehet érintett az eljarasban valamint a szakkérdések kore is rendkiviil
széles. Bzek szamottevs, de ésszerl csOkkentése érdekében 10j ’szemiivegre’ van
szitkkség: meg kellene jeldlni a jogszabaly(ok)ban azokat a szakkérdéseket és
koézmiveket, amelyek az épitésigyi engedélyezés soran mindenképpen vizsgalandok,
bevonanddk, a tobbi szakkérdés és kézml tarsasig vonatkozasaban pedig lehetéséget
kellene adni az Ggyfélnek, hogy felmérje és az engedély kérelemben kilén nyilatkozat
keretében jelezze mely szakkérdések és kézmi tarsasagok érintettsége nem all fenn az
adott eljarasban. Az ugyfél nyilatkozataban foglaltakat a hatésignak nem kellene
vizsgalnia, ezen szakkérdésekben nem kellene allasfoglalast kérnie tovabba ezen kézmt
tarsasagokat nem kellene nyilatkozattételre felhivnia. Azaz a jelenleg hatalyos
szabalyozast javasolt felilvizsgalni a szakkérdések és a kézmu tarsasigok tekintetében
az Uj *dekarbonizalasi cél’ megvaldsithatésaga érdekében.

3.3. Naperémiivek villamos energia halézati csatlakozasanak szabalyozasa,
valamint a MEKH kiser6miivi engedély kiadasi eljarasa

Az alabbiakban a halézatra termelé naper6mu létesitéshez szikséges halézati
csatlakozas folyamatat vazoljuk.

A létesitend6 kiserémivi kategdriaba tartozé naperémi  altal megtermelt
villamos-energia tovabbitasa érdekében elkeriilhetetlen a termeldi, vagy magan
vezetékkel a kozcéld halézathoz t6rténé csatlakozds. A halézati csatlakozasra
a VET valamint az annak végrehajtasirdl szolé 273/2007. (X.19.) Korm. Rendelet
(VET Vhrt.)?7 szabadlyai iranyadok.

27.273/2007 (X.19.) Kotm. rendelet a villamos energiardl sz6lo 2007. évi LXXXVI. tv. egyes
rendelkezéseinek végrehajtasarol.
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(1) Halozatcsatlakozasi szerz6dés megkotése: A halozatcsatlakozasi szerz6dés
megkotésének folyamata a jelenleg hatalyos, a MEKH altal jévahagyott Elosztoi
Szabalyzat?® alapjan:

A csatlakozasi  szerz6dés — megkotésének  folyamata a kérelmez$
igénybejelentésével indul, amely alapjan az elosztéi engedélyes koteles muszaki
gazdasagi tajékoztatast adni a kérelmezSnek.

A VET szerint, amennyiben az erémd a csatlakozasi pont kialakitdsat
kozépfesziltségen, a kiserémi elhelyezésére szolgald telek hataran igényli, akkor az
elosztd koteles ezt az igényt teljesiteni. Ha az adott csatlakozasi szerz6dések megkotése
el6tt tobb, egymassal szomszédos telephelyen létesitendd kiser6mi nydjt be elosztd
halézatra vonatkozo csatlakozasi igényt, ezen esetben a csatlakozasi pontokat ugy is ki
lehet jeldlni, hogy a halézati csatlakozasok k6zos kapcsoléberendezésben valésuljanak
meg, de az egyes csatlakozasi pontok egyike sem lehet 500 méternél messzebb az adott
kiser6m elhelyezésére szolgald telek hatarat6l.2

A beruhdz6 az elosztdi tajékoztatas alapjan halézatcsatlakozasi tervet koételes
késziteni, amit az elosztdi engedélyes — 120 KV-os halézatra csatlakozas esetén az
atviteli rendszeriranyitoval (MAVIR Zrt.) egyiitt — hagy jova.

Az ezt kévetSen megkotésre kertlé halézatcsatlakozasi szerz6dés a haldzati
csatlakozas mUszaki/gazdasagi feltételeinek, valamint az erémivet megilletd,
a rendelkezésre all6 teljesitmény igénybevételére valé jogosultsigban megtestesild
vagyoni értékil jog meghatirozasara iranyul.

A halbzati csatlakozasi szerz6dés akkor 1ép hatalyba, amikor az er6mu az elosztoi
engedélyes részére a Kiserémi létesitésére vonatkozd jogerSs épitési engedélyt
bemutatta. Amennyiben erre két éven belil nem kertl sor, akkor a halézati csatlakozasi
szerz6dés megszinik.

Az FElosztéi Szabalyzat az elosztéi engedélyes eljarasa tekintetében eljarasi
hatarid6t nem allapit meg.

(2) MEKH kiserémivi 0Osszevont engedély: A VET szerint, amennyiben
a napelemes rendszer névleges teljesitSképessége a 0,5 MW-ot eléri vagy meghaladja,
ugy engedélykételes kiseréminek minéstl, s mint ilyennek, a mikédés megkezdéséhez
a MEKH altal kiadott, kiser6mivi Gsszevont engedélyre van sziiksége. A kiser6miivi
Osszevont engedély egy eljarasban Osszevontan keriil kiadasra és mind a létesitésre,
mind a villamosenergia termelésre feljogositja a kérelmez6t. A kiserSmivi Osszevont
engedély esetében tehat kilén mukodési engedélyt nem  kell beszereznie
a kérelmezdnek. Az engedély hatirozott idSre sz6l és meghosszabbithat. A MEKH
a kérelmez6 altal szolgaltatott adatok alapjan az engedélyben meghatarozza a kivitelezés
hataridejét.?0

(3)Halézathasznalati  szerz6dés: A koézcélihalbzat-hasznalat megkezdésének
feltétele a kivitelezést kdvetSen az elosztoi engedélyessel megkotott halézathasznalat
szerzGdés és a mérlegkdr tagsagl szerz6dés megkotése.

28 MEKH altal j6vahagyott Eloszt6i Szabalyzat 2019.02.h6 — 7.1. Fejezet.
29.2007. évi LXXXVI. tv. a villamos energiardl 27. § (2a), (2b).
30 Uo. 80. §.
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A halézati csatlakozassal Gsszefliggésben az eljaras dija a csatlakozasi alapdijbol,
csatlakozévezeték létesitési dijbol (csak kisfesziiltségen csatlakozo felhasznald esetében)
illetve kézcéla vezeték létesitési dijbol all. A koltségviselési szabalyokat — ideértve
a mentességi eseteket is — a kézcéla villamos halozatra csatlakozas pénzilgyi és muszaki
feltételeirdl szolé 76/2011. (XI1.21.) NFM rendelet hatirozza meg.

3.4. Naperémiivek halézati csatlakozasi szabalyozasa modositasanak
lehet8ségei a gyorsabb csatlakozas érdekében

Eloljaroban két gondolat, az egyik, hogy a halézati csatlakozasi igények szama
folyamatosan ¢és jelentésen novekszik és a nagyobb méretd 20-50 MW névleges
teljesitményd, jévahagyott csatlakozasi tervvel rendelkez6 napelem parkok szama
ugyancsak novekszik. Kovetkezésképpen az igények darabszama és volumene is
felfutoban van és a tendencia az Energiastratégiaban megjelens célokra figyelemmel
valtozatlan marad. A masik az Energiastratégia e targyban jelzett konklazidja, miszerint
»Annak érdekében, hogy a megtjuld termelSk halézatra csatlakozasat ne akadalyozzak
’rossz mindség’, meg nem valésulé erémivi projektek altal blokkolt kapacitas lek6tések,
névelni kell a transzparenciat és a kdzgazdasagi hatékonysagot a halézati csatlakozasi
kapacitasok elosztasaban.””3!

A transzparencia novelése érdekében az egyik javaslat lehet, hogy a csatlakozasi
szerzG6dés kapcesan 1 évre csOkkentik azt az idStartamot, ami alatt a jogerSs épitési
engedély bemutatasanak, mint jogszabalyban nevesitett hatalybalépési feltételnek meg
kell torténnie. Amennyiben erre nem keril sor 1 éven belul, Ggy a csatlakozasi
szerz6dés megszinik. Ezzel parhuzamosan, illetve ennek alternativajaként bevezetésre
keriilhet a rendszeres id6koz6nként meghirdetett kapacitas aukcio.

A transzparencia jegyében ugyanakkor kézéptavon jogszabalyi szinten indokolt a
halézati csatlakozas eljarasi rendjének lényeges elemeit szabalyozni, és az eljarasi
szabalyokat (pl. ugyintézési hatarids, halézati csatlakozasi szerzédés megkotésének
feltételei, digitalizalt felilet kialakitasa) ugy megallapitani, amely lehet6vé tenné ezen
kérelmek digitalizalt keretek kozott részben automatikus kezelését. Azaz a
problémamentes kérelmek és az alapvet6 hianyossagban szenvedd kérelmek esetében az
erre kialakitott digitalizalt rendszer automatikus valaszt generalhatna.

3.5. Miik6dési tamogatas — Az els6 METAR tenderrel kapcsolatos észrevételek

Osszhangban az FEurépai Unids szabalyozdssal a megtjulé energiaforrast
hasznosité erémivek, igy a naperdmuivek esetében is kizardlag a prémium tipusu
tamogatas igénybevételére van lehet6ség 2020-t6l, a kotelezd atviteli rendszerben pedig
csak a kisérleti technoldgiak és a mintaprojektek juthatnak timogatishoz, melyet a

31 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.

312



Lengyel Attila Agrar- és Kornyezetjog
Energia szabalyozas klimavédelmi szemmel 2020. 28. szam
A Nemzeti Energiastratégia klimavédelmi mérféldkévei és
az abbdl eredd energia szabalyozasi megfontolasok

VET32 valamint végrehajtasi rendeleti szinten elsé helyen a 299/2017 (X.17.) Korm.
rendelet szabélyoz. A timogatas eszkoze a tender (METAR tender).33

A METAR tenderen nyertes palyazok esetében a piaci értékesitési ar kertil
kiegészitésre a palyazaton nyertes ar mértékéig, de a termelSk a villamos energia
értékesitésr6l maguk gondoskodnak és szigord mentrendadasi- és tartasi kotelezettség
terheli ket. A METAR tender keretében a legalacsonyabb tamogatasi igények keriilnek
ily médon elfogadasta.

A vonatkoz6 jogszabalyok szerint a tenderen az 10j beruhdzassal 1étrej6vé
er6mivek és azon meglévé er6mivek indulhatnak, amelyek az eredeti beruhazasi érték
50%-at meghaladé mértékben feldjitisra kertilnek.3* A timogatas id6tartama legfeljebb
20 év. Az ajanlat ar legmagasabb értékét a MEKH hatirozza meg a 299/2017 (X.17.)
Korm rendelet 1.szamu és 2. szamu mellékleteiben meghatarozott keretek kozott.
A tamogatids ¢éves maximalis kioszthaté Osszege 2019-ben 1 Mrd Ft volt,
mig 2020-2026-ig évente 2,5 Mrd Ft.

Az els6 METAR tender lefolytatisra keriilt 2019-ben pilot jelleggel,
2019. szeptember 2-a volt a kifras kézzétételének idépontja és 2019. december 2-a volt
a palyazat benyujtasanak hatarideje.

Az elsé METAR tender’s legfontosabb eclemei az aldbbiak voltak:
(a) A tamogatas maximuma: 1 Mrd Ft. (b) A timogatott villamos energia mennyiség:
200 GWh/év. (c) Két palyazati kategéria kerilt meghatirozasra: (c1) 0,3 MW-nal
nagyobb, de 1 MW-nal kisebb névleges teljesit6képességti Erémiiegységek; (c2) legalabb
1 MW, de legfeljebb 20 MW-os névleges teljesit6képességli Erémiegységek.
(d) Az illetékes elosztéi engedélyesnek a palyazé nevére szOl6, halézati csatlakozasra
vonatkoz6 ajanlata (miszaki-gazdasagi tajékoztatd) elfeltétel. (e) Kereskedelmi tizem
kezdetére vonatkoz6 hataridé egységesen, a jogosultsigot megallapité hatarozat
véglegessé valasatol szamitott 3 év. (f) Kizardlag magyarorszagi telephelyen torténd
villamosenergia termelést tervez$ palyazé nyerhetett el timogatast. (g) Az Ajanlati ar
legmagasabb értéke: 26,08 Ft/kWh. (h) A timogatis idStartama a jogszabaly dltal
meghatarozott maximum 20 éves id6tartamnal alacsonyabb értékben, 15 évben kerilt
meghatarozasra. (i) A palyazatok az ajanlati ar névekvé sorrendje szerint kertltek sorba
rendezésre. Egyéb sorba rendezési szempont nincs, kivéve, ha azonosak az ajanlati arak.

Az elsé METAR tender tapasztalat alapjan célszerd és a transzparenciat tovabb
néveld javaslat, hogy a vonatkozé 4j Eurdpai Unids Direktiva (RED I1)3¢ 6. cikke
(3) alapjan a tenderek vonatkozasiban egy hozzavetSleges utemterv kertljon
kozzétételre, mely tartalmazza az adott naptari évben tervezett tendereket azok
elinditasanak tervezett idépontjaval.

322007. évi LXXX. tv. a villamos energiarél 9-13. §.

3 62/2016 (X11.28.) NFM trendelet a megajulé energiaforrasbdl szirmazé villamos enetgia
termelési tamogatas kotlatairdl és a prémium tipusu timogatasra iranyuld palyazati eljarasrol.

3 Uo.

3 Palyazati kifrasi dokumentacié. Megujul6 energiaforrasbél termelt villamos energia timogatasa
palyazati z6ld prémium rendszer keretében 2019. szeptember 2.

36 Ditective (EU) 2018/2001 of the European Patliament and of the Council of 11 Decembet
2018 on the promotion of the use of energy from renewable sources.
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Megfontolandé tovabba az Energiastratégia 10 éves periédusinak elsé
id6szakaban (els6 harmaddban) a tamogatis idGtartamanak 15 évrél magasabb
id6tartamra torténé névelése tekintettel a napenergia technolégia koltségestkkenési
tendenciajara.

4. Az energiahatékonysag javitasa — egy Bécsi példa inspiraciéja

Az energia megtakaritds OsztOnzése, az energia hatékonysag javitisa kiemelt
teriilete az Energiastratégianak. Ennek egyik legfontosabb eszkoze lesz a kozeljovében
az ,els6 az energiahatékonysag” elvének mindennapi dontési gyakorlatban vald
meghonositasa. Bz azt jelenti, hogy az energetikai tervezési, beruhazasi dontések el6tt
meg kell vizsgalni, hogy azok részben vagy egészben felvalthatok-e kéltséghatékony,
technikailag,  gazdasagilag  és  kornyezetvédelmi — szempontbol — megfelel§
energiahatékonysagi intézkedésekkel.” Az elv alkalmazasit be kell vezetni a helyi
6nkormanyzatok, kozintézmények kérében. Annal is inkdbb, mert ez egyittal segiti a
megujuld energia nagy aranyu terjedése c. akcié végrehajtasat is.

Nézziink meg ennek kapcsan egy példat, amely illusztralja a fenti elvben rejlé
lehetéségeket. A Bécsi Muszaki Egyetem 2015 oktoberében osztrak —allami
kornyezetvédelmi és energia technoldgiai dijat nyert. Bécs kézpontjaban van a Mszaki
Egyetem épiilete, egy toronyhidz, amely az 1960-as években épilt és a feltjitas el6tt
mind az energia mérlegét, mind az infrastruktirajat tekintve messze el volt maradva a
koratol. Az épiilet 11 emelet magas és 13.500 nm teriilettel rendelkezik.

Az épllet tulajdonosa a Bundesimmobiliengesellschaft m.b.H, — amely az osztrak
allami tulajdonban 1évé ingatlanokat Gzemelteti — és a bérlGje, a Mlszaki Egyetem egy
teljes feldjitasrol dontétt 2015 modernizacids projekt név alatt. A tulajdonos és az
egyetem nem csak egy nagy mértékd energiafelhasznalas csOkkentést tzott ki célként,
hanem a régi toronyhazat egy energia pozitiv épiletté kivanta atalakitani. A felujitas
megvaldsitasiba az egyetem tudomdanyos munkatirsai és egy kutatds fejlesztési team is
bevonasra kertlt, utébbi tobb mint 9.300 eszkdzt, komponenst elemzett, rogzitette
azok energia felhasznalasat és a leghatékonyabbakat valasztotta ki a fejlesztéshez.38

A felujitas kiemelkedd eredményei, hogy csak energiahatékony szamitégépek és
kavéf6z0k elérhetGk a személyzet és az egyetemistik részére, egy dedikalt energia
menedzsment rendszer alkalmazasanak bevezetése, a SAUTER cég intelligens épiilet
menedzsment szoftvere alkalmazdsanak bevezetése, az IT szerverek hulladék héjének
hasznositasa az épulet fGtésében, energia kinyerés a lift rendszerébdl és 2199 nm
feltletd napenergia rendszer telepitése az épiilet tetejére és homlokzatira, amely teljesiti
az épilet elsédleges villamos energia igényét. Az épiilet energia felhasznalasa mindezek
kovetkeztében 88%-al csékkent!?

A fenti példa egyszerre ad impulzust az energiahatékonysagi célok érvényesitése
és a napenergia rendszerek széles kord terjedése akciok megvaldsitasihoz. De nézziik
el6bb roviden az Energiastratégiai iranyokat.

37 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.
38 2019/02/Bildung_Facts33_Technischen-Universitit-Wien-Osterreich.
39 Uo.
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Az Energiastratégia az energia megtakaritds koltséghatékony modjat az
energiahatékonysagi kotelezési rendszer bevezetésével javasolja biztositani, melynek
keretében a vallalkozasoknak (energia eloszto, kiskereskedelmi energia értékesitd
vallalatoknak) maguknak kell gondoskodnia igazolt energia megtakatitisok
keletkeztetésérdl. Az érintett tarsasigok maguk donthetik el, hogy tUgyfélkorik mely
szegmensében (lakossagi, kozintézményi, ipati, szolgaltatasi szektor) teljesitik a
szolgaltatott energia mennyiségének mérséklésére kitGzott célokat. Az ismertetett példa
okan a koézintézményekre térek ki a kovetkez8kben. A hazai allomany mintegy
12.000-15.000.k6zintézményt cca. 960 ezer épiletet jelent, ahol jelentés az energia
megtakaritisi potencidl. Ennek kiaknazasara szigorabb jogszabalyi kotelezettségek
kertilnek el6irasra. 40

De milyen jogszabily moédositasi javaslatok lehetnek — célravezetSkr
A kozintézményeket kotelezi a 2015. évi LVIL tv. az Unids értékhatart elérd vagy
meghaladé beruhdzasok esetén magas energiahatékonysagi teljesitmény( termék,
szolgaltatas beszerzésére. Tovabblépés lehetne, hogy a kdzbeszerzési eljaras megfelel§
pontjan az energiahatékonysagi szempont teljestilésének értékelése és visszamérése
megtorténhessen. A fenti gyakotlati példa figyelembevételével megfontoldsra javasolt
kozbeszerzési eljarasok értékelése keretében érvényesiteni az energiahatékonysagi
szempontot akként, hogy az megfeleljen a Kbt. altal az értékelési szempontra el6irt
kovetelményeknek, azaz ilyen beruhdzasok esetén értékelési szempont lenne az
enetgiahatékonysagi szempont teljesiilésének elézetes vizsgalata és az {gért
energiahatékonysagi javulas mértéket a szerz&désben koétbérrel és szerz&désszegés
kozzétételének szankcidjaval egészitené ki ajanlatkérs. Az an. Wienstrom (C-448/01)
tgy ugyanis arra vilagitott ra, hogy a kézbeszerzésben az értékelési szempont {gérete
mellett annak a teljesités soran t6rténd ellendrzésére is legalabb akkora hangsulyt kell
helyeznie ajanlatkérének.#! Masrészt a hazai energia hatékonysagi szabalyozas
attekintése alapjan j6 lathat6, hogy szamos 4j értékes, eléremutatd jogintézménnyel
(energetikai szakreferens, egyes esetekben energetikai auditalasi kételezettség) béviilt az
energiahatékonysagi szabalyozas. Ugyanakkor az abban foglaltak szamonkérése, a
jogkovetkezmények kovetkezetes elbirasa a  teljesitendd  kotelezettségek esetében
mindenképpen feltlvizsgalando.

5. Kozlekedés zolditése — szabalyozasi iranyok

Az Energiastratégia szerint az ,,0sszes emisszid cca. 20%-aért a kozlekedési
szektor, ezen beldl a kibocsatisok 98%-aért a kozuti kozlekedés a felel6s.””#2 Az Unids
megljulé energia iranyelv (RED IL) értelmében az Uzemanyag-forgalmazoknak
biztositaniuk kell, hogy 2030-ra a megdjulé energia a kozlekedési agazat teljes

40 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.

41 A Birésag (hatodik tanacs) 2003. december 44 itélete. EVN AG és Wienstrom GmbH kontra
Republik Osterreich. Flézetes dontéshozatal iranti kérelem: Bundesvergabeamt — Ausztria.
93/36/EGK irdnyelv — Arubeszerzéste iranyulé kozbeszerzés — 89/665/EGK iranyelv.
C-448/01. sz. ugy.

42 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig.
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energiafelhasznaldsanak legaldbb 14%-at tegye ki#? Ez alapveten két terilet
eredményeibdl adodhat 6ssze. Egyrészrél a biolizemanyagok térnyerése, masrészt a
villamos energia kézlekedési célu felhasznalasanak novelése teheti ezt lehetGvé.

Az Energiastratégia a biotizemanyagok tetjedése kapcsan explicit t6gziti, hogy a
fenti emisszié csOkkentés érdekében az élelmiszerbdl és  takarmanynévényekbdl
szarmazé Un. elsé generaciés biotizemanyagok aranyat kézel 7%-ra, mig a hulladékbdl
elGallitott un. masodik generaciés biotizemanyagok és biogaz aranyat 3,5%-ra emeljiik a
kozlekedés végsS energia-fogyasztasaban.* A Kormany altal 2019-ben elfogadott
186/2019 (VIL.26.) Korm. rendelet biztositja, hogy 2020 végére a biokomponensek
aranya az tzemanyagokban 8,2%-ra (ezen beldl a benzinben 6,1%-ra) névekedjen.4s

A Kormany tovabba elfogadta a Zdld Busz programot, amely 1300
kornyezetbarat busz beszerzését és lzembe helyezését teszi lehetévé 2029-ig, elsé
kérben CNG és EURO-6 besorolasu korszer dizel buszok beszerzése utjan, majd
2022. januatjatol mar csak elektromos meghajtasu jarmavek atjan. A program a 25.000.
feletti lakossagu telepiiléseket érinti és ennek keretében a Kormany a teljes program
koltségének 20%-at finanszirozza a tobbi forrast az 6nkormanyzatoknak és a helyi
kozlekedési tarsasagoknak kell elGteremteniiik. A Kormanyzati tdimogatas a szén-dioxid
kvota értékesitésébdl befolyo bevételbdl kerill fedezésre.46

A Jedlik Anyos 2.0. terv (Hazai Elektromobilitisi Stratégia)*’ elSsegiti az
elektromos jarmiveknek és infrastruktarajanak terjedését. Emellett ugyanakkor meg kell
tetemteni az elektromos autdézas hazai villamos energiarendszerbe  t6rténd
beillesztéséhez szikséges feltételeket. Ennek keretében attekintem az elektomobilitas
teriletén 2019. év végén Kormany rendeleti szabalyozassal kialakitott engedélyesi
kornyezetet.

Az elektromobilitas szolgiltatis egyes kérdéseirdl sz6l6 243/2019 (X.22.) Korm.
rendelet. rendelkezései szétvalasztjak a toltot telepitd és tizemeltetS tevékenységet végzo
toltéberendezés tizemeltetSt az azon szolgaltatast nyujto, az tgyféllel kapcsolatban 1évs
elektromobilitas szolgaltatotél. A két feladatkort ellathatja ugyanaz a szervezet is.
Az elektromos t6lt6 tizemleltetési tevékenységet engedély kérelem alapjan a MEKH-t8l
kapott engedély birtokaban lehet végezni. Az engedélyért a tevékenység tervezett
megkezdése el6tt legalabb 75 nappal kell a MEKH-hez kell fordulni. Az engedélyesnek
az engedély véglegessé valasatol szamitva 18 hénapja van a tolté belizemelésére,
ellenkezé esetben az adott t6lté helyszinére vonatkoz6 engedélye hatalyat veszti. Ha a
tolt6k szamaban, illetve az tzemeltetett t8lt6k tipusaban bekévetkezd valtozasok szama

43 Ditective (EU) 2018/2001 of the European Patliament and of the Council of 11 December
2018 on the promotion of the use of energy from renewable sources.

4 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig. A hulladékgazdalkodashoz kapcsol6do
jogi kérdések vonatkozasiban liasd kilénosen: Csak 2014, 48-61; Olajos 2016, 91-102;
Szurovecz 2015, 5-18.

45 186/2019 (VIL26.) Korm. rendelet A biolzemanyagok és folyékony bio-energiahordozok
fenntarthatdsagi kovetelményeirdl és igazolasardl szolé 279/2017 (IX.22) Korm. rendelet
modositasarol.

46 Magyar Busz Info 2020. januar 23.

47 Tnnovéciés és Technoldgiai Minisztérium: Hazai Elektromobilitasi Stratégia, Jedlik Anyos 2.0.
terv — 2019. julius.
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eléri a 20-at, akkor az engedély modositasat kell kezdeményeznie az engedélyesnek a
MEKH-nél a tervezett valtozast megeléz6en legalabb 75 nappal#® Az lzemeltets
folyamatos tizemeltetés keretében a t6lt6kén éves szinten 90%-os rendelkezésre allast
kell biztositson, kivéve a vis maior esetét. Az lizemelteté kiemelt feladata a toltd
halézati csatlakozasanak biztositdsa, az elektromos auték meghajtasahoz sziikséges
villamos energia beszerzése, tovabba a megfelel6 muszaki feltételek biztositasa az
ugyfelek kiszolgalasa érdekében. Az tzemelteté kézremikédét csak a rendeletben
meghatarozott esetekben (pl. t6ltéshez szitkséges villamos energia beszerzése) vehet
igénybe, a MEKH elSzetes irasbeli tajékoztatasat kbvetSen.*

Az tzemeltetd 2020. jalius 1-t6l koteles lesz biztositani a felhasznald
azonositasanak technikai feltételeit, illetve az elszamolashoz sziikséges adatok gytjtését,
valamint az iizemeltetési elszamolasi feladatokat.0

Az elektromobilitas szolgaltatdi tevékenység nem engedély koteles tevékenység,
de azt legalabb 75 nappal a tevékenység megkezdése el6tt a MEKH-hez be kell
jelenteni. A Hivatal a jogszabalyi feltételeket teljesit6 entitast nyilvantartasba veszi, mint
elektromobilitas szolgaltatét. A bejelentének, amennyiben a t6ltGberendezés tizemeltetd
bevonja az entitist az elektrombilitas szolgaltatds nyujtasaba, igazolnia kell a
toltéberendezés tizemeltetével fennalls jogviszonyat, tovabba kozolnie kell a nyilvanos
toltéberendezések muszaki azonositd adatait. Az elektromobilitas szolgaltatd szerz6dés
kot a felhasznaloval. Az elektromobilitas szolgaltaté a tdltéberendezéshez vald
hozzaférést a toltéberendezés tizemeltetS utjan, vele egylittmikédve biztositja.5!

A toltésenkénti szamlazasi feladatot az elektromobilitis szolgaltatdé koteles
végezni 2020. jalius 1-t6l. A szamla tartalmat képezi az elszamolasi egységar, a
felhasznalt villamos energia mennyiség (kWh) ¢és a fizetendS ellenérték.52
A tOltéberendezés Uzemeltetd és az elektromobilitds szolgaltatdé kozott  az
elszamolashoz sziikséges adatok tovabbitasa eseti tOltésnél a rendelkezésre allast
kovetSen azonnal, tartds jogviszony esetén a rendelkezésre allast kdvetd 24 6ran beluli
meg kell térténjen. A felhasznalt villamos energia arat és az tizemeltetés egyéb dijait és
koltségeit az elektromobilitas szolgaltatd a tolt6berendezés tzemeltetének az egymas
koz6tt megallapodas alapjan szamla ellenében fizeti meg. A t6ltéberendezés tizemeltetd
biztositja az elektromobilitds szolgaltatashoz igénybe vett villamos energia mérését és
az elszamolashoz szitkséges valos adatokat.>3

Meglatasom szerint a két engedélyes kozott tevékenységi, felelGsségi hatarok
tovabbi részletesebb szabalyozasat az operativ mikodés soran felmertlé megoldand6
problémak fogjak kikényszeriteni, csakugy, mint egy évtizeddel ezel6tt a £61dgaz elosztdi
engedélyes és a foldgazkereskedelmi engedélyes kozott tevékenységi lehatarolas
esetében.>*

48243 /2019 (X.22.) Korm. rendelet. az elektromobilitas szolgéltatas egyes kérdéseirdl.
4 Uo.

%0 Uo.

51 Uo.

52 Uo.

5 Uo.

54 A témahoz lasd Kazianer 2009, 3-9.
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Abstract

The regulation of biofuels is such an interface of energy law and agricultural law having regard to the aspects of
climate protection, for which the significance of legal regulation is steadily increasing in these days. In 2020 the
ratio of bioethanol and bioester mixced to the fuels increased to 10%. In this article, I undertake to collect the
area’s most important sources of international, European Union and domestic regulations in order to get a clear
picture abont the current situation of the interface of energy law legislation and climate protection.
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1. The international legislation of biofuels

The involvement of the biofuels to the production among the rules of land use
change, as a special instrument of the reproduction of carbon stocks, appeared among
the assets of Kyoto Protocol.! According to the rules of the Protocol, the member
states, which carry out deteched carbon-dioxide absorbing activity in the given period,
with their activities (afforestation, reafforestation, arable and pasture farming), the
member states may increase their emission quotas.? However the climate borne
activities (deforestation, carbon-dioxide emission of agricultural machines) required by
the agricultural sector must be deducted from the growth.

The protocol categorised the land use change-related investments into two
groups. The first group contains the increase of carbon stocks accompanied with
carbon-dioxide absorbing, the other group contains the substitution of carbon with
renewable raw materials arisen from production in this case.?

In the original version of Kyoto Protocol, only the afforestation and
reafforestation, so the increase of carbon stocks became mandatory and applicable
elements by the member states.

Istvan Olajos: The renewal of the legislation regarding the production and sustainability
certification of biofuels — A biolizemanyagok elGallitisara és fenntarthatésagi tanusitisara
vonatkozé jogi szabalyozas megujitasa. Journal of Agricultural and Environmental Iaw ISSN 1788-
6171, 2020 Vol. XV No. 28 pp. 320-343, https://doi.org/10.21029/JAEL.2020.28.320

* dr. jur., PhD, associate professor, University of Miskole, Faculty of Law, Department of
Agticultural and Labour Law, e-mail: civoliga@uni-miskolc.hu

** This study has been written as part of the Ministry of Justice programme aiming to raise the standard of law
edncation.

! Grassi et al. 2012, 874.

2 See on the support issues of emissions trading: Seres 2016, 63-95. cf. Miskolci Bodnar 2013,
53-73.

3 Oliva et al. 2004, 347.
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Since 2011, according to the agreement concluded in Durban, for the developed
states, which are in Annex I of Kyoto Protocol, the absorbing carbon-dioxide derived
from forest, arable and pasture farming may be involved. The member states calculate
the margin of the carbon-dioxide’s emission and absorbing from the amount of the
products calculated from logging, the acres of areas affected by human interventions
dealt with natural habitats and the margin of the flooding and draining of water
habitats.*

2. The EU legislation of biofuels

The international obligations, however affect several member states, do not
involve obligations at EU level and there is not any legislative pressure. Based on the
Communication no. 94 issued by the European Commission in 20125 prepared for the
next decade, the carbon dioxide emission absorbing ability of agriculture will radically
decrease. The amount of the change is 60 tonnes, which is equal to the overall
greenhouse gas emission of Bulgaria, Denmark, Ireland and Sweden. Beside such level
of growth, the failure of EU’s legislation could not be a realistic alternative. One
alternative of the legislation is that the European Union establishes the effort sharing
sector to control the emission of non-industrial areas. To this sector, beside the land
use legislation, the service, household and waste management sectors are also included.
In this round, the union design calculates steadily decreasing emission. This calculation,
regarding the legislation of sectors concerned, this plan is not realistic. Therefore, the
distribution sector must continue to share into ESD (Effort Sharing Decision) sector,
which summarizes the service and household emissions, and the abovementioned land
use system (LULUCF, which means land use, land-use change and forestry).6

In the EU legislation, the land use changes have two forms. On the one hand,
when the parcel of biomass extends to an other, non-agricultural area. This is so-called
direct land use change. The other change is a kind of land use change, when the
agricultural land use replaces a much larger carbon absorbing capacity area (forest,
wetland).”

After such political background, Directive 2009/28/EC of the European
Patliament and of the Council on the promotion of the use of energy from renewable
sources and amending and subsequently tepealing Directives 2001/77/EC
and 2003/30/EC (hereinafter referred to as RED or Directive) was issued, which
contains the following provisions regarding biofuels.

The generally defined goals of RED: increased use of energy from renewable
sources, reduce of greenhouse gas emissions, reduce its dependence on imported oil in
the transport sector, achievement of economic growth through innovation and growth
of employment.

4 Gytire 2018, 153—154.

> Communication from the Commission COM (2012)94, 6-9.
¢ Gawel & Gritt 2011, 329.

7 Ibid. 329-330.
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Among the specific goals, the RED primarily provides 20% use of energy saving
and 10% mix rate in connection with biofuels and bioliquids. So the Directive
determines different goal to the transport sector among the renewable energy sources.
Naturally, behind this purpose, the reduce of greenhouse gas emission can be found, as
an overall purpose, which points back to the sustainable development. The reduce of
greenhouse gas emission is fulfilled not only to foresee the 10% mix rata, but also with
the gradual increase of the mandatory greenhouse gas emission saving appeared in the
sustainability criterias, which increases from 35% to 60%.

The Directive determines such criterias, on the basis of which the biofuel is
qualified as sustainable. Only this kind of biofuels can be taken into account in case of
measuring compliance with the requirements of this Directive concerning national
targets,® measuring compliance with renewable energy obligations,” eligibility for
financial support for the consumption of biofuels and bioliquids,!® which meet the
requirements determined in Article 17 (2)—(6).

This means, when the member states reports about the fullfillment of its
undertakings, only the biofuels, which meet the requirement, can be taken into account
to the calculation of greenhouse gas emission saving. If the member state does not pay
sufficient care to the operatibility of its national sustainability system, it may cause
serious consequences. Since the biggest influence on the fullfilment of undertakings and
as its result on the acquirement of financial supports can be only caused by good and
well organised national sustainability system.!!

The mandatory requirements to be fullfilled were defined by RED and these
are the following: minimum 35% greenhouse gas emission saving, from 1 January 2017
it is 50%!'2 and from 1 January 2018 it is 60% in installations in which production
started on or after 1 January 2017.

In case of the detailed prohibitions regarding the areas from which the raw
material originates, the RED determines the defined areas (highly biodiverse
grassland)!? and prohibits to use raw material obtained from land with high carbon
stock,! furthermore prohibits to use raw material obtained from land that is peatland,!5
only in very exceptional circumstances.

In case of the production of the agricultural raw material used as biofuels, shall
be respected the environmental protection compliance criterias and the minimum
requirements for good agricultural and environmental condition.!

The RED Directive, in order to promote the use of waste, among the
abovementioned requirements, requires only the fullfilment of the provision on the

8 RED Article 17 (1) Point a).

9 Ibid. Article 17 (1) Point b).

10 Ibid. Article 17 (1) Point b).

11 On the comprehensive analysis of the system before RED see: Olajos & Szilagyi 2013,
441-450.

12 This deadline was modified by the ¢ ILUC Ditective (Ditective (EU) 2015/1513 of the
European Parliament and of the Council of 9 September 2015).

13 RED Atticle 17 (3).

14 Ibid. Article 17 (4).

15 Ibid. Article 17 (5).

16 Ibid. Article 17 (6).
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greenhouse gas emission saving in case of biofuels and bioliquids producted by waste
and residues.!”

The fullfilment of sustainability requirements shall be proven by the economic
operators in case of final product.!® The proving of it is possible only in such a way,
that the adherence of standards is also proven to the raw materials and intermediate as
the part of production process. So the information on raw materials and intermediate
products shall be connected to the final product, which is possible with the supply-
chain.’®

The fullfilment of the requirements can be proven credibly, if there is a well-
organised and established control and certification body. The RED also determines
detailed requirements for the member states.

The Directive determines the control of compliance with the criterias defined in
Article 17. The method of this control is contained by Article 18. The economic
operators shall prove, that they meet the requirements defined in Article 17. This shall
be verified by the member states. The method is the use of mass balance system, which
detailed provisions are defined by Article 18 (1) Points a)—c).

The verifying of compliance is possible in three methods: in the frame of
national certification system; in the frame of voluntary certification system or based on
bilateral or multilateral agreements with third countries approved by the Commission.20
So the sustainability of biofuels can be proven and verified only in the framework of
the abovementioned systems.

The Directive also determines, that the obligation of member states with the
certified data covers:2! the robustness of the information provided by economic
operators; availability of data based on the aforementioned information; and an
independent audit and in case of this audit, it shall be verified whether the systems used
by economic operators are accurate, reliable and protected against fraud and it shall
evaluate the frequency and methodology of sampling.

The other important legislation is Directive 98/70/EC of the European
Patliament and of the Council of 13 October 1998 relating to the quality of petrol and
diesel fuels and amending Council Directive 93/12/EEC (hereinafter referred to as
ILUC). It was amended several times, the last one is the Regulation (EU) 2018/1999 of
the European Parliament and of the Council of 11 December 2018 on the Governance
of the Energy Union and Climate Action, amending Regulations (EC) No 663/2009
and (EC) No 715/2009 of the European Patliament and of the Council, Directives
94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and
2013/30/EU of the European Patliament and of the Council, Council Directives
2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No 525/2013 of the
European Parliament and of the Council .22

17 Ibid. Article 17 (1).

18 Banyai 2014, 184.

19 Ibid.

20 Ibid.

21 RED Article 18 (3)

22 See Energy Union Regulation (Regulation (EU) 2018/1999 of the European Patliament and of
the Council of 11 December 2018)

323



Istvan Olajos Journal of Agricultural and
The renewal of the legislation regarding Environmental Law
the production and sustainability certification of biofuels 28/2020

Regarding the assessment of the quality of petrol and diesel, ILUC requites to
mix bio-ethanol in petrol and such fatty acid methyl ester detivaties in diesel, which the
quality of fuel is not reduced, however its sustainability with the removal of the
greenhouse gas used with its cultivation from the athmosphere increases. The EU
countries assign the liability of the annual verifying and reporting regarding greenhouse
gas emission calculated for the full life cycle deriving from the fuel to the fuel suppliers.

Fuel suppliers shall reduce as gradually as possible life cycle greenhouse gas
emissions per unit of energy from fuel and energy supplied by up to 10% by
31 December 2020, compared with the fuel baseline standard.?? This reduce involves
6% national binding target, which shall be achieved until 31 December 2020 and an
indicative 2% binding target, which shall also be achieved until 31 December 2020 with
the type of the energy cartier tranported for the purpose of transport and/or the
application of any technology, which is able to reduce the quantity of greenhouse gas
emitted during the full life cycle of fuel compared with energy carrier derived from the
fuel or the unit of delivered energy carrier. Furthermore it contains a 2% indicative
reduce binding, which shall be achieved until the abovementioned deadline with the
purchase of auctioning allowances based on the clear development mechanism of
Kyoto Protocol.24

All EU member states ate obliged to give information about their national fuel
quality and the reduce of greenhouse gas intensity of petrol and diesel ensured to
vehicles, and non-road mobile machinery until 31 August each year in a report, wherein
the member states summarize all relevant data of the previous calendar year. The EU
member states collect data, in accordance with the relevant European standards, in the
system crated for the purpose of verifying the quality of fuel. All member states are
obliged to give information in accordance with the Directive 98/70/EC Article 8 (1)
and (7a) until 31 August each year. Article 8 (1) determines the summary of the data
regarding fuel quality control, which were collected between 1 January to 31 December
of the previous calendar year. The Article 7a obliges the fuel suppliers to reduce the
intensity of greenhouse gas ensured to the energy carriers for the purpose of road
transport.2>
The member states are obliged to give information about their progression until 31
December each year.26

3. The elements of domestic legislation

The domestic legislation of biofuels and bioliquids are regulated by an act and a
governmental decree, furthermore a Ministry of National Development decree on
greenhouse gas emission. The act contains the general statements and definitions.
This act can be considered as a fremawork regulation, which authorises to create the
detailed rules of the relevant areas. The covernmental decrees and the Ministry of
National Development decree contain these mentioned detailed rules.

23 See Council Directive (EU) 2015/652 Annex I1.

24 De Vera 2016.

25 See on the sustainability criterias: Banyai 2013, 45-57.

26 Ditrective 98/70/EC of the Eutopean Patliament and of the Council.
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The act is the Act CXVII of 2010 on the promotion of the transport purpose
usage of renewable energy renewable and the reduce of greenhouse gas emission used
in transport (hereinafter referred to as Act). This act was amended by Act LV of 2017
from I September 2017.

In connection with the decree, we can speak about two decrees. The first is the
Governmental Decree no. 343/2010 (XIL.28.), which regulated the sustainability
requirements of energy carriers until 23 September 2017. The other one is the currently
valid Governmental Decree no. 279/2017 (IX.22).

The Ministry of National Development decree is the Ministry of National
Development Decree no. 39/2017 (X.9.) on the calculaton of the avoidance of
greenhouse gas emission regarding the compliance with the sustainability requirements
of the biofuels and bioliquids.

We can see that the legislator chose such method that it modified the Act, which
is considered as lex generalis, in order to give a new frame to the practise.
This amendment is very considerable at first sight and it seems to completely override
the previous legislation. However, with a close examination, it can be seen that the
changes are very important, but they are smaller, what they appeared at first glance.

Why was it necessary to transform the Act and the sustainability and follow-up
system? The transformation of the Act and the establishment of a sustainability
sertification system were necessary based on two reasons. On the one hand the
previous act did not meet all requirements laid down in Directive 2009/28/EC. On the
second hand, the European Parliament and the Council adopted a new directive in
2015, which was the Directive (EU) 2015/1513 of the European Parliament and of the
Council of 9 September 2015 amending Directive 98/70/EC relating to the quality of
petrol and diesel fuels and amending Directive 2009/28/EC on the promotion of the
use of energy from renewable sources. This directive modified RED Directive.

The deficiencies of the RED’S implementation did not cause setrius risk until
1 January 2017, because the 35% saving threshold could be achievable by the default
greenhouse gas emission values defined by BioGrace. The problem was arisen, when
the saving threshold increased 50%, which could not be achievable by the default
values in case of all biomass regarding the production of biofuels and bioliquids. It can
be achievable with unique calculated value. The previous domestic legislation
completely prohibited to use unique values in the biofuels greenhouse gas emission
system. This was caused by the lack of the audit system. It has become clear to the
market participants that the system is unusable to the certification of the sustainability
of rapeseed-biodiesel from 1 January 2017. They turned away from the domestic
national voluntary system and chose international voluntary certification system in
order to certify the sustainability of their products.

The task was double for the legislator. On the one hand, it had to modify the
provisions of RED, which were not satisfactorily implemented earlier. On the second
hand, it had to implement the provisions of the new directive to the domestic law.
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4. The most important changes
4.1. Act CXVII of 2010

Among the explanatory notes of the Act, some new definitions appeared and
some definitions were changed. It is necessary to examine such definitions, which effect
the change of the regulatory system.

At first, it should be mentioned that the Act introduces some new definitions
and also modifies some of the existing ones. The definition of ’biofuel’, as a commonly
used category has been changed slightly. The part of products used as blending
component’ was omitted and materials producted from ’biomass’ and not ’typically
biomass’ are under the definition.

The Act determines ‘bioliqueds’ as a new definition, which are liquid fuels, but
they are not used for transport purposes, but they are producted from biomass, t00.27
Maybe in this case, the name of propellant can be more accurate instead of fuel.

Beside the biofuels, the valid Act determines three other categories regarding
fuels. The first is the ‘alternative fuel’?8. Inter alia, electricity used for transport was also
taken to this category. The second is the 'non-biological origin, liquid or gaseous fuels
derived from renewable energy sources’?, which are not producted from biomass, but
they are used as fuels. The third category is the ’renewable fuel. The materials derived
from non-biological origin renewable energy sources, which are excluded because of
the omitted ’typically’ part from the definition of ’biofuel’, are also taken to this
category beside the biofuels meet the sustainability requirement. So it has become a
collection category for the fuels derived from renewable energy sources, without taking
account of the type of the source. With this way, the definition of ’biofuel’ ,which
functioned as an umbrella concept eatlier, received a restrictive interpretation and
compared with its previous content, it includes the materials, which are under the scope
of the Act, in a smaller round and it was changed by the definition of ’reneable fuel’.
The legislator took the materials excluded from the category under new definitions,
which made the opportunity to establish a more differentiated regulatory system.
In parallel, the valid Act expanded the scope of the definition of ’fuel’ 3!,as compared
with the previous content (motor gasoline, diesel gasoil, compressed natural gas (CNG),
liquefied natural gas (LNG)), the definition also includes the biofuels, synthetic and
paraffinic fuels, natural gas, including biomethane, in gaseous form (compressed natural
gas (CNG)) and liquefied form (liquefied natural gas (LNG)), and liquefied petroleum

27 Act CXVII of 2010 1. § Point 11.

28 Tbid. 1. § Point 2: 7alternative fuels means fuels or power sources which serve, at least partly,
as a substitute for fossil oil sources in the energy supply to transport and which have the
potential to contribute to its decarbonisation and enhance the environmental performance of
the transport sector. They include, inter alia: electricity, hydrogen, biofuels, synthetic and
paraffinic fuels, natural gas, including biomethane, in gaseous form (compressed natural gas
(CNG)) and liquefied form (liquefied natural gas (LNG)), and liquefied petroleum gas (LPG).”

29 Ibid. 1. § Point 23.

30 Ibid. 1. § Point 20.

31 Ibid. 1. § Point 17.
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gas (LPG). It is important, that according to the new regulation, the biofuel is not a
separate category, it is one group of the fuels within the renewable fuels.

In addition to the abovementioned, among the explanatory notes, the Act also
introduces a new definition, which was necessary because of the implementation of
ILUC. This definition is the ’processing residue2 The processing residue is a substance
that is not the end product(s) that a production process directly seeks to produce; it is
not a primary aim of the production process and the process has not been deliberately
modified to produce it. This definition is worth to examine a little more. According to
the valid Hungarian regulation (Act CLXXXV of 2012 on Waste, hereinafter referred
to as Waste act) a substance or object, resulting from a production process, may be
regarded as being waste?? or byproduct.3* The Waste act regulates, that a substance or
object, resulting from a production process, the primary aim of which is not the
production of that item, may be regarded as not being waste, but as being a by-product
if all of the conditions of the Waste act are met.? Otherwise, it shall be regarded as a
waste. So the Waste act does not know other categories regarding these materials only
the aforementioned categories (waste or byproduct). Such materials have a waste or
byproduct status.? So according to valid Act and ILUC, the materials resulting from a
production process of biofuels are ’processing residue’, but there is no adequate
legislation regarding the use, sales and possible registration of these materials. In my
opinion, because of the relative status with byproduct, the legislation would be
advisable to create to the Waste act. Until this happens, this concept remains only a
definition without the opportunity of practical use. This is also proven by the fact, that
the Governmental Decree no 279/2017 (IX.22) 9. § (3) Points 4 b) and ¢) only
determines ’final product’, ’byproduct’ and ’waste’, it does not mention ’processing
residue’. In this three distributions, the processing residue can not be found. Neither as
a separate status, nor under an existing status.?’

The Act also determines the definition of Biofuel Greenhouse Gas Emission,
which was not defined in the previous regulation.3® So the Biofuel Greenhouse Gas
Emission System is a national voluntary sustainability system, which was obvious
eatlier, but the Act did not include it explicitly.

Among the changes, it should be mentioned that in accordance with the
abovementioned changes of definition, beside the definition of *fuel’, the definition of
’bioliquid’ was also added to the legislation.

32 Ibid. 1. § Point 10.

3 Act CLXXXV of 2012 2. § (1) Point 23: ”waste shall mean any substance or object which the
holder discards or intends or is required to discard.”

3 Ibid. 8. § ”A substance or object, resulting from a production process,
the primary aim of which is not the production of that item, may be regarded as not being waste,
but as being a by-product if all of the following conditions are met.”

3 Ibid. 8. § Points a)—¢).

36 Toéth 2017, 211-215.

37 Szurovecz 2015 5-18 cf. Csdk 2014, 5-21.

3 Act CXVII of 2010 1. § Point 6. "Biofuels Greenhouse Gas Emissions System shall mean a
national sustainability voluntary system implementing the requirements of Directive
2009/28/EC of the European Patliament and of the Council.”
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In case of the determination of ’greenhouse gas emission claculated to the full
life cycle™, the legislator removed the marketed fuel and its mixed ingredients from the
text. This constraint is revelant taking into account the material scope of the Act.

There is an interesting change in the text of the Act. The 2. § determines that the
10% share of the transport purpose energy use producted from renewable energy
sources shall be achieved from 2020, but the valid text determines that it should be
achieved in 2020. In my opinion, the new text version also raises interpretation
questions. However it can be said that, that in the Hungarian version of RED Directive,
both versions can be found, and the expression of ’in’ appears typically more times.*
Furthermore, in the Hungarian text of ILUC, we can experience it, too. In the English
language text, we can see a more varied picture, because we can find the expressions of
’by’, ’for’, *until’ and ’in’.

A new part was added to the Act as follows: ”Monitoring the origin of
bioliquids, biofuels, intermediate products and their raw materials.” The previous
legislation did not contain any provision in connection with monitoring, it was added to
the Act as a new element. The obligation of monitoring is mandatory for biomass
trader, the biomass processor and the fuel supplier. They can fulfill their obligation via
public electronic registration operated by the agricultural administrative body. This
registration’s Hungarian name is BIONYOM (hereinafter referred to as BIONYOM).

The change of the regulatory system significantly affects the provisions of the
sustainability certification. In the third chapter (the sustainability requirements of
bioliquids, biofuels and intermediate products) 3. § (3)—(4), the legislator foresees a fine
from HUF 100.000 to HUF 1.000.000, if the obliged person doen not comply with the
provisions defined in the Act or its implementing decree. This fine can be imposed in
case of two obligation groups, separately: 1. obligation of monitoring; 2. obligations
regarding sustainability certification. From these groups, the fine regarding monitoring
obligation was not the part of the previous regulation. This is a new element of the
legislation and it is fully in line with the establishment of the new, mandatory
registration system.

4.2. Governmental Decree no. 279/2017 (IX.22.)

In the Act, the legislator authorizes the Government*! to determine the scope of
the biofuels and bioliquids; requirements regarding the sustainable production of
biofuels and bioliquids; the detailed registry, certification and monitoring rules of the
production, process and distribution; the designation of tha authority responsible for
the qualification, registration and control; and the control of data which are necessary
for the submission of the certificate or evidence confirming the sustainable production.

Based on the authorisation, the Government prepared the Governmental Decree
no. 279/2017 (IX.22) (hereinafter referred to as Decree), which has repealed the
previous regulatory contained by Governmental Dectee no. 343/2010 (XI1.28).

3 Act CLXXXV of 2012 1. § Point 15.
40 RED introduction (13), Article 3 (4); Annex I; Annex VI.
4 Act CLXXXV of 2012 13. § (1).
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The biggest innovation of the Decree is, that in order to ensure the monitoring
(follow-up), it introduces the concepts of TBIONYOM registration” and BIONYOM
customer’. The concept of ’'BIONYOM customer’ was added by the Decree in its 1. §
Point 8), which means the biomass trader, the biomass processor and the fuel supplier,
who has registry number from the monitoring registration of biofuels and bioliquids.
The "BIONYOM registration’ is the monitoring registration, which is detailed by the
legislator in the Act 8/A. §. The extended definition is determined by the Decree.42

Before the Governmental Decree entered into force, only the registration to the
Biofuel Greenhouse Gas Emission System registration was mandatory for the biomass
trader, the biomass processor and the fuel supplier. The new regulation adds the
'BIONYOM registration’ to it. The establishment of the new regulation ensures more
precise determination of the quantity of biomass, biofuels or bioliquids produced,
marketed or mixed in Hungary, because not only the quantities certified in the
Hungarian national voluntary sustainability system, but also the quantities certified in
any other national voluntary ot international voluntary systems appear in the
registration, furthermore the quantities certified based on a document issued in
accordance with a national agreement concluded beween the European Commission
and a third country also appear in it.

There is a change, which is necessary to examine here, although during the
analysing of the Act, it is also arisen. I examine here, because this Decree is, which
establishes the sustainability requirements. The change is the full exclusion of the
auditors and the audit system from the new regulation.

The credibilty and reliability of the sustainability certification system depend on
that the data, values and documents appeatred in the system be real and verified. In my
opinion, this is only achievable with well-trained and registered auditors. Furthermore,
in case of the fullfilment of the requirements in connection with the saving of
greenhouse gas emission determined in RED Directive, only real data shall be provided.

The RED Directive expressively requires for the member states that the member
states shall take measures to ensure, that the economic operators submit reliable
information.*> The genuine control is not be reached only with a registration without a
real physical control. In order that that the member state is able to achieve this physical
control, trained and registered auditors employed by the member state are necessary.
Until this control is achieved, the member states does not fully fulfill its obligation.
Furthermore without this control, the real certification of the 50% avoidance of
greenhouse gas emission required from 1 January 2017 can not be imagined.

The current system tries to solve the problem in such a way, that it uses
administrative solution in the Ministry of National Development Dectree no. 39/2017
(X.9.) on the rules of the calculation of the elusion of greenhouse gas emission in
connection with the compliance with the sustainability requirements of biofuels and

42 Governmental Decree 279/2017 (IX.22) 10. § (1): VBIONYOM registration shall mean an
electronic administrative registration operated by the agticultural administrative body, which
purpose is the monitoring of biomass — including cultivated and uncultivated biomass —,
intermediate products, biofuels and bioliquids produced, collected, processed, marketed at the

area of Hungary and imported to Hungary and exported from Hungary.”
3 RED Article 18. cikk (3).
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bioliquids.#* In this decree, the individual greenhouse gas emission value shall be
proven by the economic operator with a declaration. Regarding the declaration, the
governmental decree only determines ’declaration countersigned by an independent
expert.’4>

The expression of independent expert is not defined closely by the decree.

The requirement of the economics operatot’s declaration is not equal to the
genuine control. The method of calculation is regulated by the Ministry of National
Development Decree Annex I, but the reality of the values used for the calculation is
not contolled by anybody, because there is not any trained and established apparatus
for this purpose. It is not sufficient because it is not clarified in a regulation what this
declaration may contain exactly and as I mentioned eatlier, the determination of the
idependent expert, who can countersign the document grounding the declaration, is not
in any relevant regulations.

5. Summary

Overall the new legislation is a step forwards compared with the old one.
In case of the follow-up, which is an important factor of sustainability aspect,
the legislation took a big step forward, but there are some gaps in case of several
important things.

The first is that ensure a real content and place for the definition of *processing
residues’ in the legislation, with a categorisation under the existing statuses (product,
byproduct, waste) or an establishment of a separate and satisfactorily determined
in detail new status and insertion of it to the current legislation.

The other important thing is that an establishment of an expert apparatus —
whatever it is called — is necessary in order that our national sustainability voluntary
system records and attests credible, reliable and verified data. It is well-known that the
establishment and maintaining of such an expert organisation entail considerable costs.
If there is not adequate financial resources for this purpose, an establishment of at least
one independent expert registration is necessary, wherein the independent expert may
request his or her accession to the registration in case of the fullfillment of the objective
and well-defined conditions.

44 Ministty of National Development Dectee no. 39/2017 (X.9.) 3. §.
45 Governmental Decree 279/2017 (IX.22) 9. § (3) Point 4 i).
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szabalyozas megujitasa™

1. A bioiizemanyagokra vonatkoz6 nemzetkozi szabalyozas

A biolizemanyagok termelésbe a foldhasznalat-valtozds szabdlyai kézé vald
bevonasa, mint a szénkészlet Ujratermelésének egy specialis eszkéze, a Kyotoi
JegyzOkonyv eszkdzei koézott jelent meg.! A jegyz8konyv szabalyai alapjan azok
a tagallamok, amelyek az adott id8szakban kimutathaté szén-dioxid elnyel6
tevékenységet végeznek, ezekkel a miveleteikkel (erddsités, ujraerddsités, szantofoldi és
legel6gazdalkodas, valamint rekultivacio) novelhetik a kibocsatasi kvétaikat.2 Azonban
a névekedésbdl le kell vonni a mezégazdasagi agazat altal megkdvetelt klimaterhel$
tevékenységeket (erdbirtas, mezogazdasagi gépek széndioxid kibocsajtasat).

A Jegyz6konyv a foldhasznalat-valtozassal Osszefliggd  beruhdzasokat két
csoportba sorolta. Az egyikbe a CO2 megkotéssel egylitt jard szénkészlet-névelés
tartozik, mig a masikba a szén helyettesitése megujuld, jelen esetben termelésbol
szarmazo6 alapanyagokkal.?

A Kyotdi Jegyz6konyv eredeti valtozataban csak az erddsités és djraerddsités,
tehat a szénkészlet névelés valt kotelez6 és minden részes allam altal alkalmazandé
elemmé.

2011 6ta a Durbanben megkétott megallapodas alapjan a fejlett allamok, tehat
a Kyotoéi Egyezmény L. mellékletében szereplé allamok szamara beszamithaté az erdé-,
szant6foldi- és legeld gazdalkodasbdl szarmazé CO2 elnyelése is. A részes allamoknak
a szén-dioxid kibocsatas és lekotés killonbozetét a fakitermelésbdl szamitott termékek
nagysagrendjébdl, a természetes élGhelyek érinté emberi beavatkozasok altal érintett
teriiletek hektarszamabodl, valamint a vizek élGhelyek lecsapolasanak és elarasztasanak
kilénbozetébdl szamitjak.*

Istvan Olajos: The renewal of the legislation regarding the production and sustainability
certification of biofuels — A biolizemanyagok elSallitisara és fenntarthatésagi tanusitisara
vonatkozé jogi szabalyozas megajitasa. Journal of Agricultural and Environmental Iaw ISSN 1788-
6171, 2020 Vol. XV No. 28 pp. 320-343, https://doi.org/10.21029/JAEL.2020.28.320

* PhD, egyetemi docens, Miskolci Egyetem Allam- és Jogtudomanyi Kar Civilisztikai
Tudomanyok Intézete, e-mail: civoliga@uni-miskolc.hu

A tanulmdny ag Igagsagiigyi Minisgtérinm jogds3képzés szinvonalinak emelését célzo programjai keretében
valdsult meg.

! Grassi et al. 2012, 874.

2 Az emisszidkereskedelem tdmogatasi kérdéseirdl lasd: Seres 2016, 63-95. v.6. Miskolci Bodnar
2013, 53-73.

3 Oliva et al. 2004, 347.

4 Gytire 2018, 153—154.
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2. A biotizemanyagokra vonatkoz6 uniés szabalyozas

A nemzetk6zi kételezettségek, bar szamos tagallamot érint, nem jarnak unids
szintl koételezettségekkel, és nincs jogalkotasi kényszer sem. A mezbgazdasag szén-
dioxid elnyel6 képessége a kovetkez6 évtizedre készitett, 2012-ben az Eurdpai Bizottsag
altal kiadott 94-es szamu kozlemény tanulsiga szerint radikalisan csékkenni fog.s
A viltozas mértéke 60 millié tonna, amely Bulgaria, Dania, Irorszag és Svédorszig
2009-es egylittes Uveghdzhatasi gaz kibocsatasaval egyenld. Ilyen mértékd névekedés
mellett az uniés szabalyozas elmaradasa nem lehetett realis alternativa. A szabalyozas
egyik alternativaja, hogy a nem ipari tertiletek kibocsatasinak szabalyozasa céljabdl, az
unié létrehozza az un. teherelosztasi agazatot. Ebbe a f6ldhasznalat szabalyozasa mellett
beletartozik a szolgaltatasi, haztartasi és hulladékgazdalkodasi szektor is. Az unids
tervezés ebben a kdrben egy egyenletesen csdkkend kibocsajtassal szamol. Ez a terv a
foldhasznalattal érintett szektorok szabalyozasa kapcsan nem realis. A teherelosztasi
dgazatot tehat tovabb kell osztani a szolgaltatdsi és haztartasi kibocsatasokat
Osszefoglalé ESD (Effort Sharing Decision) 4agazatra és a mar emlitett f6ldhasznalati
rendszerre (LULUCF, land use, land-use change and forestry).6

Az uniés szabalyozasban a féldhasznalati valtozasoknak két formdja lehet.
Az egyik formaja, amikor a biomassza vetésterllete egy masik, addig nem
mezOgazdasagi teriiletre terjed ki, ez az ugynevezett kozvetlen foldhasznalat valtozas.
A masik valtozas egy olyan tipust f6ldhasznalat-valtozas, amely soran a mezGgazdasagl
téldhasznalat egy sokkal nagyobb szénmegkotési kapacitasa teriiletet valt ki (erdd, vizes
¢él6hely).”

Ilyen politikai el6zmények utan sziiletett meg az Eurdpai Parlament és a Tanacs
2009/28/EK iranyelve (2009. 4prilis 23.) a megujuld energiaforrasbdl eléallitott energia
timogatasarol, valamint a 2001/77/EK és a 2003/30/EK iranyelv médositisarol és azt
kovetd hatalyon kivil helyezésérdl (a tovabbiakban RED Iranyelv vagy RED), mely a
biolizemanyagokra vonatkozasaban az alabbi rendelkezéseket tartalmazza.

A RED Iranyelv  altalinosan megfogalmazott céljai:  a  megajuld
energiaforrisokbol elééllitott energia felhasznalasinak névelése, UHG  kibocsatas
csokkentése, asvanyolaj-behozataltdl valé fligglség mérséklése a kozlekedésben, az
innovacié  Osztonzésével gazdasigi novekedés elérése regionadlis  fejlesztések
foglalkoztatas névelése.

A konkrét célok kozil a RED elsédleges a 20%-os energiafelhaszndlas
megtakaritast, a biotizemanyagokra és bioenergiahordozdkra vonatkozdan pedig 10%-
os bekeverési ratat ir el6. Tehat a kozlekedési szektorra a megijuld energiahordozok
kozott killoén célt hatiroz meg. Természetesen e mogott a cél moégott is megtalalhato az
Uveghdz hatast gazkibocsatas csOkkentése, mint atfogd cél, ami visszamutat a
fenntarthat6 fejlédésre. Az tiveghdz hatasu gazkibocsatds csokkentését nem csupan a
10%-0s bekeverési rata elSiranyzasaval valdsitja meg, hanem a biotizemanyagok
fenntarthatésagi kritériumai kézott megjelens, kotelezéen elsirt UHG  kibocsatas-
megtakaritis fokozatos névelésével, amely a kezdeti 35%-r6l 60%-ra emelkedik.

5> Bizottsag Kozleménye (COM) (2012) 94, 6-9.
¢ Gawel & Gritt 2011, 329.
7 Uo. 329-330.
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A RED Iranyelv meghatarozza azokat a kritériumokat, amelyek alapjan a
biolizemanyag fenntarthaténak minésil. Kizardlag az ilyen a biotizemanyagok vehetSk
figyelembe az ezen iranyelvben a nemzeti célkitlzések tekintetében meghatirozott
kovetelmények teljesitésének mérése;? a megijulé energidk tekintetében fennalld
kotelezettségek  teljesitésének  mérése;? a  biolizemanyagok és  folyékony
bioenergiahordozok fogyasztasaért adhaté pénziigyi tdmogatasra valé jogosultsag
megallapitasal® tekintetében, amelyek a 17. cikk (2)—(6) bekezdésében meghatirozott
kovetelményeknek eleget tesznek.

Ez azt jelenti, hogy amikor az adott tagillam szamot ad a vallalasainak
teljesitésérdl, akkor az tiveghaz hatdsu gazkibocsatis megtakatitas elszamolasaba csak a
kovetelményeknek eleget tevé biolzemanyagok vehet6k szamitasba. Komoly
kovetkezményekkel jarhat, ha a tagallam nem fordit kell6 gondot a sajat nemzeti
fenntarthatosagi rendszer mikodSképességére. Mivel a legnagyobb befolyast a
vallalasok teljesitésére és ennek kovetkeztében a pénzbeli timogatisok megszerzésére
csak egy Ol és szervezetten mikods nemzeti fenntarthatdsagl rendszer jelenthet.!!

A RED altal meghatarozott, és kotelezben teljesitends6 kévetelmények a
kovetkezSk: minimum 35%-os tiveghdz hatdsu gazkibocsatas megtakaritas; 2017. januar
1. napjatél minimum 50%,!2 2018. januar 1. napjatol 60% a mikddésiket 2017. januar
1. napjan vagy azt kdvetGen megkezdd létesitményeknél.

A nyersanyag szarmazasi teriiletére vonatkozo részletes tiltasok tekintetében a
RED Iranyelv meghatarozza a kijelolt tertileteket (nagy biodiverzitasu gyepterilet),'?
valamint megtiltja a jelentGs szénkészletekkel rendelkez6 foldtertiletekrdl szarmazo
nyersanyagok felhasznaldsat,!* tovabba a tézeges Gslapként funkcional6 foldteriletekrdl
szarmaz6 nyersanyagok felhasznalasat is csak kivételes esetekben teszi lehet6vé.!s

A biolizemanyagként hasznalt mez&gazdasagi alapanyag termelésnél be kell
tartani a kornyezetvédelmi megfeleltetési kritériumokat, és a j6 mezOgazdasagi és
6koldgiai allapotra vonatkozé el6irasokat. 16

A RED Iranyelv, a hulladék hasznositisanak elémozditisa érdekében, a fenti
kovetelmények kozil csupan az Uveghaz hatdsd gazkibocsitds megtakaritisara
vonatkoz6 eléiras teljesitését kéveteli meg a hulladékbdl és maradvanyokbdl eléallitott
biolizemanyagok és folyékony bioenergiahordozok esetében.!”

A fenntarthatésagi  kévetelmények teljestilését a  gazdasagi  szereplSknek
a végtermékre vonatkozdan kell bizonyitaniuk.!8 Ennek bizonyitasa csak olyan médon
lehetséges, ha a termelési folyamat részeként az alapanyagokra, koztes termékekre is

8 RED 17. cikk (1) bekezdés a) pont.

9 Uo. 17. cikk (1) bekezdés b) pont.

10 Uo. 17. cikk (1) bekezdés c) pont.

11 A RED elétti rendszer atfogd elemzését lasd: Olajos & Szilagyi 2013, 441—-450.
12 Az ILUC Iranyelv (az Eurdpai Patlament és Tanics 2015. szeptember 9-i 1513/2015/EU
iranyelve) ezt a hatarid6t moédositotta.

13 RED 17. cikk (3) bekezdés.

14 Uo. 17. cikk (4) bekezdés.

15 Uo. 17. cikk (5) bekezdés.

16 Uo. 17. cikk (6) bekezdés.

17 Uo. 17. cikk (1) bekezdés.

18 Banyai 2014, 184.
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bizonyithaté az elSirasok betartisa. Tehat az alapanyagokra és koztes termékekre
vonatkoz6 informécidkat és nyilatkozatokat Gssze kell kapcsolni a végtermékkel, amit
a felligyeleti lanc segitségével lehet megtenni.”

A kévetelmények teljesitése csak akkor bizonyithaté hitelesen, ha van egy
megfelelGen szabdlyozott és felallitott ellen6rzé és tanusitd szervezet. A RED erre
vonatkozo6an hatarozott kotelezettségeket 6 a tagallamokra.

A RED lIranyelv elSirja a 17. cikkben meghatarozott kritériumoknak valé
megfelelés ellenérzését. Ennek modjat a 18. cikk tartalmazza. A gazdasagi szereplSknek
tehat bizonyitaniuk kell, hogy a 17. cikkben meghatarozott feltételeknek eleget tesznek.
Ezt az egyes tagillamoknak kell ellenbriznitik. A modszer pedig a tOmegmérleg
alkalmazdsa, aminek részletezését a 18. cikk (1) bekezdés a), b) és ¢) pontjai
tartalmazzak.

A megfelelés ellenérzése harom lehetséges modon térténhet: nemzeti tandsitasi
rendszer keretében; Onkéntes tanusitisi rendszer keretében; valamint harmadik
orszaggal kotott, a Bizottsag altal elismert, két- vagy tébboldald megallapodas alapjan.20
Tehat az adott biolizemanyag fenntarthatdsagat csak a fenti rendszerek keretein beliil
lehet igazolni, bizonyitani.

A RED leitja, hogy a tagallami kételezettség a tandsitott adatokkal mire terjed
ki! amelyek a kovetkez6k: a gazdasigi szereplék 4ltal nyujtott informaciok
megbizhatdsaga; az azok alapjat képez6 adatok rendelkezésre allasa; és fuggetlen audit,
amelynek soran ellendrizni kell, hogy a gazdasagi szerepl$ altal hasznalt moddszerek
pontosak és megbizhatéak és megfelelnek-e a csalasbiztonsag feltételeinek, illetve
értékelni kell a mintavétel gyakorisagat.

A masik, jelentSs szabalyozas az 98/70 szamu irdnyelvbe beiktatott mar emlitett
ILUC iranyelv. Ez a t6bbszor, legutobb az energiaunié és az éghajlat-politika
iranyitdsarol, valamint a 663/2009/EK és a 715/2009/EK eurépai patlamenti és
tanacsi rendelet, a 94/22/EK, a 98/70/EK, a 2009/31/EK a 2009/73/EK,
a 2010/31/EU, a 2012/27/EU és a 2013/30/EU eurépai patrlamenti és tandcsi
iranyelv, a 2009/119/EK és az (EU) 2015/652 tanacsi iranyelv modositisardl, tovabba
az 525/2013/EU eurdpai parlamenti és tandcsi rendelet hatilyon kivil helyezésérél
sz0l6 Eurdpai Patlament és a Tanics (EU) 2018/1999 rendeletével (2018. december
11.)22 (a tovabbiakban: ILUC irdnyelv) médositottak.

Az ILUC iranyelvben a benzin és a gazolaj minGségének meghatarozasa kapcsan
el6irjak a benzinben bio-etanol, a gazolajban pedig olyan zsirsav-metil-észter szarmazék
bekeverését, mellyel az tizemanyag minésége nem cstkken, azonban a fenntarthatdsaga,
annak termesztésével felhasznalt Giveghazhatast gazok légkorbdl valé kivonasaval nd.
Az unids orszagok az Uzemanyag forgalmazoéjara ruhdzzak az Uzemanyagbdl
szarmazo, a teljes életciklusra szamitott tveghazhatasi gazkibocsatassal kapcsolatos
éves nyomon kovetés és jelentéstétel felelGsségét.

19 Uo.

20 Uo.

21 RED 18. cikk (3) bekezdés.

22 Tasd Enetgiaunié Rendelet (az Eurdpai Patlament és Tandcs 2018. december 11-ei 2018/1999
rendelete).

335



Olajos Istvan Agrar- és Kornyezetjog
A biotizemanyagok elGallitasara és fenntarthat6sagi 2020. 28. szam
tanusitasara vonatkozoé jogi szabalyozas megujitasa

Az Uzemanyag-beszallitoknak fokozatosan, 2020. december 31. napjaig
10%-kal kell ~ csokkenteniitk a  teljes  életciklusra  szamitott  Gveghazhatasu
gazkibocsatasokat, az  Uzemanyagra vonatkoz6  alapvonalhoz  viszonyitva.23
Ez a csékkentés magaban foglalja a kételezé 6%-os csokkentési célkitdzést, amelyet
2020. december 31. napjaig kell elérni, valamint egy indikativ 2%-os csokkentési
célértéket, amelyet ugyancsak 2020. december 31. napjaig kell elérni a kozlekedés
céljabdl  szdllitott energiahordozok tipusa és/vagy barmilyen olyan technoldgia
alkalmazdsa révén, amely képes csOkkenteni a tlizelSanyagok teljes életciklusa soran
kibocsatott  Uveghdzhatisi  gazok mennyiségét az lzemanyagbol —szarmazéd
energiahordoz6 vagy a szallitott energiahordoz6 egységéhez viszonyitva. Valamint all
egy tovabbi indikativ 2%-os csékkentési célértékbdl, amelyet a fenti datumig kell elérni
a Kiotéi Jegyz8konyv tiszta fejlesztési mechanizmusa szerinti  kibocsatasi egységek
vasarlasa révén.2

Minden év augusztus 31. napjan az unids orszagok kotelesek tajékoztatist adni
a nemzeti Uzemanyag-minGségiikrdl, valamint a kézati kozlekedés céljabdl és a nem
kozaton kozleked6 gépek  szamara  biztositott benzin-  és  dizeliizemanyagok
tveghazhatast gazintenzitasinak cstkkentésérdl egy jelentésben, amely Osszefoglalja az
el6z6 naptari év Osszes relevans adatat. Az unids orszagok az lizemanyag mindségének
ellenérzésére  szolgald  rendszerben gyljtenek adatokat a vonatkozé — eurdpai
szabvanyokkal Gsszhangban. Minden év augusztus 31. napjaig valamennyi unids
tagallam koteles tajékoztatist adni a 98/70/EK irdnyelv 8. cikkének (1) bekezdésével és
a T7a.cikkével Osszhangban. A 8.cikk (1) bekezdése elSirja az lizemanyagok
mindségellendrzésével kapcesolatos adatok Gsszegzését, melyeket az el6z6 naptari év
januatjatél decemberéig terjedd id&szakban gyGjtottek. A 7a. cikk kotelezi az
tzemanyag-beszallitokat arra, hogy csékkentsék a kozuti kézlekedés céljabdl biztositott
energiahordozéknak tiveghdz hatdsu gaz intenzitasat.2> Minden év december 31-ig az
uniés orszagok kotelesek tajékoztatast adni az elérehaladasukra vonatkozdan.26

3. A hazai jogi szabalyozas elemei

A bioenergiahordozokra vonatkozo6 hazai szabalyozast alapvetGen egy torvény és
egy kormanyrendelet, tovabba az {iveghazhatasi gizkibocsitis (tovabbiakban: UHG)
meghatarozasara vonatkoz6 NFM rendelet szabalyozza. A t6rvény az altalanos
megallapitasokat, fogalmakat hatirozza meg. Egyfajta keretjogszabalynak tekinthetd,
ami felhatalmazast ad az egyes terilletekre vonatkozé tészletszabalyok kidolgozasara.
Ezeket tartalmazza a Kormanyrendelet és az NFM rendelet.

A térvény a megujuld energia kozlekedési célufelhasznalasanak elémozditasara és
a kozlekedésben felhasznalt energia tGveghazhatasi gazkibocsatisinak csékkentésérdl
2616 2010. évi CXVIIL. térvény (a tovabbiakban: Torvény). Ezt a torvényt modositott
2017. szeptember 1-1 hatallyal a 2017. évi LV. t6rvény.

23 1.asd a 2015/652 tanécsi irdnyelv II. mellékletét.

24 De Vera 2016.

25 A fenntarthat6sagi kritériumokra lasd: Banyai 2013, 45-57.
26 98/70 EK Tanécsi Iranyelv.
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A kormanyrendelet tekintetében valéjaban két kormanyrendeletrdl beszélhettnk.
Az egyik, ami 2017. szeptember 23. napjaig szabalyozta a bioenergiahordozok
fenntarthat6sagi kovetelményeit a 343/2010. (XI1.28.) Kormanyrendelet. A masik pedig
a jelenleg hatilyos 279/2017. (IX.22.) Kormanyrendelet.

Az NFM rendelet a biotzemanyagok ¢és folyékony bio-energiahordozék
fenntarthatésagi kovetelményeknek valé megfelelésével kapcsolatos tveghazhatasa
gazkibocsatds elkertlés kiszamitasanak szabalyairél szolé 39/2017. (X.9.) NFM
rendelet.

Lathatjuk, hogy a jogalkotd azt a médszert valasztotta, hogy a lex generalis-nak
tekintheté Torvényt csak modositotta, egy 4j keretet adva a gyakorlatnak. Ez a
médositas elsé latasra nagyon jelentSs, és ugy tdnik, hogy teljes mértékben felilirta a
korabbi szabalyozast. Kozelebbi vizsgalodassal azonban lathatd, hogy a valtozdsok
fontosak ugyan, de nem akkorak, mit elsé pillantasra tinnek.

Miért volt sziikség a TOrvény és a fenntarthatésagi és nyomon kévetési rendszer
atalakitasara? A médositasra, és egy Uj fenntarthatsagi tandsité rendszer felallitasara két
£6 okbdl volt sziikség. Egyrészt azért, mert a kordbban hatdlyos szabdlyozas nem tett
eleget teljes mértékben a 2009/28/EK iranyelvben meghatirozottaknak. Masrészt pedig
azért, mert 2015. szeptember 9. napjan az Eurdpai Parlament és Tandcs egy ujabb
iranyelvet fogadott el: ez volt az Eurdpai Parlament és a Tanics (EU) 2015/1513
iranyelve (2015. szeptember 9.) a benzin és a dizellizemanyagok mindségérdl szolo
98/70/EK iranyelv és a megajulé energiaforrasbol elééllitott energia timogatasarol
2016 2009/28/EK irdnyelv médositasardl. Bz az irinyelv médositotta a RED-et.

A RED implementaldsanak hidnyossagai 2017. januar 1. napjiig nem jelentettek
nagy kockazatot, hiszen a BioGrace 4ltal megallapitott alapértelmezett GHG kibocsatasi
értékekkel elérheté volt a 35%-ban meghatdrozott megtakaritasi kiiszéb. A probléma
akkor kertlt felszinre, amikor ez a megtakaritasi érték 50%-ra emelkedett, amit az
alapértelmezett értékekkel mar nem lehetett minden biomassza tekintetében elérni a
biolizemanyagok és bioenergiahordozdk elballitisa soran. Ezt mar csak az egyedi
kalkulalt értékkel lehetett elérni. A korabbi hazai szabalyozas teljesen kizarta, hogy
egyedi értékeket lehessen hasznilnia BUHG rendszerben. Ezt az auditori rendszer
felallitasanak a meg nem torténte idézte el6. Nyilvanvaléva valt a piaci szereplSk
szamara, hogy a rendszer 2017. januar 1. napjatdl hasznalhatatlan példaul a repce-
biodizel fenntarthatésiganak tanusitisara. TOmegesen fordultak el a hazai nemzeti
onkéntes rendszertdl, és valasztottak nemzetkozi Onkéntes tanusitisi rendszert, annak
érdekében, hogy termékeik fenntarthatésagat tantsitani tudjak.

A jogalkot6 el6tt tehat kettGs feladat allt. Egyrészt a korabban nem kielégitGen
implementalt RED rendelkezéseket kellett moédositania. Mastészt pedig az Uj
iranyelvben, az ILUC-ban foglaltakat kellett a belsé jogba atiltetni.

4. Fébb valtozasok
4.1. 2010. évi CXVII. térvény

A Toérvény értelmez6 rendelkezései kézott néhany 4j fogalom jelent meg,
és néhany fogalom meghatarozasa megvaltozott. Ezek kozil azokat, amelyeknek hatasa

van a szabalyozasi rendszer megvaltozasara fontos kozelr6l megvizsgalni.
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Els6ként megemlitendd, hogy a térvény bevezet néhany 4j fogalmat és a mar
meglévék kozil is moédosit néhanyat. A biolizemanyag, mint altalinosan hasznalt
kategéria definicidja kissé megvaltozott. Kimaradt a ’kever6komponensként felhasznalt
termékek’ meghatarozas, tovabba mar nem ’jellemzéen biomasszabol,” hanem
’biomasszabol” eléallitott anyagok tartoznak a definicio ala.

A Toérvény 4j fogalomként meghatirozza a ’folyékony bioenergiahordozdkat,
amelyek folyékony tizemanyagok, de azokat nem kozlekedési célokra hasznaljak, viszont
szintén biomasszabdl kertlnek elGallitisra.2” Itt talin pontosabb lenne az Uzemanyag
helyett a hajtéanyag megnevezés.

A hatalyos t6rvény a biotizemanyagok mellett bevezet harom 10j kategériat az
tzemanyagokra vonatkozéan. Az egyik az ’alternativ iizemanyag’. Ebbe a kategoriaba
keriilt be tébbek kozott a kézlekedési célra haszndlt villamos energia. A masodik a 'nem
biolégiai eredetdi, folyékony vagy gaznemt, megijulé energiaforrasbdl szarmazo
tzemanyagok™, ezeket az anyagokat nem biomasszabdl allitjak el6, de tzemanyagként
keriilnek felhasznalasra. A harmadik pedig a ’megajulé Uzemanyag™'. Ebbe a
kategdriaba a *biotizemanyag’ meghatarozasbdl kivett ’jellemzéen’ jelzé miatt kiszorult,
nem biolégiai eredetd megujulé energiaforrasbdl szarmazé anyagok is bekertltek a
fenntarthatésagi kovetelményeket teljesité biolizemanyagok mellé. Tehat ez egy
gyljtSkategoridja lett a megijuld forrasbdl szarmazé lzemanyagoknak, tekintet nélkiil
arra, hogy milyen forrasbol szarmaznak. Ezzel a korabbi gy(jt6fogalomként
funkcional6 ’biotizemanyag’ szUkit6 értelmezést kapott, és a korabbi tartalomhoz képest
kisebb kérben foglalja magaba a Toérvény hatalya ald vont anyagokat, és a helyét az 4j
‘megujuléd lzemanyag® fogalom vette at. A kategdria aldl kiszorult anyagokat uj
fogalmak ald vonta a jogalkot6, ami lehetéséget teremt szamara a differencidltabb
szabalyozasi rendszer felallitasara. Ezzel parhuzamosan a hatilyos Torvény az
“lizemanyag™! fogalmi korét tagitotta, a korabbihoz képest (motorbenzin, a dizelgazolaj,
a cseppfolyésitott propan-butin giz (LPG) és a stritett féldgaz (CNG)) mar a
biolizemanyagokat, a szintetikus és paraffinos Uzemanyagokat, a foldgazt és a
cseppfolyositott foldgazt is ide sorolja.

Lényeges, hogy az Uj szabalyozas szerint a biolizemanyag nem egy 6nallé kategoria,
hanem az tizemanyagok egyik csoportjat alkotja a megujulé tizemanyagokon beldl.

A fentieken kivil, szintén az értelmezé rendelkezések koézott a Torvény djként
bevezet egy fogalmat, amelyet az ILUC implementalasa tett szlikségessé: a ’feldolgozasi
maradvany?? fogalmat. A feldolgozasi maradvany olyan anyag, amely nem a
feldolgozasi eljarassal kozvetlentl elSallitani  szandékozott végtermék; nem a

27 2010. évi CXVIL. torvény 1. § 11. pont.

2 Uo. 1. § 2. pont: ,alternatfv tizemanyag: a kozlekedés energiaellatdsaban a kéolajforrasokat
legalabb részben helyettesité tizemanyag vagy energiaforrds — ideértve a villamos energiat,
hidrogént, biotizemanyagot, szintetikus és paraffinos tzemanyagokat, féldgazt (beleértve a
biometant) gaznem (strtitett foldgiz — CNG) és cseppfolyositott (cseppfolyositott f6ldgaz —
LNG) formaban, valamint a cseppfolyésitott propan-butan gazt (LPG) —, amely potencidlisan
hozzajarul a kézlekedési agazat dekarbonizacidjahoz és javitja annak kérnyezeti teljesitményét;”
2 Uo. 1. § 23. pont.

30 Uo. 1. § 20. pont.

31 Uo. 1. § 17. pont.

32 Uo. 1. § 10. pont
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feldolgozasi eljaras elsédleges célja, és az eljarast nem modositottak szandékosan az
ilyen anyag el6allitasa céljabol. Ezt a fogalmat érdemes egy kicsit jobban megvizsgalni.
A gyartasban keletkezé anyagok, amelyek a £f6 termék mellett keletkeznek, a hatalyos
magyar szabalyozas szetint (A hulladékrdl sz6lé 2012, évi CLXXXV. torvény,
a tovabbiakban: Ht) vagy hulladéknak? vagy mellékterméknek3* kell tekinteni. A Ht.
ugy szabdlyozza a gyartds soran keletkezett és nem célzottan gyartott anyagokat, hogy
alapvetSen mellékterméknek tekintjilk, de csak akkor, ha a térvényben meghatarozott
feltételeknek megfelel.35 Ellenkezé esetben hulladéknak kell tekinteni. A Ht. tehat nem
ismer mas kategériat az igy keletkezett anyagokra, csak a fenti kettSt. Az ilyen anyagok
vagy hulladék-, vagy melléktermék statusziak.’6 A biolizemanyagok gyartasa mellett
keletkez6 anyagokat a hatdlyos ToOrvény az ILUC-ban foglaltaknak megfelelGen
’feldolgozasi maradvanyok’-nak mindsiti ugyan, de nincs megfelelé jogi szabalyozas
ezen anyagok felhasznalasanak, kereskedelmének, esetleges nyilvantartisanak
meghatarozasara vonatkozdan. Véleményem szerint a melléktermékkel valé rokonsaga
miatt, a szabdlyozast a Ht.-be foglalva lenne célszerd megalkotni. Amig ez nem tSrténik
meg, addig ez a fogalom, csak egy meghatirozas marad, gyakotlati alkalmazasi lehetSség
nélkil. Ezt bizonyitja az is, hogy a 279/2017. (IX.22)) Kormanyrendelet a 9. § (3)
bekezdés 4. b) és c) pontjaiban csak *végtermékrSl’, ‘melléktermékrSl” és *hulladékrol’
beszél, és nem tesz emlitést a *feldolgozasi maradvanyrél’. Ebben a harmas felosztasban
nem talalhaté meg a feldolgozasi maradvany. Sem 06nall6 statuszként, sem pedig
valamely, mar 1étez$ statusz ala bevonva.?’

A Térvény megadja a definiciéjat a BUHG-nak is, ami a kordbban hatilyos
szabalyozasban nem keriilt meghatirozasra.3 Tehit a BUHG rendszer egy nemzeti
Onkéntes fenntarthatdsagi rendszer, ami korabban is nyilvanvalé volt, de explicit nem
tartalmazta a T6rvény.

A valtozasok kézott megemlitends, hogy a fent vazolt fogalomvaltozasokkal
Osszhangban a szabalyozasba az "lizemanyag’ kifejezés mellé *vagy’ kapcsolassal bekertilt
a ’folyékony bioenergiahordozd’ kifejezés is.

A ’teljes életciklusra szamitott iveghdzhatasu gazkibocsatas™ meghatarozasanal a
jogalkoté kivette a szévegb6l a forgalmazott Uzemanyagot és annak bekevert
Osszetevoit. Bz a szlkités relevans a Torvény targyi hatalyara tekintettel.

332012. évi CLXXXV. torvény 2. § (1) bekezdés 23. pont: ,,hulladék: barmely anyag vagy targy,
amelytdl birtokosa megvalik, megvalni szandékozik vagy megvalni kteles.”

3 Uo. 8. § ,,Valamely anyagot vagy targyat, amely olyan el6allitasi folyamat soran képzédik,
amelynek  els6dleges  célja nem az ilyen anyag vagy @ targy  el6allitasa,
a kovetkez6 feltételek egyiittes teljesiilése esetén nem hulladéknak, hanem mellékterméknek
lehet tekinteni.”

% Uo. 8. § a)—e) pont

36 Téth 2017, 211-215.

37 Szurovecz 2015, 5-18 v.6. Csak 2014, 5-21.

38 2010. évi CXVIL t6rvény 1. § 6. pont: ,,BUHG-rendszer: a biolizemanyag iiveghazhatast
gazkibocsatasi rendszer a 2009/28/EK eurdpai parlamenti és tandcsi iranyelv kovetelményeinek
végrehajtasat szolgal6 nemzeti 6nkéntes fenntarthatésagi rendszer.”

% Uo. 1. § 15. pont.
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A Torvény sz6vegében egy érdekes valtoztatas is talalhatd. A 2. §-ban a megtjuld
energiaforrasbdl eléallitott kdzlekedési céla  energiafelhasznalas legalabb  10%-os
részaranyat 2020-t6l kell teljesiteni, mig a hatilyos torvényszovegben 2020-ban.
Véleményem szerint az Gj szovegvaltozat értelmezési kérdéseket is felvet. Azonban
elmondhat6, hogy magaban a RED magyar nyelvi szovegében megtalalhaté mindkét
valtozat, a ’-ban’ jellemz&en t6bbszor szerepel.*0 Tovabba az ILUC magyar nyelvi
szbvegében szintén ezt tapasztalhatjuk. Az angol nyelvi szévegben még valtozatosabb
képet latunk. Megtalalhatjuk benne a ’by’, *for’, 'until’ és ’in’ idShatarozokat egyarant.

A Toérvénybe bekeriilt egy teljesen 0j rész, ’a folyékony bioenergiahordozok,
a biolizemanyagok, valamint a koztes termékek, és ezek alapanyagai, eredetének
nyomon kovetése.” A korabbi szabalyozias a nyomonkd&vethetéségre vonatkozd
el6irasokat egyaltalain nem tartalmazott, teljesen 4j elemként kertilt be a Torvénybe.
A nyomonkéovethetéség a biomassza-kereskedSt, biomassza-feldolgozot, valamint az
tzemanyag-forgalmazét terheli. A kotelezettségnek a mezgazdasagi igazgatasi szerv
altal vezetett kozhiteles elektronikus nyilvantartason keresztil kell eleget tenni.
Ez az dgynevezett BIONYOM.

A szabadlyozasi rendszer valtozasa a legjelentGsebben a fenntarthatésag
tanusitasira vonatkoz6 rendelkezéseket érinti. A 3. fejezet (A folyékony
bioenergiahordozdk, biolizemanyagok és a koztes termékek fenntarthatdsagi
kovetelményei) 3. § (3) és (4) bekezdésében a jogalkotd egyszazezer Ft-tol egymilli6
Ft-ig terjedé birsagot helyez kilatasba, amennyiben a kotelezett nem tesz eleget a
Torvény, vagy annak végrehajtasi rendeletében foglaltaknak. Ez a birsag 2 kotelezettség
csoport esetén szabhaté ki, kilon-kilon: 1. nyomon kévethetSségi kotelezettsége;
2. fenntarthatésagi igazolassal kapcsolatos kotelezettségek. Ezekbdl a  nyomon
kovethetGségi  kotelezettségre vonatkoz6  birsagolas nem szerepel a  korabbi
torvényszovegben. Ez teljesen 4j eleme a szabalyozasnak, és egyenesen kévetkezik az
4j, kételez6 nyilvantartasi rendszer felallitasabol.

4.2. Kormanyrendelet

A jogalkot6 a Toérvényben felhatalmazast ad a Kormanynak#! a biotizemanyagok
és bioenergiahordozdk korének megallapitasara, azok fenntarthaté el&allitisara
vonatkoz6 kovetelmények meghatarozasara; az elGallitds, kezelés és forgalmazas
nyilvantartasi, igazolasi és ellenbrzési rendjének részletszabalyainak kidolgozasara;
a mindsitéssel, nyilvantartassal, ellenGrzéssel megbizott hatdsag kijelolésére a
fenntarthaté moédon torténd elballitast igazold okirat vagy bizonyitvany kiallitisahoz
szitkséges adatok ellen6rzésérdl.

A felhatalmazasnak eleget téve a Kormany megalkotta a 279/2017. (IX.22.)
Kormanyrendeletet (a tovabbiakban Rendelet), amely hatalyon kiviil helyezte a korabbi
szabélyozést tartalmazé 343/2010. (X11.28.) Kormanyrendeletet.

A Rendelet legnagyobb udjdonsaga, hogy a nyomonkdvethetGség biztositisa
érdekében bevezeti a BIONYOM nyilvantartas’ és "BIONYOM-tgyfél’ fogalmat.
A ’bionyom-iigyfél’ fogalmat a Rendelet az elsé rész, 1. § 8. pontjaban adja meg,

40 RED: bevezet6 rész (13) bekezdés; 3. cikk (4) bekezdés; I. szama melléklet; VI. sz. melléklet.
412010. évi CXVIL. t6rvény 13. § (1) bekezdés.
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ami tartalmazza a ’bionyom nyilvantartas’ fogalmat is. Ezek szerint a “bionyom-tgyfél’
a  bioluzemanyagok ¢és folyékony bioenergiahordozok  nyomonkdvethetGségi
nyilvantartasabol nyilvantartasi szammal rendelkez6 biomassza-kereskedd, biomassza-
feldolgoz6 és lzemanyag-forgalmazo. A ‘BIONYOM nyilvantartas’
a nyomonkovethetGségi nyilvantartds, amit a Torvény 8/A. §-ban részletesen
meghataroz a jogalkot6. Bévitett definicidjat a Kormanyrendelet tartalmazza.*2

A biomassza kereskedSkre- és feldolgozokra, az Uzemanyag-forgalmazokra
a Kormanyrendelet hatalyba lépése el6tt csak egy nyilvantartasba torténd felvétel volt
kotelezs, mégpedig a BUHG nyilvantartisba. Az 14j szabalyozas ehhez a fent emlitett
BIONYOM nyilvantartasi teszi hozza. Az 10j nyilvantartds bevezetése elGsegiti a
Magyarorszagon megtermelt, forgalomba hozott vagy bekevert biomassza,
biolizemanyag vagy folyékony bioenergiahordozok mennyiségének pontosabb
megallapitasat, mivel a nyilvantartdsban nem csak a magyar nemzeti, Onkéntes
fenntarthatésagi rendszerben tanusitott mennyiségek jelennek meg, hanem minden
egyéb nemzeti 6nkéntes vagy nemzetkdzi 6nkéntes rendszerben, tovabbd az BEurdpai
Bizottsag részérél harmadik orszageal kotott nemzetkézi megallapodassal 6sszhangban
kiallitott dokumentum alapjan tandsitott mennyiségek is.

Van egy valtozas, amit itt célszerd szemigyre venni, bar a Torvény elemzésekor
is felvetédik. Azért vizsgalom itt, mert ez a Rendelet az, ami, fenntarthatésagi
kovetelményeket felallitja. A valtozds pedig az auditorok és auditori rendszer teljes
egészében valo kihagyasa az 4j szabalyozasbol.

A fenntarthatésagi tanusité rendszer hitelessége, megbizhatosaga azon mulik,
hogy az abban megjelené adatok, értékek, dokumentumok valésak és ellenérzottek
legyenek. Véleményem szerint ezt csak jol képzett és nyilvantartott auditorokkal lehet
elérni. Arrél nem beszélve, hogy a RED-ben eléirt UHG kibocsatis megtakaritasira
vonatkoz6 kételezettség teljesitésénél is csak valds adatokat kell szolgaltatni.

A RED kifejezetten elSirja a tagallamoknak, hogy a tagallamokan intézkedéseket
kell hoznia annak biztositisara, hogy a gazdasagi szereplék megbizhaté informacidkat
nyujtsanak be.*?

A tényleges ellenérzés nem valdsithaté meg csupan egy nyilvantarts vezetésével
valésagos fizikai kontroll nélkil. Ahhoz, hogy a tagillam ezt a fizikai kontrollt meg
tudja valdsitani képzett és nyilvantartott, az allam altal alkalmazott auditorokra van
szitkség. Amig ez nem valésul meg, addig a tagallam nem tesz eleget maradéktalanul
a kotelezettségének. Tovabba a 2017. januér 1. napjatél elsirt 50%-0s UHG kibocsatas
elkeriilés valos tanudsitasa sem képzelhetd el nélkdle.

A jelenlegi rendszer dgy probalja meg megoldani a problémat, hogy
adminisztrativ. megoldashoz nyal a 39/2017. (X.9.) NFM rendeletben a
biolizemanyagok és folyékony bioenergiahordozok fenntarthatésagi kovetelményeknek

42279/2017. IX.22.) Kormanytrendeletet 10. § (1) bekezdés: ,,A BIONYOM nyilvantartis a
mezOgazdasagi igazgatasi szerv altal vezetett, Magyarorszag teriletén termelt, eléallitott,
begytjtott, feldolgozott, forgalmazott és Magyarorszagra importalt, illetve Magyarorszagrdl
exportalt biomassza — ideértve a termesztett és a nem termesztett biomasszat is —, koztes termék,
biotizemanyag és folyékony bio-energiahordozé nyomon kovetésére szolgalé elektronikus
hatésagi nyilvantartas.”

3 RED 18. cikk (3) bekezdés.
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valé megfelelésével kapcsolatos tiveghazhatasu gazkibocsatas elkeriilés kiszamitasanak
szabalyair6l.4+ Ebben az egyedi GHG kibocsatasi értéket a gazdalkodd szervezetnek
nyilatkozattal kell bizonyitani. A Kormanyrendelet a nyilatkozattal kapcsolatban annyit
hatiroz meg, hogy ’figgetlen szakértS altal ellenjegyzett dokumentum™s. A figgetlen
szakértét kozelebbrdl nem hatirozza meg a jogszabaly.

A gazdilkodo6 szervezet nyilatkozat tételének elGirdsa nem egyenls a tényleges
ellenbrzéssel. A szamitasi moédszert az NFM rendelet az 1. mellékletében ugyan
megadja, de a szamitashoz hasznalt értékek valésagossagat nem ellendrzi senki, hiszen
nincs ilyen célra kiképzett és felallitott apparatus. Nem elégséges azért sem, mert nincs
jogszabalyban tisztazva, hogy ez a nyilatkozat pontosan mint tartalmazzon, és — amint
azt mar emlitettem — a nyilatkozat alapjaul szolgald dokumentumot ellenjegyzé
fuggetlen szakérté meghatarozasara sem kertlt sor a vonatkozé jogszabalyok egyikében
sem.

5. Osszegzés

Az 1Gj szabdlyozas Osszességében el6relépést jelent a régihez képest.
A fenntarthatdsag aspektusabdl nagyon fontos tényezének, a nyomonkovethetSségnek
a terén nagyot lépett elére a szabalyozas, viszont néhany lényeges dologban még
hianyossagok mutatkoznak.

Az egyik az, hogy a ’feldolgozasi maradék’ fogalomnak valédi tartalmat és helyet
biztositsanak a jogi szabalyozasban. Akar a mar 1étez6 statuszok (termék, melléktermék,
hulladék) ala t6rténd besorolassal, akar egy Onallé és részleteiben kielégitGen
meghatarozott 4j statusz felallitisaval és beillesztésével a jelenlegi szabdlyozasba.

A misik fontos dolog, hogy sziikség van egy szakértdi apparatus — nevezzik Sket
akarhogy — felallitasara annak érdekében, hogy a nemzeti 6nkéntes fenntarthatésagi
tanusité rendszeriink valéban hiteles, megbizhaté és ellen6rzott adatokat tartson
nyilvan és tanusitson. Koéztudott, hogy egy ilyen szakérti testilet felallitasa és
fenntartasa jelentGs anyagi raforditassal jar. Amennyiben a megfelel§ nagysagu anyagi
fedezet nem 4ll rendelkezésre ennek megvaldsitasara, sziikséges legalabb egy fiiggetlen
szakéréi nyilvantartas felallitasa, amelybe t6rténd felvételt objektiv és jol meghatarozott
feltételek teljesitése esetén kérheti az adott fliggetlen szakérto.

439/2017. (X.9.) NFM rendelet 3. §.
4279/2017. (IX.22.) Korm. rendeletet 9. § (3) bekezdés 4. i) pont.
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This paper is about the legal regulation of the extension of the operation time of nuclear power plants.
In Hungary the most important document in this respect has been the National Energy Strategy analyzed in the
paper. In Hungary, the legal regulation of the extension of the time limit of the operation-permit of nuclear power
plants is modelled on that of the United States. For this reason, the paper examines the rules in force in the
USA on the extension of the operation time. It conld be of interest for several Enropean countries considering to
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1. Introduction

The safe and continuous supply of electric power is public interest. The supply
of electric power can be guaranteed in manifold ways, for example, by traditional power
plants heated by fossil fuels, many of which operate in Hungary, but their majority is
obsolete. The greatest problem related to traditional power plants is the high carbon-
dioxide emission, therefore, the reduction of the capacity of such power plants is an
objective of the European Union. On the other hand, in the medium or long term an
exhaustion of the resources may threaten (especially due to an increase in utilisation).
Another method of the generation of electric power may be the utilisation of alternative
sources of energy, primarily of wind and solar energy. The undoubted advantage of
these is that they are environmentally friendly and recently the proliferation of these has
been supported by several methods. A third main method of the supply of electric
power is the production of nuclear energy, which from the viewpoint of energy strategy
divides not only the states, but also the society, the public. The production of nuclear
energy involves several advantages (it is economical, the produced quantity can be
regulated), however, the strongest counter-argument concerns safety.
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It is generally accepted that nuclear energy can incur enhanced risks (exceeding
the concomitant of any other industrial facility) to the health and safety of humans and
to the environment. Therefore, these risks have to be carefully managed.

Nuclear safety is an extraordinarily important and sensitive issue from an
international point of view, which is substantiated by the fact that nuclear issues are the
subject of several international treaties.! Our country is also a party to international
cooperation related to nuclear safety. The Convention on Nuclear Safety was signed on
17 June 1994. The high number of states party to the procedure of the elaboration of
the treaty demonstrates that the issue of nuclear safety has a prominent role both in
countries with nuclear power plants and in countries having none of them.? Likewise,
the issues of protection against physical assaults vis-a-vis nuclear facilities are also
regulated under an international convention.’ In conformity with international
obligations our legal system regulates the issue of nuclear safety rigorously and in detail.

Safeguarding a high level of nuclear safety throughout the European continent is
top priority for the EU. Before our EU membership in order to facilitate our accession
Hungary had signed all the relevant international conventions concerning nuclear
safety. These treaties along with the nuclear safety recommendations elaborated by the
International Atomic Energy Agency (hereinafter: IAEA)* are crucial elements in the
legislation of the EU member states, as well as of Hungary. The Community acquis in
the area of nuclear issues today consist of a framework of legal and political
instruments including international agreements. At present they address the issues of
health and safety including radiation protection, the shipment of radioactive waste,
investment, the promotion of research, the nuclear common market, fuel supply and
international relations.>

2. Domestic regulation

In Hungary nuclear facilities (power plant, research reactor) regulated by
rigorous rules of licensing (and supervision) operate. The framework of the regulation
is included by Act CXVI of 1996 on Nuclear Energy (hereinafter: ANE). The
complexity of the legal regulation related to nuclear energy® is justified by the fact that
the ANE regulates exclusively the major issues requiring regulation under an act, while
the regulation of the particulars are incorporated under numerous separate statutes.

The operation, the tasks and responsibilities of the Paks Nuclear Power Plant
Plc. (hereinafter: Paks NPP) and the framework of its operation are regulated mainly
under three acts — the Electric Power Act, the ANE and the Environmental Protection
Act — and by the associated government decrees.

! These include the conventions related to nuclear liability. See, in detail: Lamm 2013, 21-46.;
Kocsis & Szilagyi 2017.

2 Kecskés & Silye Judit 2013, 66.

3 See, in detail: Lamm 2013, 159-175. See, also: Lamm 2019, 61-79.

4 About the work connected international safety of International Atomic Energy Agency for
details: Kocsis 2016b.

5> Koblinger, Lengyel & Voéross 2001, 363.

¢ For more details about regulation see: Szilagyi 2010.
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The international agreements and commitments concerning the safety of the
power plant and the handling of the nuclear fuel are of high importance. 7

2.1. The safety of nuclear power plants

Besides the development of international and domestic legal regulation the
nuclear industry spends enormous amounts on PR activities and the increase of the
safety of nuclear installations. Nonetheless, these efforts cannot entirely convince the
public. International nuclear energy otrganisations carry out significant activities
targeting nuclear safety, but in fact they have limited credibility in the eyes of the public
and they are often considered to be the extended hand of the nuclear industry.®

2.2. The National Energy Strategy

The National Energy Strategy (hereinafter: Strategy) was adopted in 2011, which
delineates the major directions of domestic energetic developments for the period of
2011-2030. In the energy supply of Hungary nuclear energy has a significant role, which
has been produced by Paks NPP for decades. According to the Strategy the Paks NPP
has a definitive role in the production of domestic electric power, in 2009 it supplied
42%, whereas in the same year 8% of the electric power derived from renewable
resources. Concerning renewable energy resources the creation of encouraging
circumstances is an important objective, as a result of which the share of renewable
energy has to be increased at least in the proportion in conformity with international
obligations.

The Strategy establishes in connection with the Paks NPP that it produces
energy supply at the lowest sale price in Hungary, its safety system is regularly checked
by Hungarian and international organisations. As a result of safety-increasing
developments in the 1990s it is considered to be one of the safest power plants in
international terms.’ The Strategy sets forth that the application of nuclear energy
contributes considerably to the safety of energy supply. The Paks NPP is an almost
totally emission-free energy generator, therefore, it contributes to the achievement of
the objectives of climate protection. The cost of a nuclear heating unit equals 10-15%
of the cost of electric energy, which in the long term compensates for high investment
costs. All things considered the proportion of nuclear energy and renewable energy is
likely to increase in the region as well as in Hungary.10

The Strategy considers the Nuclear-Coal-Green scenario as an objective to be
achieved, according to which the maintenance of nuclear energy in the future is
justified. The extension of the life-time of Paks NPP is by all means necessary, since
according to the Strategy the replacement of the electric power produced by the nuclear

7 Vamos 2001, 335.

8 Lamm & Orton 2001, 448.

9 Ministry of National Development 2020, 34.
10 Ibid. 44.
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power plant is not feasible, furthermore, the Strategy reckons with nuclear capacity at
the new site (Paks 2) only subsequently to 2030.11

The strategy emphasises that in the context of nuclear energy both during its
peaceful utilisation and upon decisions related to nuclear energy the most important
aspect is the safety of the health, life and property of the population, therefore, nuclear
safety needs to have priority over anything else. Nonetheless, the Strategy
unambiguously reckons with the medium-term utilisation of nuclear energy, since the
gaining ground of nuclear energy in the future may considerably improve supply-safety,
the storage of nuclear heating units is easy (at present Paks NPP has two years’ reserves
of fuel cells) and the utilisation of natural gas in the generation of electric power can be
decreased.’? Thus, both in case of currently operating and of new investments an
especially important aspect is guaranteeing operation according to the most rigorous
safety requirements. This can be secured by the fulfilment of obligations assumed under
international agreements,!> rigorous licensing requirements and high-standard,
continuous surveillance. This is also true in the context of the production of nuclear
energy for the final disposal of waste with low and medium activity as well as the
provisional storage of burnt nuclear fuel for some decades.

The Strategy mentions that some experts do not consider the increase of the
proportion of renewable energy to be feasible, but they recommend the enhanced
utilisation of nuclear energy. This, at the same time requites the increase of the safety of
nuclear power plants and of the disposal of radioactive waste and the widespread
proliferation of fourth generation nuclear reactors.!*

According to the forecast of IAEA in 2050 1,400 reactors will be operating
instead of the current 439.15 Of the energy resources with high capacity only nuclear
energy can be considered carbon-dioxide-free, so such an increase in nuclear energy
could guarantee the decrease of carbon-dioxide emission expected also by the UN.16

2.3. Paks-2

In 2005 Parliament acknowledged the information on the extension of the life-
time of Paks NPP (30 years) by twenty years.!” Pursuant to Decision no. 25/2009.
(IV.2) OGY!'S Parliament granted its preliminary consent in principle to the
commencement of the preparation of the new unit(s) on the site of Paks NPP.!?

11 Ibid. 73.

12 Ibid. 77.

13 The Convention on Nuclear Safety encompasses among others nuclear power stations for
civil purposes and besides basic obligations it deals with the safety of nuclear facilities from a
technical viewpoint. Kecskés & Silye 2013, 69.

14 National Energy Strategy, 114.

15 Data from 2011. Source: Ministry of National Development 2020, 114.

16 Ibid. 114.

17 Ibid. 34.

18 In connection with the Decision came out that it can offend the right to healthy environment,
for more details see: Kocsis 2016a, 146-149.

19 Decision no. 25/2009. (IV.2.) OGY pursuant to Para. (2) of Article 7 of ANE on granting the
preliminary consent in principle for the commencement of the activities related to the
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This has outstanding significance since pursuant to Para. (2) of Article 7 of ANE of
1996 the preliminary consent in principle is required for the commencement of the
preparation of the establishment of a new nuclear facility or of the storage of
radioactive waste or of the extension of an existent nuclear power plant by a unit
containing a further nuclear reactor.20

At the same time, we need to emphasise that the preliminary consent in principle
does not replace any licences, therefore, the licensee is obligated to submit to the
necessary licensing procedures. The consent in principle only justifies that the majority
of the members of Parliament supports the establishment of the nuclear facility or the
storage of radioactive waste. Regarding its character, it tends to be a political
declaration, what renders it legal force is its stipulation under ANE as a condition of
any preparation. Thus, the preliminary consent in principle is the prerequisite of all
licences, which facilitates in principle the commencement of the planning of the
investment by the Hungarian Electricity Works (hereinafter: HEW), for example, the
planning of technical aspects, what type the planned unit should be, with what capacity
it should operate, what investment cost it incurs and when it can be put into operation.

The next essential legal step related to the increase of the capacity of Paks NPP
was Act II of 2014 on the promulgation of the Agreement between the Government of
Hungary and the Government of the Russian Federation on cooperation in the area of
the peaceful utilisation of nuclear energy, by which Parliament authorised the
acknowledgement of the binding effect of the international agreement between the
Government of Hungary and the Government of the Russian Federation.

2.4. The licensing organ

The nuclear energy supervisory organ is the National Atomic Energy Authority
(hereinafter: NAEA). The NAEA annually frames a report for the Government and
Patliament on the safety of the domestic application of nuclear energy including the
activity of the preparation of the establishment of a new nuclear facility and of the
storage of radioactive waste, furthermore, of the extension of an existent nuclear power
plant by a unit containing a further nuclear reactor.!

Subsequently to the preliminary consent in principle the applicant needs to
obtain all the licences. Concerning the licensing procedutres a separate government
decree provides.2? Issues related to licensing have cropped up in two aspects
concerning Paks NPP in recent years. On the one hand, the extension of the life-time
of the existent power plant units, on the other hand, the establishment of new nuclear
power plant units have required licensing procedures.

preparation of the establishment of new unit(s) of the nuclear power plant on the site of Paks
NPP.

20 See in detail, the critical comments related to the consent in principle: Fodor 2013, 23—42.

21 Para. (3) of Article 8 of ANE.

22 Government Decree no. 118/2011. (VIL.11.) on the nuclear safety requirements of nuclear
facilities and the related activities carried out by the authority.
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3. The extension of the life-time of Paks 1

Unit 1 of Paks NPP received the licence for the extension of its life-time on
18 December 2012, whereas Unit 2 was granted an identical licence on 24 November
2014 from NAEA.2> The operation licence and the life-time of Unit 3 of the power
plant would have expired on 31 December 2016. At the request of HEW Paks NPP,
NAEA granted the licence for an extension of the operation petriod by further 20 years
in a licensing procedure conducted according to rigorous rules. As a result of a similar
procedure Unit 4 of the power plant was granted the licence for an extension of the
operation petiod at the end of 2017, which completed the program of the extension of
the life-time of HEW Paks NPP Plc. Thereby, Paks NPP may continue operation with
four units, the extended operation licence of which will expire between 2032 and
2037.24

The preparation of long-term operation had commenced much earlier. Paks
NPP and other participants of the Hungarian nuclear energy industry were among the
first to determine and implement measures necessaty for evaluating the safety of Paks
NPP and to eliminate the deficiencies concerning safety. This process started in 2001
during the period of the accession process of Hungary to the EU. As a consequence of
the safety enhancement measures the core damage frequency, which shows the level of
safety of the units, has decreased in an unprecedented manner.25

The conditions of the long-term operation of Paks NPP, which are the most
important issues, have to be maintained at the level of safety in compliance with
international safety requirements so that they follow the tendencies of development.
One of the most important long-term objectives of Paks NPP is to operate the units as
long as possible in accordance with technical, economic and safety requirements.
The objective was to extend the life-time of the operating units in accordance with
international trends. On the basis of technical tests it could be established that there
was no technical or safety limitation against the extension of the operational life-time of
Paks NPP by 10-20 years.26

During the technical-scientific preparation of the extension of the life-time of
the power plant the high-standard Hungarian technical-scientific background had a
definitive role, such as the Centre for Energy Research of the Hungarian Academy of
Sciences, the National Research Institute for Radiobiology and Radiohygiene or the
Institute for Nuclear Research of the Hungarian Academy of Sciences. International
institutions also participated in the preparation of the extension of the life-time of Paks
NPP, primarily the IAEA in the scope of a cooperation project since 2003.27

23 MVM Paks NPP 2020a.

24 MVM Paks NPP 2020b.

2> Vamos Gabor 2001, 336.
26 Tbid. 337.

27 MVM Paks NPP 2014, 29.
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On the nuclear safety requirements of nuclear facilities and the related authority
requirements a government decree provides,? which includes the authority
requirements related to nuclear facilities, such as the rules of licensing and the
provisions related to supervision by the authority. The effect of the decree
encompasses nuclear facilities already operating or which are planned to be established
in the territory of Hungary, their systems and system elements, the activities related to
nuclear facilities and the performers of the activities.?? The effect of this decree
encompasses the nuclear facility from the point of the obtainment of the preliminary
consent in principle of Parliament to the cessation of the nuclear facility or until the
time the decision of NAEA on the termination of its competence of supervision
becomes binding.?® This entails that the decree includes the rules on the particulars
concerning the extension of the life-time of existing nuclear power plants and the
licensing procedure of the establishment of new nuclear power plant units.

3.1. The domestic regulation of the extension of the life-time

The government decree stipulates that in case the licensee intends to operate the
nuclear power plant unit beyond the planned operation time, they need to commence
the necessary preparatory activity well before. The decree prescribes as a general
condition of operation beyond the planned operation time that the licensee shall carry
out the activity designed to maintain the technical condition, in compliance with
prescriptions, of the systems and system elements important from the viewpoint of
nuclear safety as well as systematically check and assess the efficiency of the activity.
Furthermore, the licensee shall identify and accomplish by a deadline the safety
increasing measures — feasible in case of the given unit of the power plant from a
reasonable budget — deriving from up-to-date international requirements within the
framework of Periodical Safety Supervision.3! In the interest of the licensing of the
operation beyond the planned operation time the licensee shall implement
comprehensive supervision to justify that the deterioration processes requiring ageing
management have been identified, they are adequately managed during the extended
operation time so that the ageing effects do not endanger the functions of system
elements.?2 On the basis of the results of the comprehensive supervision it needs to be
identified what kind of new ageing management programs need to be elaborated and
implemented, furthermore, which of the existent programs need modifications.?® The
actualisation of analyses valid for a limited petiod and on their basis the necessary
measures shall be scheduled so that they can be finalised before the issuance of the
licence for operation beyond the planned operation time.3* Within the framework of

28 Government Decree no. 118/2011. (VIL.11.) on the nuclear safety requirements of nuclear
facilities and the related activity carried out by the authority.

29 Ibid. Article 1 Para. (1).

30 Ibid. Article 1.

31 Supplement 4, Volume 4, 4.15.0.0100.

32 Ibid. 4.15.0.0500.

33 Ibid. 4.15.0.0700.

34 Ibid. 4.15.0.1000.
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the preparatory activity the Final Safety Report shall be actualised,? the modifications
to be implemented under the Conditions and Limitations of Operation need to be
elaborated,® moreover, the modifications of further documents need to be
effectuated.’” These prescriptions demonstrate that the preparations related to the
extension of the operation time of the nuclear power plant need to be commenced well
before the licensing procedure.

In order to achieve its strategic objectives Paks NPP needed to establish and
maintain a more flexible employment policy. The company has established and
operated an integrated system of human resources, including the system of selection,
assessment of performance and career planning. Along with maintaining high-standard
technical training Paks NPP operates an advanced system of education and training in
order to prepare the replacement of employees and develop managerial skills.
The company contributes to the development of organisational culture by the
achievement of human strategic objectives and the development of the managerial
level, values, communication, working morale and commitment. 38

The government decree provides for the licensing conditions related to the
extension of life-time separately, according to which the licensee shall announce to the
nuclear safety authority its intention to renew its licence at least four years before the
expiry of the planned life-time and shall simultaneously submit the scheduled program
for the establishment of the conditions of operation beyond the planned life-time.
The nuclear safety authority approves of the program and supetrvises its
implementation. So far as the licensee is delayed with the announcement obligation or
the submission of the program, or if the program contains deficiencies which cannot be
eliminated, or the omissions during implementation cannot be rectified, the licensing of
operation beyond life-time shall not ensue. The licensing of the operation beyond life-
time shall supervene under a new operating licence issued at the request of the
licensee.’® Supplement 1. of the Decree expressly specifies that in case of a nuclear
power plant the licensing of the establishment, putting into operation, operation
beyond lifetime, final cessation and dismantling takes place by nuclear power plant
units. In the request for the licence the existence of the conditions of licensing need to
be justified for the specific unit of the nuclear power plant.4

During the licensing of the operation of the unit of the nuclear power plant
beyond planned life-time the following basic principles need to prevail: (a) safe
operation needs to be permanently maintained during the preparation of the licensing
of the operation beyond the planned life-time and during the planned operation of the

35 Ibid. 4.15.0.1300.

36 Ibid. 4.15.0.1400.

37 For example, the documents of maintenance, trial and supervisory programs, the status-
oriented management instructions regulating the removal of breakdown, the accident
management instructions, the measures scheme for the case of averting nuclear accident in the
facility. Ibid. 4.15.0.1500.

38 Vamos 2001, 338.

3 Article 20 of Government Dectree no. 118/2011. (VIL.11.) on the nuclear safety requirements
of nuclear facilities and the related activity carried out by the authority.

40 Supplement 1. Volume 1, 1.2.1.0400.
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nuclear power plant, (b) during the operation of the unit beyond its life-time the
exhaustion of the necessary safety reserves specified in safety analyses may not be
allowed with reference to the imminent termination of the operation time,
(c) the licensee shall commence the activities designed to maintain the technical
condition within the planned life-time and shall implement them continuously,
furthermore, the licensee shall systematically check and evaluate the the efficiency of
these activities, (d) considering the above principle the justification of adequacy for
operation beyond the planned life-time is restricted to the justification of the suitability
of passive and long-life system-elements, (¢) the safety increasing measutres detiving
from up-to-date international requirements shall be determined within the framework
of Periodical Safety Supervision according to the relevant rules.*!

A program scheduled to implement the conditions of adequacy for operation
beyond the planned life-time of the nuclear power plant unit (hereinafter: AO) shall be
submitted, in which a minimum of 20 years’ operation experience shall be analysed.*?
The AO program shall contain the planned period of the extension of the life-time.*3
In the AO program it shall be justified that the requirements of the Nuclear Safety
Standards will prevail throughout the entire extended life-time.* Thus, from among the
licensing documents the AO program is of outstanding significance from the viewpoint
of nuclear safety.

As a first step in the procedure targeting the extension of the life-time of the
Paks NPP units the AO program was elaborated, which was submitted to the NAEA
Nuclear Safety Board. The government decree facilitates that the AO is elaborated in
relation to more than one unit. In case of Paks NPP benefitting from this opportunity
the AO program was elaborated and submitted jointly for Units 1-4 on 15 December
2008, that is, 4 years before the expiry of the life-time of Unit 1.4

The decree determines the obligatory substantive elements of the request for a
licence and the scope of the documents to be enclosed. The purpose of these rigorous
prescriptions is that the licensing authority can make sure that the safety conditions will
prevail completely during the extension period of the life-time in case the licence is
renewed.

One of the main requirements while operating a nuclear power plant is to
provide accurate information for the local inhabitants and the whole population of
Hungary.#¢ In the licence renewal procedure that was an important requirement as well.

The purpose and the principle of the participation of the public in the decision-
making procedure in the nuclear field were the obtainment of the consent and the
supportt of the public for the formulation and implementation of nuclear policy.*’

41 Ibid. 1.2.6.0500.

42 Ibid. 1.2.6.0600.

43 Ibid. 1.2.6.0700.

4 Ibid. 1.2.6.0800.

4 MVM Paks NPP 2020a.

4 Vamos 2001, 337.

47 Lamm & Orton 2001, 448.
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The request for the licence needs to be submitted for each nuclear power plant
unit at the latest one year before the expiry of the operating licence valid for the
planned period of operation.*8 With respect to the nuclear safety of operation and other
circumstances the nuclear safety authority determines the temporal effect of the licence,
which may not be longer than the scheduled and justified period in the documentation
substantiating the operation beyond the planned life-time.# The requests for the
extension of the life-time of all the units of Paks NPP were submitted in time, thus,
according to the above the NAEA licensed the extension of the operation of all the
units. It is to be noted that upon the emergence of the issue of the extension of
operation the American model could be considered authoritative since in the European
countries there is no established practice of the extension of the period of operation.

4. The American model

In 1946 the first Atomic Energy Act was adopted in the United States, which
was amended in 1954. As a result of the amendment a new regulation was incorporated
into the act, which stipulated that nuclear power reactors can be licensed only for
a specific period determined by the Nuclear Regulatory Commission (hereinafter:
NRC), but not exceeding a licence term of 40 years.>

Despite the fact that licensing for 40 years was neither based on technical
experience or operating practice, nor did it rely on the protection of the safety of the
public, the planning of nuclear power plants was implicitly based on a 40-year life-
time.5!

It became an important issue how the development of the safe generation of
large quantities of low-cost bulk electricity with high reliability is feasible. It was
necessary to take into account two other factors: the capacity to supply electricity at a
stable and predictable price in the future and the reduction of environmental risks, for
example of carbon-dioxide emission and the protection of the quality of the air.52

In the United States at the beginning of the 1980s, the Commission of NRC
started to do research into the effects of the ageing of nuclear power plants.53

As a result of the research in 1991 the Commission of NRC adopted the
document titled ’Requirements for the Renewal of Operating Licences for Nuclear
Power Plants.”>*

The NRC established that the operation of nuclear power plants over 40 years
can be allowed with the issuance of a operation renewal licence. The operation renewal
licence is not the amended original licence, but a new — other — licence. 3> This issue
— as we could see above — is regulated in the same way in our domestic regulation.

48 Supplement 1. Volume 1, 1.2.6.1000.
49 Ibid. 1.2.6.1200.

50 Kimberly 2018, 34.

51 Bishop 2001, 82.

52 Kimberly 2018, 35.

53 Ibid. 36.

54 Ibid. 37.

55 Ibid. 39.
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The next important question was to decide how long the renewal licence can be
valid. The NRC decided that the renewal licence can be issued for a maximum of
20 years. Upon the determination of the period of time the most important points of
view were the technical questions. The ageing of nuclear power plants may not
endanger public health or the environment. Furthermore, the 20-year period can
facilitate long-term planning. 56

Hungarian legal regulation followed this model upon the determination of the
period of the renewal licence. Paks 1. NPP received the operation renewal licence
for 20 years.

In the United States the operation renewal licence is again a setrious issue, since
within the next 20 years half of the nuclear power plants will turn 60 and their
operating licences will expire, while only two reactors are under construction.5’ In many
western countries the situation is similar. According to the data of the Power Reactor
Information System of the International Atomic Energy Agency in 2018 altogether
449 reactors operated all over the world. Most reactors operate in the United States,
France, China, Japan and Russia.5¥ About half of the nuclear power reactors have been
operating for more than 30 years all over the world. This is the main reason why reactor
licence renewals and long-term operation have become the focus. This is especially true
in the United States where the largest number of reactors over 40 years of age operates
in the world. The United States — and other countries that have had nuclear reactors for
decades — has the necessary knowledge and experience for the licensing and regulation
of nuclear power plants.5

At the beginning of the 1990s the NRC began to elaborate recommendations on
how to improve the operation licence renewal procedure. The NRC obtained opinions
from many different actors including industrial organizations, construction and
engineering companies, Federal and State governments as well as private citizens.®0

Based on the supervision in 1995 the NRC reconsidered the Licence Renewal
Rules in order to render the former renewal rules more efficient, stable and predictable.

The new regulation identified the systems, structures and components important
in the licence renewal procedure and the main factors that need to be maintained.®!

In 1996 the NRC publicised the environmental requirements for licence renewal.
Within the framework of the renewal procedure it is necessary to prepare a Supplement
to the Environmental Impact Statement.52

The US continues to use both coal and natural gas in the production of
electricity and as many solar and other renewable technologies as possible. Nuclear
power plants are the principal sources of emission-free generation and this attribute will
become increasingly important — and valuable — since the US Clean Air Act requires the

56 Ibid. 39.

57 Ibid. 31.

%8 Operational & Long-Term Shutdown Reactors 2020.
59 Kimberly 2018, 33.

60 Ibid. 44.

o1 Ibid. 45.

62 Ibid. 47.
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limitation of the emission by new coal-fired and gas-fired power plants.®> Nuclear
power plants are the largest contributors to the carbon-dioxide reduction program of
the US.

In 2000 the NRC's new supervisory and assessing procedure was implemented
industry-wide. The new procedure makes use of objective, quantitative performance
indicators instead of a subjective, qualitative judgement. The new procedure secures the
regulatory stability appropriate for the industry via an exemplary safety regulation.
The NRC has also exercised responsible and effective leadership in licence renewal,
licence transfer and in the reduction of unneccessary regulatory burdens, while seeking
ways to become a more effective regulator.t*

Safety is the most important requirement of the long-term operation of nuclear
power plants all over the world. The safe operation of nuclear power plants needs to be
guaranteed during the complete period of long-term operation. There are two main
guarantees of safe long-term operation. On the one hand, licence renewal, on the other
hand, periodic safety supervisions. Licence renewal is a prevalent legal institution in the
United States and Hungary as well. Periodic safety supervision predominates in all
countries with nuclear power plants, for example, in European countries, Canada and
Korea. The International Atomic Energy Agency declared that “periodic safety
supervision is an instrument supporting the decision-making procedure for licence
renewal or long-term operation.”6>

Legal rules concerning the life-time of nuclear power plants are diverse in
different countries. In some states the life-time of nuclear power plants is limited by law
or by licence. Only a few states have limited the term of nuclear licences by law, for
example the USA or Belarus. Mostly, the life-time is determined by licences. Some
states have not limited the life-time of nuclear power plants, these include Belgium,
Finland, France, Germany, Great-Britain and Spain. In Germany the federal
government intends to terminate the commercial use of energy produced by nuclear
power plants.o

In the United States since the beginning the licence renewal procedure has had
two important parts: they concern safety and environmental requirements. In several
countries environmental supervision is not a necessary part of the long-term-operation
procedure. In countries where licences are open-ended no major work is necessary to
continue operation, therefore, environmental review is not required in these countries.t?

4.1. The procedure of licence renewal in the USA

Constellation Energy became the first nuclear energy company in U.S. history to
renew its operating licence for its nuclear power plant.

The two-unit Calvert Cliffs power station received its license renewal on
23 March 2000, which extended its licence generating for generation by twenty years

3 Bishop 2001, 83.
64 Tbid. 82.

05 Kimbetly 2018, 48.
66 Schattke 2001, 36.
7 Kimbetly 2018, 49.
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beyond its initial forty-year term. Two months later, NRC approved of the renewal of
the licences for the three-unit Oconee nuclear station of Duke Energy for an additional
twenty years as well.%8

The content of the licence renewal petition is strictly regulated in the USA
— similatly to the situation in Hungary. The content of the safety part of the petition is
divided into three parts: general information, technical information and detailed
technical specification. Each petition has to contain an integrated assessment, which
enumerates the equipment and components in need of an ageing supervision and
programs managing the effect of ageing. In the interest of safety the petition has to
include changes necessary to the equipment compated to current technical solutions,
which are required to manage the effects of ageing during the period of long-term
operation.®

Besides safety requirements environmental requirements also have an important
role in petitions. The petition must contain an environmental document titled
"The Petitionet's Environmental Report.” This document has to include inter alia the
programs for managing the effects of ageing which could affect the environment,
action plans which reduce the negative effects in the following areas: land use, air
quality, noise, water resources, historical and cultural resources, human health and
waste management.”? The Petitioner’s Environmental Report has to be made available
for the public.”

The licensing procedure is divided into two parts: environmental supervision and
safety supervision. As the first step of the environmental supervision after filing the
Licence Renewal Petition the Commission (NRC) arranges a public hearing. This first
public hearing is important because this launches the supervisory procedure and the
information of the public. In this phase of the procedure the members of the public
can address questions or make comments.”? This is in conformity with the basic
principle of nuclear law: transparency. The principle of transparency requires that all
organs involved in the development, utilisation and regulation of nuclear energy get
access to all relevant information concerning the way of the utilisation of nuclear
energy, including incidents and abnormal occurrences that may have impact on public
health, safety and the environment.” The Commission (NRC) collects all information
and at the end of the environmental supervision presents these to bodies making
decisions on energy planning.’

In the framework of safety supervision the Commission (NRC) examines
whether the licence renewal petition and the attached documents are in compliance
with the standards for the issuance of a renewed licence. Another body, the Advisory
Committee for Reactor Safeguards also reviews the Licence Renewal Petition.
The Committee (ACRS) is a federal advisory organ, which is independent of the

8 Bishop 2001, 82.

0 Kimbetly 2018, 54.

70 Tbid. 54.

71 Tbid. 55.

72 Tbid. 55.

73 Stoiber et al. 2003, 10.
74 Kimbetly 2018, 56.
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Commission (NRC). The Committee examines the safety requirements, primarily the
safety aspects of the licence renewal petition, then drafts recommendations for the
Commission.”

The last part of the procedure is the administrative adjudicatory heating.
The adjudicatory hearing takes place before the three-member commission of the
Atomic Safety and Licensing Board (ASLB). The panel has two technical members and
one member is a lawyer. At the end of the licensing procedure the Atomic Safety and
Licensing Board makes a decision of first instance.

The decision of the Atomic Safety and Licensing Board can be contested before
the five-member Commission of NRC. Against the decision of the Commission
appeals can be made to the US Court of Appeals, moreover, as a last resort a review
can be initiated at the US Supreme Court.””

5. Summary

The utilisation of nuclear energy shows an increasing tendency worldwide, which
is as a matter of course related to the increased use of electric power. As it was briefly
introduced in this study, the utilisation of nuclear power is a controversial issue.
Nonetheless, in my opinion the utilisation of nuclear energy in Hungary does not have
an alternative in the short or medium term, therefore, the extension of the life-time of
Paks NPP was a necessary and reasonable step taken in the interest of energy-safety.
The extension of the life-time was accomplished with the consideration of the up-to-
date and tested American model via the safety supervision and modernisation of Paks
NPP. Hungary was among the first ones in Europe to apply the technical, safety and
regulatory model related to the extension of life-time. It is certain that in the future the
extension of the life-time of nuclear power plants will become necessary in Europe and
in more and more states in other parts of the world as well. I think that due to
continuous modernisation, methods preventing ageing and increasingly rigorous safety
prescriptions at present we cannot foresee the final operation time of nuclear power
plants. This is likely to be influenced by the relevant continuous technical and safety
developments. At the same time that much is certain in face of the American example
that a considerable part of nuclear power plants are adequate to operate efficiently and
safely further than the originally planned period.

7> Ibid. 56.
76 Ibid. 57.
77 Ibid. 58.
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1. Bevezetd

A biztonsagos és folyamatos villamos-energiaellatds biztositasa kozérdek.
A villamos energiaellatds tobbféle modszerrel biztosithatd. Ezek a hagyomanyos,
fosszilis izemanyageal fitétt erémivek, melyek kozil hazankban is szamos mikodik,
tobbséglik azonban mar elavult. A hagyomanyos erémivekkel kapcsolatban
a legnagyobb problémat a magas széndioxid kibocsatas jelenti, ezért unids célkittizés
az ilyen erémivek kapacitisinak csokkentése. Masrészt kozép-hosszi  tivon
az alapanyagok kifogyasa is fenyegethet (kiiléndsen névekvé felhasznalas mellett).
A villamosenergia-termelés masik médjat az alternativ energiaforrasok felhasznalasa
jelentheti, els6sorban a szél- és napenergia. Ezeknek kétségtelen elénye, hogy
kornyezetkimélok, és az utdbbi idGszakban tobbféle modszerrel is prébaljak tamogatni
ezek elterjedését. A villamos-energia ellaitdis harmadik f6 moddja az atomenergia
termelése, amely megosztja az allamokat is az energia-stratégia szempontjabol,
és tobbnyire a tirsadalmat, kézvéleményt is. Az atomenergia termelése szamos elénnyel
jar (gazdasagos, szabalyozhaté a termelt mennyiség), a legerésebb ellenérv ugyanakkor a
biztonsag kérdését érinti.

Altalanosan elfogadott az, hogy a nuklearis energia fokozott — a minden ipari
létesitménnyel egyiittjarot meghaladé — kockazatot jelenthet az emberi egészségre és
biztonsagra, tovabba a kérnyezetre. Ezek miatt a kockazatok miatt kell gondosan
kezelni.

A nuklearis biztonsag nemzetkdzi szempontbdl is rendkivil fontos és érzékeny
kérdés, amit jOl bizonyit az is, hogy a nukleiris kérdések szamos nemzetkozi
egyezménynek képezik targyat! A nuklearis biztonsaggal kapcsolatos nemzetkdzi
egyuttmikodésben hazank is részt vesz. A nukledris biztonsagrdl szolé egyezményt
(Convention on Nuclear Safety) 1994. junius 17-én irtak ald. A szerz6dés létrehozasaval
kapcsolatos eljarasban résztvevé allamok nagy szama is mutatja, hogy a nuklearis
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biztonsag kérdése fontos szerepet jatszik az atomerémivel rendelkezé és nem
rendelkez§ allamokban egyarant.?

Ugyancsak nemzetkozi egyezmény szabalyozza a nuklearis létesitmények elleni
fizikai tamadasokkal szembeni védelem kérdéseit? A nemzetkdzi kotelezettségekkel
Osszhangban a nukledris biztonsig kérdését jogrendszeriink szigoruan és részletesen
szabalyozza.

A magas szintd nuklearis biztonsdg biztositasa az eurdpai kontinensen az
EU szamara kiemelten fontos. Az EU tagsag el6tt a csatlakozasi folyamat elésegitése
érdekében Magyarorszag alairta valamennyi, a nukledris biztonsaggal kapcsolatos
nemzetkdzi egyezményt. Ezek az egyezmények a Nemzetkézi Atomenergia Ugynokségt
altal kidolgozott ajanlasokkal egyiitt kulcsfontossagu elemei a nukledris biztonsidggal
kapcsolatos jogalkotasnak az EU tagillamokban, igy Magyarorszagon is. Az acquis
communautaire a nuklearis problémak teriiletén napjainkban jogi és politikai eszk6z6k
keretrendszerébdl all, beleértve a nemzetkdzi egyezményeket is. Jelenleg az egészség
és biztonsag kérdését érinti, beleértve a sugarvédelmet, a radioaktiv hulladék szallitdsat,
a beruhazast, a kutatds tdmogatast, a nukledris k6z6s piacot, a fitSanyag-ellatast
és a nemzetkozi kapesolatokat.

2. A hazai szabalyozas

Hazankban mtkdédnek nukledris létesitmények (atomerémd, kutatéreaktor),
amelyekre vonatkozdan szigora engedélyezési (és felligyeleti) szabdlyok vonatkoznak.
A szabalyozas kereteit az atomenergiardl szolo 1996. évi CXVL. térvény tartalmazza.
Az atomenergiaval kapcsolatos jogi szabalyozasé komplexitasat bizonyitja az, hogy
az atomtorvény kizardlag a legfontosabb — térvényi szintQ szabalyozast igénylé —
kérdéseket rendezi, az egyes specidlis kérdésekkel kapcsolatos részletszabalyokat nagy
szamu, kiloén jogszabaly szabalyozza.

Az atomerémi mikoédését, a Paks Atomerémi ZRT feladatait és felelGsségét és
mikodésének kereteit elsGsorban hirom térvény — a villamosenergia térvény (Vet.),
az atomtbrvény és a kornyezetvédelmi térvény — és az ezekhez kapcsolédd
kormanyrendeletek szabalyozzak. Az erémi biztonsagaval és a nuklearis fltSanyag
kezelésével kapcsolatos nemzetkézi egyezmények és  kotelezettségvallalasok — is
kiemelked6en fontosak.”

2.1. Az atomerémiivek biztonsaga

A nemzetkdzi és nemzeti jogi szabalyozas fejlesztése mellett a nukledris ipar
hatalmas Gsszeget kolt a PR tevékenységre és a nuklearis berendezések biztonsdganak

2 Kecskés & Silye 2013, 66.

3 Lasd részletesen: Lamm 2013, 159-175. Tovabba: Lamm 2019, 61-79.

+ A Nemzeti Atomenergia Ugynokség nukleris biztonsag teriiletén folytatott munkaja kapcsin
lasd bévebben: Kocsis 2016b.

5> Koblinger, Lengyel & Voéross 2001, 363.

¢ A szabalyozasrdl lasd bévebben: Szilagyi 2010.

7 Vamos 2001, 335.
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névelésére. Ezek az erbfeszitések ugyanakkor nem teljesen gy6zik meg a
nyilvanossagot. A nemzetk6zi atomenergia szervek jelentSs nuklearis biztonsagot érinté
tevékenységet hajtanak végre, de valdjaban kotlatozottan elfogadottak a nyilvanossag
szemében és gyakran tartjak Gket a nuklearis ipar kinyujtott karjanak.s

2.2. A Nemzeti Energiastratégia

A Nemzeti Energiastratégia (a tovabbiakban: Stratégia) 2011-ben kertlt
elfogadasra, és a 2011-2030-ig terjed6 idészakra vonatkozdan jelSli ki a hazai energetikai
fejlesztések f6bb irdnyait. Magyarorszag energiaellatisaban jelentGs szerepet jatszik az
atomenergia, amely a Paksi Atomerému keretében kertl — évtizedek 6ta — eléallitasra.
A Stratégia szerint a Paksi Atomerémi Zrt. meghatirozé szerepet tolt be a hazai
villamosenergia-termelésben, 2009-ben annak 42%-at biztositotta, mig ugyanebben az
évben a villamos-energia 8%-a szarmazott megajulé forrasbol. A megujuld
energiaforrasokat illetben fontos cél az Oszténzd feltételek biztositasa, aminek
eredményeképpen a megujulé energia részesedését legalabb a nemzetkdzi
kotelezettségeknek megtelel$ aranyban kell nvelni.

A Stratégia a Paksi Atomerémivel kapcsolatban megallapitja azt is, hogy
hazankban az energiaellatast a legalacsonyabb értékesitési aron allitja elS, biztonsagi
rendszerét hazai és nemzetkozi szervezetek rendszeresen ellendrzik, az 1990-es években
végrehajtott  biztonsagnovels  fejlesztések  eredményeként pedig  nemzetkézi
viszonylatban is az egyik legbiztonsigosabb eréminek szamit® A Stratégia leszogezi,
hogy az atomenergia alkalmazasa jelentés mértékben hozzajarul az energia-ellatas
biztonsagahoz. Az atomerému szinte teljesen emisszié mentes villamos-energia
termeld, igy hozzajarul a klimavédelmi célok eléréséhez. A nuklearis flitGelem kéltsége a
villamos-energia koltségének mintegy 10-15%-at teszi ki, ami hosszua tivon kompenzalja
a magas beruhazasi koéltségeket. Mindezeket figyelembe véve az atomenergia és a
megujulé energia részaranya a régiéban — {gy Magyarorszagon is — a jovOben
valészintleg névekedni fog.10

A stratégia az Atom — Szén — Z6ld forgatokényvet tekinti a megvaldsitandd
célkitizésnek, amely szerint az atomenergia jOvSbeni fenntartasa tovabbra is indokolt.
A Paksi Atomerémi lzemid$ hosszabbitasara mindenképp sziikség van, a Stratégia
szerint ugyanis kozéptaivon nincs alternativija az atomerému altal termelt villamos
energia kivaltasanak, az 4j telephelyen pedig (Paks 2.) csak 2030 utian szamol a Stratégia
nuklearis kapacitassal.!!

Az atomenergiaval kapcsolatban a Stratégia hangsulyozza, hogy mind az
atomenergia békés célu felhasznaldsa soran, mind pedig az atomenergiaval kapcsolatos
dontéseknél a legfontosabb szempont a lakossag egészségének, életének és vagyonanak
a biztonsaga, ezért a nuklearis biztonsdg minden egyébbel szemben elsGbbséget kell,
hogy élvezzen.

8 Lamm & Orton 2001, 448.

9 Nemzeti Fejlesztési Minisztérium 2020, 34.
10 Uo. 44.

1 Uo. 73.
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Mindazonaltal a Stratégia egyértelmien szamol a nukledris energia kozéptava
felhasznalasaval, mivel az atomenergia térnyerése a jévében jelentGsen javithatja az
ellatas-biztonsagot, a nuklearis fatSelem kénnyen készletezheté (a Paksi AtomerSmi
jelenleg is két éves fltGanyag tartalékkal rendelkezik), illetve csOkkenthetd a f6ldgaz
felhasznélasa a villamos energia termelésben.1? Igy kiillénosen fontos szempont mind a
jelenleg tzemel6, mind pedig az 4j beruhazasok esetén a legszigordbb biztonsagi
kovetelmények szerinti mikodés garantalasa. Bzt a nemzetk6zi egyezményekben vallalt
kotelezettségek!? mellett a szigoru engedélyezési kovetelmények és a magas szinvonaly,
folyamatos felligyelet biztosithatja. Ugyanez igaz a nuklearis energiatermeléssel
kapcsolatos kis és kozepes aktivitasu hulladékok végleges elhelyezésével, tovabba a
kiégett nuklearis izemanyag néhany évtizednyi atmeneti tarolasaval kapcsolatosan.

A Stratégia utal ra, hogy a szakért6k egy része nem tartja egy hatiron tul
fokozhaténak a megujulé energia részaranyanak ndvelését, hanem az gy kiesé energiat
az atomenergia fokozott hasznositasaval javasolja elGallitani. Ez ugyanakkor
megkoveteli az atomerémuivek és a radioaktv hulladékok elhelyezési biztonsaganak
névelését és a negyedik generaciés atomreaktorok széleskorl elterjesztését.!+

A Nemzetkozi Atomenergia Ugynékség elérejelzése szerint 2050-ben a jelenlegi
439 reaktor helyett 1400 fog mikdédni!s A nagyteljesitményl energiaforrasok koziil
egyedill az atomenergia tekintheté szén-dioxid mentesnek, igy az atomenergia ilyen
szintd novekedése biztositani tudnid az ENSZ altal is elvart szén-dioxid emisszi6
csokkentését.16

2.3. Paks-2

Az Orszaggyilés 2005-ben tudomasul vette a Paksi Atomerémi tzemidejének
(azaz a 30 éves uzemiddnek) a 20 évvel torténé meghosszabbitisardl szold
tijékoztatast.l” A 25/2009. (IV. 2.) OGY hatirozat!8 értelmében pedig az orszaggytilés
elézetes, elvi hozzajarulasait adta ahhoz, hogy a Paksi Atomerémi telephelyén
megkezdS&dhessenek 4j blokk(ok) létesitésének elGkészitését szolgald tevékenységek.!?
Ennek azért van kiemelked? jelentGsége, mert az atomenergiardl szol6 1996. évi CXVIL
torvény (a tovabbiakban: atomtérvény) 7. § (2) bekezdése értelmében 4j nuklearis
létesitmény és radioaktivhulladék-tarol6 létesitését, valamint meglévé atomerémi

12 Uo. 77.

13 A nuklearis biztonsagrol szo6lé egyezmény hatalya kiterjed — egyebek mellett — a polgari célu
atomerémuvekre, valamint az alapvet§ kotelezettségek mellett a nuklearis Iétesitmények
biztonsdgat miiszaki szempontbdl is targyalja. Kecskés & Silye 2013, 69.

14 Nemzeti Fejlesztési Minisztérium 2020, 114.

152011-es adat. Forras: Nemzeti Fejlesztési Minisztérium 2020, 114.

16 Uo. 114.

17 Uo. 34.

18 A hatarozat kapcsan felmeriilt, hogy az esetleg sértheti az egészséges kornyezethez vald jogot
— etre vonatkozodan lasd a JNO-128/2010 allasfoglaldstol bévebben: Kocsis 2016a, 146-149.
19.25/2009. IV.2)) OGY hatdrozat az atomenetgiardl szolé 1996. évi CXVI torvény 7. §-anak
(2) bekezdése alapjan, a paksi atomerému telephelyén Gj atomerémuvi blokk(ok) létesitésének
el6készitését szolgald tevékenység megkezdéséhez sziikséges elézetes, elvi hozzdjarulas
megadasardl.
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tovabbi atomreaktort tartalmazé egységgel valdé bévitését el6készité tevékenység
megkezdéséhez az Orszaggytlés elSzetes, elvi hozzajarulasa szitkséges.20

Hangsulyozand6 ugyanakkor, hogy az el6zetes elvi hozzajarulas semmiféle
engedélyt nem helyettesit, a sziikséges engedélyezési eljarasok lefolytatasa az engedélyest
tetheli. Az elvi hozzdjarulas csupan azt igazolja, hogy az orszaggytlési képvisel6k
tobbsége egyaltalan timogatja a nuklearis létesitmény vagy radioaktivhulladék-tarol6
létesitését. Jellegét tekintve inkabb politikai nyilatkozatnak tekinthetd, jogi er6t az ad
neki, hogy az atomtérvény elbirja barmiféle el6készilet feltételeként. Az elGzetes elvi
hozzajarulas tehat az Gsszes engedély el6feltétele, amely elvi lehetéséget teremt ahhoz,
hogy a Magyar Villamos Mvek Zrt. (a tovabbiakban: MVM) megkezdje a beruhazas
tervezését, igy példaul a miszaki kérdések tervezését, azt, hogy a tervezett blokk milyen
tipusu legyen, milyen kapacitassal mtikédjon, milyen beruhazasi koltséggel jar, vagy
mikor helyezheté tizembe.

A paksi atomerémi-kapacitas novelésével kapcsolatos kovetkezd 1ényeges jogi
lépést a Magyarorszag Kormanya és az Oroszorszagi Foderacié kormanya kozotti
nukledris energia békés céli felhasznalasa terén folytatandd egylittmikodéstél szold
Egyezmény kihirdetésérdl szolé 2014, évi I tSrvény jelentette, amellyel az
Orszaggytlés felhatalmazast adott a Magyarorszdg Kormanya és az Oroszorszagi
Foéderacié Kormanya kézott nemzetkézi Egyezmény kotelez$ hatalyanak elismerésére.

2.4. Engedélyezd szerv

Az  atomenergia-feligyeleti szerv az  Orszagos Atomenergia Hivatal
(a tovabbiakban: OAH). Az OAH évente jelentést készit a Kormanynak és az
Orszaggytlésnek az atomenergia hazai alkalmazasanak biztonsagarol, beleértve az yj
nukledris létesitmény és radioaktivhulladék-tarolé létesitésének, tovabba meglévs
atomerému tovabbi atomreaktort tartalmazé egységgel valé bovitését elGkészits
tevékenységet is.2!

Az elbzetes elvi hozzajarulast kévetSen kell a kérelmezbnek az Gsszes engedélyt
beszereznie. Az engedélyezési eljarasokrél kilén kormanyrendelet rendelkezik.22
Az engedélyezéssel kapcsolatos kérdések az utdbbi években két szempontbdl is
felvetédtek a Paksi atomer6ml vonatkozasiban. Egyrészt a mar meglévs erémivi
blokkok tizemidejének meghosszabbitisa, mastészt a j6vében 4j atomerémivi blokkok
létesitése igényelt, illetve igényel engedélyezési eljarast.

3. Paks 1 iizemid6 meghosszabbitas

A Paksi Atomerémid 1. blokkja 2012. december 18-an, a 2. blokk
2014. november 24-én kapta meg az OAH-t6l az lzemidé meghosszabbitisara
vonatkoz6 engedélyt.2? Az er6mi 3. blokkjanak tzemeltetési engedélye és lzemideje

20 Az elvi hatarozattal kapcsolatos kritikai észrevételeket lasd részletesen: Fodor 2013, 23—-42.

2l Atomtorvény 8. § (3) bekezdés.

2 118/2011. (VIL11) Kotm. rendelet a nukledtis létesitmények nuklearis biztonsigi
kovetelményeirdl és az ezzel 6sszefliggd hatdsagi tevékenységrsl.

23 MVM Atomerémd 2020a.
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2016. december 31-én jart volna le. Az MVM Paksi Atomerémi Zrt. kérelmére az
Orszagos Atomenergia Ugyndkség — szigord szabalyok szerint lefolytatott engedélyezési
eljarasban — megadta az engedélyt az tizemid6 tovabbi 20 éves meghosszabbitasara.
Az er6mi 4. blokkja 2017. év végén hasonld eljaras eredményeként kapta meg az
engedélyt az lizemid6 hosszabbitasra, ami altal teljessé valt az MVM Paksi Atomerémt
Zrt. iizemid6 hosszabbitasi programja. A Paksi Atomer6mu igy tovabbra is 4 blokkal
tzemelhet, melyek meghosszabbitott mikodési engedélye 2032 és 2037 kozott jar le.2

A meghosszabbitas elGkésziletei mar sokkal kordbban megkezd&dtek.
A Paksi Atomer6m és a magyar atomenergiaipar szakmai szerepl6i résztvevoi az elsék
kozott voltak, akik meghataroztak és végrehajtottak a Paksi AtomerSmu értékeléséhez
szitkséges intézkedéseket és megsziintették a biztonsaggal kapcsolatos hidnyossagokat.
Ez a folyamat 2001-ben kezd6détt, Magyarorszag EU-hoz torténd csatlakozasanak
idészakaban. A biztonsagot névels intézkedések eredményeként a magkarosodas
gyakorisaga, ami a blokkok biztonsagi szintjét mutatja, korabban nem latott mértékben
csokkent.?5

A Paksi Atomer6ml hosszu-tavi muikodésének feltételeit, amelyek a
legfontosabb kérdések, olyan szinten kell tartani, amely megfelel a nemzetkdzi szintQ
biztonsagi elvarasoknak és kéveti a fejlédési tendencidkat. A Paksi Atomerémi egyik
legfontosabb hosszutava célja a blokkok muikddtetése, ameddig csak lehetséges
Osszhangban a miszaki, gazdasagi és biztonsagi kévetelményekkel. A cél az volt, hogy a
blokkok  mutkdédésének  idejét a  nemzetkézi  tendencidknak  megfelelGen
meghosszabbitsak. A miszaki felmérések alapjan megallapithaté volt, hogy nem volt
olyan muszaki és biztonsagi korlat, amely a paksi atomerémé mutkédési idejének
tovabbi 10 vagy 20 évvel térténd ndvelése ellen hatott volna.26

Az er6ml itemidG-meghosszabbitasinak muszaki-tudomanyos el6készitése
soran meghatarozo szerepet jatszott a szinvonalas hazai muszaki-tudomanyos hattér,
mint példaul a Magyar Tudomanyos Akadémia Energiatudomanyi Kutatékézpontja,
az orszagos Sugarbioldgiai és Sugaregészségigyi Kutaté Intézet, vagy a Magyar
Tudomanyos Akadémia Atommag Kutaté Intézete. A Paksi Atomerémi tizemidd-
hosszabbitasanak elGkészitésében szetepet jatszottak nemzetkdzi intézmények is,
elsésorban a Nemzetkézi Atomenergia Ugyndkség, amely 2003-t6l egyiittmikodési
projekttel segitette az tizemidé-hosszabbitas elSkészitését.2?

A nuklearis létesitmények nuklearis biztonsagi kévetelményeirdl és az ezzel
Osszefiiged hatdsagi kdvetelményekrdl kormanyrendelet?s rendelkezik, mely tartalmazza
a nuklearis létesitményekkel kapcsolatos hatdsagi  kovetelményeket, {gy az
engedélyezések szabalyait, és a hatdsagi feliigyelettel kapcsolatos rendelkezéseket.
A rendelet hatalya kiterjed a Magyarorszag teriilletén létesiteni kivant, valamint a mar
tzemel6 nukledris létesitményekre, azok rendszereire és rendszerelemeire, a nukledris

24 MVM Atomerémd 2020b.

25 Vamos 2001, 336.

20 Uo. 337.

27 MVM Paksi Atomerémd 2014.

28 118/2011. (VIL11) Kotm. rendelet a nukledtis létesitmények nuklearis biztonsigi
kovetelményeirdl és az ezzel 6sszefliggd hatdsagi tevékenységrol.
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létesitménnyel kapcsolatos tevékenységekre és tevékenységet végzokre.?? E rendelet
hatalya ala tartozik a nuklearis létesitmény az orszaggyilés el6zetes, elvi
hozzajarulasanak megszerzésétll kezd6dben a nuklearis 1étesitmény megsziintetéséig,
vagy az Orszagos Atomenergia Hivatal a felligyeleti hataskorének megsztinésérdl hozott
hatarozata véglegessé valasanak idSpontjaig® Ebbdl kévetkezik, hogy az tzemidd
meghosszabbitasanak és 0j atomerémivi blokkok létesitésének engedélyi eljarasanak
részletszabalyai a rendeletben talalhat6ak.

3.1. Az iizemid6 meghosszabbitas hazai szabalyozasa

A rendelet el6irja, hogy abban az esetben, ha az engedélyes a tervezett iizemid6n
tal is tzemeltetni kivanja az atomerémivi blokkot, akkor az ehhez sziikséges el6készitd
tevékenységet id6ben meg kell kezdenie. A tervezett tzemidén tili tGzemeltetés
altalanos feltételeként irja el a rendelet, hogy az engedélyes a nuklearis biztonsag
szempontjabol fontos rendszerek és rendszerelemek az eléirasoknak megfelelé maszaki
allapotanak fenntartasat szolgalé tevékenységet a tervezett Uzemidén belil koételes
elvégezni, és a tevékenység hatékonysagat szisztematikusan ellenérizni és értékelni,
tovabba a korszerl nemzetkézi kovetelményekbdl levezethet, az adott erémivi
blokkra ésszerG raforditassal megvaldsithatd, biztonsagnével6 intézkedéseket az
1dészakos Biztonsagi Feltlvizsgalat keretében azonositani és hataridére megvalésitani!
A tervezett Uzemidén tali Uzemeltetés engedélyezéséhez az engedélyes atfogod
felulvizsgalatot hajt végre annak igazolasara, hogy az Sregedéskezelést igénylé romlasi
folyamatokat azonositottak, azokat megfeleléen kezelik a meghosszabbitott tizemidd
soran ugy, hogy az Oregedési hatisok a rendszerelemek funkcidképességét nem
veszélyeztetik.32 Az atfogd felllvizsgalat eredményei alapjan azonositani kell azt, hogy
milyen 4j 6regedéskezelési programokat kell kidolgozni és megvaldsitani, tovabba, hogy
a meglévé programok kozil melyeket kell médositani?® A kotlatozott id6tartamra
érvényes elemzések aktualizalasat és az azok alapjan szikséges intézkedéseket ugy kell
ttemezni, hogy azok a tervezett lizemidSn tuli Gizemeltetés engedélyének kiadasa el6tt
befejezbdjenek.3* Az el6készits tevékenység keretében a Végleges Biztonsagi Jelentést
aktualizalni kel az Uzemeltetési Feltételekben ¢és Korlatokban végrehajtandé
médositasokat el kell késziteni, 3¢ valamint tovabbi dokumentumok moédositasat is végre
kell hajtani’” Mindezekbdl az el6irasokbdl lathatd, hogy az atomerémi Uzemidd-
hosszabbitassal kapcsolatos el6készlleteket mar jéval az engedélyeztetési folyamat el6tt
meg kell kezdeni.

2 Uo. 1. § (1) bekezdés.

30 Uo. 1. §.

31 4. melléklet, 4. kotet, 4.15.0.0100.

32 Uo. 4.15.0.0500.

33 Uo. 4.15.0.0700.

34 Uo. 4.15.0.1000.

3 Uo. 4.15.0.1300.

36 Uo. 4.15.0.1400.

37 gy példaul a karbantartdsi- proba- és feligyeleti program dokumentumait, az tzemzavar
elharftasat szabalyozé allapotorientalt kezelési utasitasokat, a balesetkezelési eljarasokat,
a létesitményi Nukledrisbaleset-elharitasi Intézkedési Tervet. Lasd: Uo. 4.15.0.1500.
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A Paksi Atomerému stratégiai céljainak eléréséhez rugalmasabb munkaerd-
politikara volt sziikség. A vallalat integralt human eréforras rendszert hozott létre és
mikodtet, beleértve a kivalasztids rendszerét, a teljesitményértékelést és a kartier
tervezést. A Paksi Atomer6mid a magas szinvonald muszaki képzés fenntartasa mellett
fejlett oktatasi és képzési rendszert mikodtet a munkavallalok cseréjének el6készitése és
a vezetli képességek fejlesztése érdekében. A vallalat hozzdjarul a szervezeti kultira
fejlesztéséhez human stratégiai célok végrehajtisaval, a vezetSi szint, az értékek,
a kommunikacié a munkahelyi légkér, az elkStelezettség fejlesztésével .38

Az Uzemid6 meghosszabbitassal kapcsolatos —engedélyezési  feltételekrdl
a kormanyrendelet kiillén rendelkezik, mely szerint az engedélyes az Utzemidd
meghosszabbitasara iranyulé szandékat — a tervezett izemid$ vége elStt legkésGbb négy
évvel — bejelenti a nuklearis biztonsagi hatésagnak, egyidejileg benydjtja a tervezett
tzemidén tali tzemeltethetSség feltételeinek megteremtésére elSiranyzott programjat.
A nuklearis biztonsagi hatésag a programot jévahagyja, és annak végrehajtasat ellenérzi.
Amennyiben a bejelentési kételezettséget és a program benyujtasat az engedélyes késve
teljesiti, tovabba ha a programban olyan hianyossagok vannak, amelyek nem
kiiszobolhet6ek ki, vagy a végrehajtas soran tortént mulasztasok nem potolhatoak,
akkor az tzemiddén tali tzemeltetés engedélyezésére nem keril sor. A tervezett
tzemidén tuli Uzemeltetés engedélyezése az engedélyes kérelmére kiadott uj
tzemeltetési engedélyben torténik.? A rendelet 1. szamud melléklete kifejezetten rogziti,
hogy atomerémi esetében a nuklearis létesitmény létesitésének, tizembe helyezésének,
tzemeltetésének, tervezett tzemidén tali Uzemeltetésének, végleges leallitasanak és
leszerelésének az engedélyezése atomer6mivi blokkonként torténik. Az engedélyezés
feltételeinek fennallasat — az engedély iranti kérelemben — az atomerémuvi blokkra kell
igazolni.40

Az atomerémivi blokk tervezett lizemidén tili tizemeltetés engedélyezése soran
az alabbi alapelveknek kell érvényesiilni: (a) az atomer6muvi blokk tervezett tizemid6n
tali tzemeltetése engedélyezésének elGkészitése és tervezett Uzemeltetése soran
a biztonsagos tizemeltethetGséget folyamatosan fenn kell tartani, (b) a blokk tizemid6n
tali tzemeltetése soran a biztonsagi elemzésekben figyelembe vett, szitkséges biztonsagi
tartalékok elhasznalasa soha nem engedhet6 meg az engedélyezett tizemidé kozelgd
végére tOrténd hivatkozassal, (c) a muszaki dllapot fenntartasat szolgald tevékenységeket
az engedélyes a tervezett tizemidén belil megkezdi és folyamatosan végzi, tovabba
e tevékenységek hatékonysagat szisztematikusan ellenérzi és értékeli, (d) a fenti elvet
figyelembe véve a tervezett Uzemid6n tili tzemeltethetség igazolasa alapvetSen
a passziv és hosszuéletd rendszerelemek alkalmassaganak igazolasira kotlatozodik,
() a korszeri nemzetk6zi kévetelményekbSl levezetheté  biztonsagndveld
intézkedéseket az id&szakos biztonsagi feliilvizsgalat keretében kell meghatarozni,
a vonatkoz6 szabalyok szerint.4!

38 Vamos 2001, 338.
3 118/2011. (VIL11) Kotm. rendelet a nukledtis létesitmények nuklearis biztonsigi

kovetelményeirdl és az ezzel 6sszefliggd hatdsagi tevékenységrdl 20. §.
40 1. melléklet, 1. kétet, 1.2.1.0400.
4 Uo. 1.2.6.0500.
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Az atomerémivi blokk tervezett tizemid6n tdli izemeltethetGsége feltételeinek
megvaldsitasira elSirinyzott programot (a tovabbiakban UH program) kell benydjtani,
melyben  minimdlisan 20 év  Uzemeltetési  tapasztalatot kell —elemezni.*?
Az UH programnak tartalmaznia kell az {izemid6 kiterjesztésének tervezett
id6tartamat.$3 Az UH programban igazolni kell, hogy a teljes kiterjesztett tizemidére
teljestilnek a Nuklearis Biztonsagi Szabalyzatok kovetelményei®* Az engedélyezési
dokumentumok kéziil tehat az UH program a nukleiris biztonsig szempontjabol
kiemelked§ jelentség.

A Paksi Atomerémid blokkjainak Uzemid6 meghosszabbitasira iranyuld
eljarasban elsé 1épésben sor keriilt az UH program kidolgozasira, amely az Orszagos
Atomenergia Hivatal Nukledris Biztonsagi Igazgatdsagahoz kertlt benyujtasra.
A kormanyrendelet lehetévé teszi, hogy az UH t5bb blokkra vonatkozéan keriilion
kidolgozasra. A Paksi Er6mi esetében, élve ezzel a lehet6séggel, az UH program az
1.-4. blokkra vonatkozdan egyiittesen keriilt kidolgozasra és benyujtasra, 2008.
december 15-én, azaz 4 évvel az 1. blokk tizemidejének lejarta el6tt.45

A rendelet meghatarozza az engedélykérelem kotelez$ tartalmi elemeit, illetve
a kérelemhez csatolandé dokumentumok kérét. Ezen szigoru elbirasok Osszességében
azt a célt szolgaljak, hogy az engedélyez6 hatésag megbizonyosodhasson artél, hogy az
tzemidé meghosszabbitisa esetén a biztonsagi feltételek a meghosszabbitds tartama
alatt maradéktalanul fennallnak.

Arra az id6tartamra, amely alatt atomer6md muikédik, az egyik legfontosabb
kovetelmény pontos informacidkat biztositani a helyi lakosoknak és Magyarorszag egész
lakossaganak.* Az tizemid6 meghosszabbitasi engedélyezési eljaras soran ez is fontos
szempont volt.

A nyilvanossag részvételének célja és elve a nuklearis dontéshozatali eljarasban
a nuklearis politika célkitizéseinek és ezek végrehajtasanak a koézvéleménnyel vald
elfogadtatasa és tamogatasanak elnyerése.4’

Az engedély kérelmet atomerSmivi blokkonként kell benydjtani legkésébb
a tervezett UzemidGre érvényes Uzemeltetési engedély lejarta elStt egy évvel.#s
A nuklearis biztonsagi hatésag az Uzemeltetés nuklearis biztonsagat és egyéb
koriilményeit figyelembe véve szabja meg az engedély id6beli hatalyat, de az nem lehet
hosszabb a tervezett uzemid6n tuli Uzemeltetést megalapozé dokumenticiéban
elSiranyzott és igazolt id6tartamnal.#® A paksi Atomerémi valamennyi blokkjara id6ben
benyujtasra kertltek az tzemidé meghosszabbitasi kérelmek, {igy — a fentick szerint —
minden blokk tizemidejének meghosszabbitasat engedélyezte az Orszagos Atomenergia
Hivatal.

42 Uo. 1.2.6.0600.

3 Uo. 1.2.6.0700.

4 Uo. 1.2.6.0800.

45 MVM Atomerdmi 2020a.

46 Vamos 2001, 337.

47 Lamm & Orton 2001, 448,

48 1, melléklet, 1. kotet, 1.2.6.1000.
4 Uo. 1.2.6.1200.
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MegjegyzendS, hogy az Uzemid6 meghosszabbitassal kapcsolatos kérdés
felvet6désénél mintanak az amerikai modellt lehetett figyelembe venni, az Eurdpai
orszagokban ugyanis az tizemid6-meghosszabbitisnak nincs kialakult gyakorlata.

4. Az amerikai modell

Az USA-ban 1946-ban kertlt elfogadasra az elsG atomenergia térvény, melyet
1954-ben modositottak. A modositas eredményeként keriilt be a térvénybe az
a rendelkezés, amely kimondta, hogy az atomer6muivek reaktorai a Bizottsig altal
meghatarozott, hatirozott idére kaphatnak mikodési engedélyt. Ez a hatarozott id6
maximum 40 év lehetett.>

Annak ellenére, hogy a 40 évre sz6lo engedélyezés nem alapult muszaki
tapasztalaton, vagy mikodési gyakotlaton, sem a kéz6sség biztonsaganak védelme nem
alapozta meg, az atomerémivek tervezése hallgatdlagosan a 40 éves lzemidSre
alapozottan tortént.5!

Fontos kérdéssé valt, hogy hogyan lehet fejleszteni nagy mennyiségd, alacsony
aru energia biztonsagos el6allitasat magas megbizhatosag mellett. Szintén figyelembe
kell venni két tovabbi tényez6t: a képességet arra, hogy biztosithatd legyen a stabil és
kiszamithaté aron elérhetd energia a tovabbiakban is, és a kérnyezetvédelmi kockazatok
csokkentése, kiillondsen a levegd mindség védelme és a szén-dioxid kibocsatas.>2

Az Egyesiilt Allamokban az 1980-as évek elején (NRC) a Bizottsag vizsgalni
kezdte az atomerémuvek eléregedésének hatasait.5

A vizsgilat eredményeként 1991-ben a Bizottsig (NRC) elfogadta
Az atomerémivek Utemid6-meghosszabbitisa engedélyezésének kévetelményei’
elnevezést dokumentumot.5*

A Bizottsaig (NRC) megallapitotta, hogy az atomerémivek 40 éven tdli
tzemeltetése engedélyezheté Uzemidé-meghosszabbitasi engedély kiadasa esetén.
Az tGzemid6-meghosszabbitasi engedély tehat nem az eredeti engedély moddositasa,
hanem egy 1Uj, masik engedély.> Ez a kérdés — ahogyan lathattuk — a hazai
jogszabalyban is ugyanilyen médon van szabalyozva.

A kovetkezd fontos kérdés annak eldéntése volt, hogy mennyi idére legyen
érvényes a meghosszabbitasi engedély. Az NRC déntése szerint a meghosszabbitasi
engedély maximum 20 évre adhaté ki. Az id6tartam meghatirozdsa soran a
legfontosabb szempontot a muszaki kérdések képezték. Az atomerémivek eléregedése
nem veszélyeztetheti az emberek egészségét és a kornyezetet. Emellett a 20 éves
id6tartam képes biztositani a hosszu-tavi tervezést.5® A hazai jogi szabalyozds ezt a
modellt kdvette a meghosszabbitas id6tartamanak meghatarozasanal. A Paks 1.
atomerému 20 éves idStartamra kapta meg az tizemid6-meghosszabbitasi engedélyt.

%0 Kimberly 2018, 34.
51 Uo. 35.

52 Bishop 2001, 82.

53 Kimberly 2018, 36.
5 Uo. 37.

% Uo. 39.

5 Uo. 39.
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Az USA-ban az Uzemid&-meghosszabbitasi engedély ismét komoly kérdés.
Az Egyesiilt Allamokban a kévetkez6 20 év soran az atomerémiivek fele eléri a 60 éves
tzemid6t és miikodési engedélyiik le fog jarni, és minddssze 2 reaktor épul.5” Szamos
nyugati orszigban hasonl6 a helyzet. A Nemzetkozi Atomenergia Ugynékség Reaktor
Informaciés Rendszerének adatai szerint 2018-ban 449 reaktor mikodott a vilagon.
Ezek kozil a legtébb az USA-ban, Franciaorszagban, Kinaban, Japanban és
Oroszorszagban.®® Az atomreaktorok tobb minta fele a viligon t6bb mint 30 éve
mikédik. Bz a f6 oka annak, hogy egyre inkabb koézéppontba kertl a reaktor
engedélyek megijitisa és a hosszu-taiva mikodés. Ez kilonosen igaz az Egyesilt
Allamokban, ahol a legnagyobb szamban miikodnek a viligon 40 éves tizemidénél
régebbi reaktorok. Az Egyesiilt Allamok — és mas olyan orszagok, amelyek évtizedek
6ta rendelkeznek atomerémivel — rendelkezik a megfelel§ tudassal és gyakorlattal az
atomerémuvek mikoédésének engedélyezéséhez és szabalyozasahoz.>

Az 1990-es évek elején az NRC elkezdett ajanlasokat kidolgozni azzal
kapcsolatban, hogy hogyan lehetne fejleszteni az tGzemidé-meghosszabbitasi eljarast.
Az NRC szamos, kiilonféle szereplStdl szerzett be véleményt, igy tobbek kozott ipari
vallalatoktdl, tervezé és miszaki cégektdl, a Szévetségi és tagallami kormanyoktol és az
allampolgaroktol.s0 Az NRC az elvégzett feliilvizsgalat alapjan 1995-ben feliilvizsgalta az
engedély meghosszabbitasara iranyul6 szabalyokat annak érdekében, hogy
hatékonyabba, stabilabba és kiszamithatobba tegye a korabbi meghosszabbitasi eljaras
szabalyaindl. Az 4j szabalyozas meghatirozta azokat a rendszercket, szerkezeteket,
alkotorészeket amelyek fontosak a meghosszabbitasi engedéllyel kapcsolatos eljaras
soran, tovabba azokat a f6bb tényezlket, amelyek karbantartisa szlikséges.6!

1996-ban az NRC nyilvanossagra hozta a meghosszabbitisi eljaras
kornyezetvédelmi kévetelményeit. A meghosszabbitasi eljaras keretében késziteni kell
kornyezetvédelmi hatasvizsgalat kiegészitést is.62

Az USA folytatja mind a szén, mind a f6ldgaz felhasznalasat az elektromos aram
elGallitisanal és amennyire lehetséges a napenergiat és egyéb megujuléd technoldgiakat.
Az atomerémivek a kibocsatis-mentes nemzedék f6 forrasai, és ez a jellemzGjik egyre
fontosabbd fog valni - és egyre értékesebbé - ahogyan az amerikai levegévédelmi
torvény kovetelményei korlatozzak az G széntiizelési és gaztizelésl erémivek
kibocsatasat.$? Az atomerémivek a legnagyobb részesei az USA szén-dioxid
csokkentési programjanak.

2000-ben a Bizottsag (NRC) 4j felugyeleti és értékelési eljarasa elfogadasra kertl
az egész ipar részérdl. Az Gj eljards objektiv, szamszer(sitett teljesitmény indikatorokat
alkalmaz a szubjektiv, minGségi elbiralas helyett. Az 14j eljarasrend biztositja
a kiszamithaté szabdlyozast, amely megfelel6 az ipar szamara példaértékd biztonsagi
eléirasokkal.

57 Uo. 31.

% Operational & Long-Term Shutdown Reactors 2020.
59 Kimberly 2018, 33.

0 Uo. 44.

1 Uo. 45.

02 Uo. 47.

63 Bishop 2001, 83.
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A Bizottsag (NRC) felel6s és hatékony vezetést gyakorol az engedély
megujitasban, az engedély atruhdzasa esetén, és a felesleges szabalyozasi terhek
csokkentésében - utakat keresve ahhoz, hogy hatékonyabb szabalyozéva valjék.o4

A biztonsag a legfontosabb koévetelmény az atomerSmivek hosszu-tava
tzemeltetésénél az egész vilagon. Az atomer6mu biztonsagos mikédését a hossza-tava
mikodés teljes idStartamara biztositani kell. A biztonsagos hossza-tava mikodésének
két £6 garancidja van. Egyrészt a meghosszabbitasi engedély, masrészt az idészakos
biztonsagi feliilvizsgalat. A meghosszabbitasi engedély az Egyesiilt Allamokban és
Magyarorszagon egyarant érvényesilé jogintézmény. Az id8szakos biztonsagi
felulvizsgalt minden olyan orszagban érvényesil, amelynek van atomerémive, igy az
eurépai orszagokban, Kanadaban és Koredban. A Nemzetkézi Atomenergia Ugynokség
deklaralta, hogy ,,az idészakos biztonsagi feliilvizsgalat az tzemidS-meghosszabbitasi
engedély vagy a hosszu-tava mikodés esetén olyan eszkdz, amely timogatja az engedély
megadasat.”’6>

Az atomer6mivek tzemidejére vonatkoz6 jogszabalyok kilonbozé félék a
killénb6z6 orszagokban. Néhany orszagban az atomerémuvek élettartamat jogszabaly
vagy engedély hatirozza meg. Csupan néhany orszagban van a nukledris engedély
id6tartama  jogszabalyban meghatarozva, példaul az USA-ban vagy Beloruszban.
To6bbségében az idétartam engedély alapjan van meghatirozva. Néhany orszagban az
atomerémuveknek nincs kotlatozott élettartama. Ezek Belgium, Finnorszag,
Franciaorszag, Németorszag, Nagy Britannia és Spanyolorszag. Németorszagban a
szovetségi  kormany be akatja szintetni az atomerémivekben termelt energia
kereskedelmi hasznalatat.66

Az Egyesiilt Allamokban a kezdetektél két fontos része van a meghosszabbitasi
eljarasnak: a biztonsagi és a kornyezetvédelmi kovetelmények. Szamos orszagban a
kornyezetvédelmi fellilvizsgalat nem szitkséges része a hosszi-tava mukodéssel
kapcsolatos eljarasnak. Azokban az orszagokban, amelyekben az engedélyek
hatarozatlan idSre szélnak, nem szitkséges el6re lathaté nagyobb munka a folyamatos
mik6dés biztositasdhoz, igy ezeken a helyeken nem szikséges kornyezetvédelmi
feltlvizsgalat.o”

4.1. A meghosszabbitasi engedély iranti eljaras az USA-ban

A Constellation Energy volt az USA torténetében az elsé olyan nuklearis
energetikai vallalat, amely meghosszabbitotta az atomerémivének Uzemben-tartasi
engedélyét. A két blokkbdl all6 Calvert Cliffs er6m@ 2003. marcius 23-an kapta meg az
tzemidé meghosszabbitisi engedélyt, amely tovabbi 20 évre hosszabbitotta meg
a korabbi negyven éves idGszakra sz6l6 engedélyt. Két honappal késébb a Bizottsag
(NRC) jovahagyta a Duke Energy harom blokkos Oconee erémivének tzemids-
meghosszabbitasi engedélyét is tovabbi husz évre.o8

64 Uo. 82.

05 Kimbetly 2018, 48.
66 Schattke 2001, 36.
7 Kimbetly 2018, 49.
8 Bishop 2001, 82.
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A meghosszabbitasi engedély iranti kérelem tartalma — Magyarorszaghoz
hasonléan — szigoruan van szabalyozva az USA-ban. A kérelem biztonsaggal
kapcsolatos tartalma harom részbdl all: altalanos informacidk, miszaki informaciok és
részletes muszaki lefrdas. Minden kérelemnek tartalmaznia kell egy integralt értékelést,
amely felsorolja azokat a berendezéseket és GsszetevSket, amelyek esetén az eléregedés
felulvizsgalata szlikséges, valamint az eloregedés hatasat kezel§ programot. A biztonsig
érdekében a kérelemnek tartalmaznia kell a jelenlegi miszaki megoldasokhoz képest
a berendezésekkel kapcsolatban sziikséges olyan valtoztatdasokat, amelyek szikségesek
az eloregedés kezelésére a meghosszabbitott tizemelési idSszakban.®

A biztonsagi kévetelmények mellett a kérelemben fontos szerepe van a
kornyezetvédelmi  kévetelményeknek. A kérelemnek — tartalmaznia  kell egy
kornyezetvédelmi dokumentumot A kérelmez3 kornyezetvédelmi jelentése’ cimmel.
Ennek a dokumentumnak tartalmaznia kell tébbek koz6tt olyan programokat, amelyek
kezelni képesek az eloregedés olyan hatasait, amelyek befolyasoljak a kornyezetet,
akcioterveket, amelyek csokkentik a negatfv hatisokat a kovetkez$ tertileteken:
féldhasznalat, levegd minbség, zaj, természetes vizek, torténelmi és kulturdlis
er6forrasok, emberi egészség ¢és hulladék kezelés.® A kérelmez6 kornyezeti
beszamoldjat a nyilvanossag szamara hozzaférhetévé kell tenni.”

Az engedélyezési eljaras két részbdl all: kornyezetvédelmi feliilvizsgalatbol
és biztonsagi felilvizsgalatbol. A kornyezetvédelmi felllvizsgalat elsé 1épéseként
a meghosszabbitasi eljaras benyujtasat kévetGen a Bizottsag kézmeghallgatast szervez.
Az elsé kozmeghallgatias fontos, mert ezzel kezdédik az engedélyezési eljaras és
a nyilvanossag tajékoztatasa. Az eljarasnak ebben a szakaszaban a kozOsség tagjai
kérdéseket tehetnek fel, illetve észrevételeket tehetnek.”? Ez 6sszhangban all a nuklearis
jog alapelvével: az atlathatésaggal. Az atlathatésag elve megkivanja, hogy mindazok
a szervek, amelyek részt vesznek a nuklearis energia fejlesztésében, felhasznalasaban és
szabalyozasaban, valamennyi fontos informaciéhoz hozzaférjenek arra vonatkozdan,
hogy a nuklearis energia hogyan keril felhasznalasra, beleértve olyan eseteket,
és rendellenes eseményeket, amelyek kihatassal lehetnek az emberi egészségre,
biztonsagra és kornyezetre.> A Bizottsig minden informacidt Osszegydjt és
a kornyezetvédelmi feliilvizsgalati eljaras végén atadja az energia tervekrdl dontést hozo
testiileteknek.™

A biztonsagi felulvizsgalat keretében a Bizottsag azt vizsgilja, hogy
a meghosszabbitasi engedély iranti kérelem és a mellékelt dokumentumok 6sszhangban
vannak-e a "meghosszabbitasi engedély kiadisanak standardjaival. Egy masik szervezet,
a Reaktor biztonsagi tanacsadé testlilet szintén megvizsgalja a meghosszabbitasi
engedély iranti kérelmet. A Testllet szOvetségi tanacsadd szerv, amely fiiggetlen
a Bizottsagtol.

0 Kimbetly 2018, 54.

70 Uo. 54.

1 Uo. 55.

72 Uo. 55.

73 Stoiber et al. 2003, 10.
74 Kimbetly 2018, 56.
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A Testilet a biztonsagi kovetelményeket vizsgalja, els6 sorban a
meghosszabbitasi engedély iranti kérelemben szereplé biztonsagi kérdéseket, majd
ajanlasokat fogalmaz meg a Bizottsag szamara.”>

Az eljards utolsé része a kozigazgatasi birésagi meghallgatis. A birdsagi
meghallgatds a Nuklearis Biztonsag és Engedélyezés hatésag hiarom tagd bizottsiga
el6tt torténik. A Bizottsagnak két muszaki végzettségl és egy jogasz tagja van. Az
eljaras végén a Nuklearis Biztonsag és Engedélyezés Hatésag hozza meg az els6foku
dontést. 7

A Nuklearis Biztonsagi és Engedélyezési Hatdsag dontése a Bizottsag (NRC)
Ottagu tanacsa el6tt tamadhaté meg fellebbezéssel. A Tandcs dontésével szemben
az USA Fellebbviteli Birésagahoz lehet fordulni, sét utolsé lépésben a Legfelsébb
Birosagnal is kezdeményezhet6 feliilvizsgalat.”?

5. Osszegzés

Az atomenergia felhasznalasa vildgszerte névekvd tendencidt mutat, ami
természetesen  Osszeflige a  névekvé  villamos-energia  felhasznalassal.  Ahogy
a tanulmanyban roviden bemutatisra kerllt, az atomenergia felhasznaldsa vitatott
kérdés. Mindazonaltal véleményem szerint hazankban az atomenergia felhasznalasinak
révid, illetve kozéptavon nincs alternativéja, igy a Paksi Atomer6mé Uzemidejének
meghosszabbitasa sziikséges és indokolt 1épés volt az energiabiztonsig érdekében.
Az tzemidG-meghosszabbitas a korszerd és mar kiprobalt amerikai minta figyelembe
vételével kertlt megvaldsitasra, a Paksi Atomer6mé Biztonsagi feliilvizsgalata
és korszerlsitése mellett. Hazank Eurdpaban elsék koézott alkalmazta az tGzemido-
meghosszabbitassal kapcsolatos miszaki, biztonsagi, szabalyozasi mintat. Biztosra
vehetd, hogy a jovében Eurdpaban — és a vildg mas részein is — egyre t6bb allamban
szitkségessé fog valni a mikoédé atomerémivek Uzemidejének meghosszabbitasa.
Folyamatos korszerlsités, Oregedésgatldé moédszerek és egyre szigorod6 biztonsagi
el6irasok mellett ugy vélem, ma még nem lathat6, hogy mennyi lesz az atomerémivek
végleges Uzemideje. Erre kihatissal lehetnek a kérdéssel kapcsolatos folyamatos
miszaki-biztonsagi fejlesztések is. Az ugyanakkor mar biztosan allithaté az amerikai
példa alapjan, hogy az atomerémivek szamottev$ része alkalmas arra, hogy az
eredetileg tervezett lizemidénél tovabb, hatékonyan és biztonsagosan miikodjon.

7> Uo. 56.
76 Uo. 57.
77 Uo. 58.
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Abstract

Today, people have become increasingly interested in various natural disasters starting from massive floods through
epidemics to devastating fires across the continent. Disasters are caused not only by forces of nature but also by
buman activities. The history of both disaster management and occupational safety can be traced back centuries.
There are many similarities between disaster management and occupational safety, which may be surprising at
Sirst. Two fundamental rights are key issues in both disaster management and occupational safety, which are as
Jollows: the right to life and the right to health. An obligation of closely coordinated cooperation between the state,
public bodies and other entities is a flagship task in both areas.

Keywords: disaster management, occupational safety, disaster, occupational health

1. Introduction

Every single day, news about some kind of disaster is posted through the printed
and electronic media as well as social networks and receives tremendous media
coverage. News about all sorts of tragic events occurring around the world, starting
from floods, through emergence of epidemics, to fire, from Brazil to Australial can be
read about. Different forces of nature or in many cases some kind of human behaviour
may lay in the background of tragic events. There ate serious debates about climate
change. A lot of people consider it to be a political issue and underestimate both the
challenges posed by this unprecedented climate change and the importance of this issue
(even such high-powered people like Donald Trump, the President of the USA).
Environmental disasters that occur all over the world are very often caused by human
activiies. The countries which realise what disastrous effects the changes in the
environment may result in, take measutes to protect the environment. According to the
latest news, there are countries where the usage of plastic packaging is completely
banned. One of the major barriers to enhance joint actions on climate change
mitigation policies is economic lobbyists who have accumulated tremendous wealth by
conducting their lobbying activities. Using every tool available, they attempt to
brainwash their consumers and make them spend massive sums of money.
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The phenomenon accompanying disasters is disaster tourism, which evolved
as a result of the darkest shroud of the human soul. There are distorted personalities
who see fun in capturing other people’s suffering and visit disaster locations specifically
for this purpose.

News about occupational accidents are also frequently released both in the
national and international media. Occupational accidents affect one or several
employees and can result in injuries or even deaths2 While these cases are not
comparable to the damage caused by disasters, they can cause hundreds of millions of
damage to the national economy a year, let alone individual tragedies.

This study addresses two very important human activities: disaster management
and occupational safety. It may be surprising to look for a relationship between the two
concepts, but this study will confirm the assumption that disaster management and
occupational safety have several similarities. In order to establish the relationship, first,
it is necessary to clarify the nature and the concept of the two human activities, and the
relevant Hungarian and international legal regulations. After this, analyses can be
conducted and links can be established.

2. Disaster management

There is no need to turn on a TV or a computer with Internet access to hear
disaster news or see disaster footage since Hungary has experienced several disaster
cases over the past few years. Perhaps, one of the worst industrial disasters was the
toxic red mud flood that happened almost 10 years ago.? Another major disaster was
the Sajo river flood in the area of Felsézsolca.* Also, a snowstorm on M1 motorway
trapped thousands of people in their cars overnight on 15 March 2013, whereas the rest
of the country did not experience any natural disasters. These cases happened in
different disaster situations (red mud, river water and snowstorm). Thus, the concept of
disaster needs clarifying.

In the international context, the Article 4 of the Decision No1313/2013/EU
of the European Parliament and of the Council’ provides the following definition:
“disaster’ means any situation which has or may have a severe impact on people, the
environment, or property, including cultural heritage.

Governed by the Fundamental Law, the Act CXXVIII of 2011 on Disaster
Management and on the amendment of individual related acts (Dis. Man. Act) entered
into force. The Article 3 (5) of this Act defines disaster as a state or situation suitable
for declaring an emergency or a condition or situation which, to the extent that is not
declared, endangers or damages the life, health, material values, essential supply of the
population, the natural environment, its natural assets in such a way or to such an
extent that the prevention, elimination of the damage exceeds the possibilities of

2 And the property and non-property damage that can occur in the event of a disaster cannot be
neglected. Compensation for these damages see Téth 2017, 509-511. See furthermore: Jakab
2016; Mélypataki 2017; Madi 2016; Jakab & Mélypataki 2013; Kocsis & Szilagyi 2017, 311-324;
Szilagyi 2016, 283-301; Jakab 2013, 93-135.

3 A vorosiszap katasztrofa 2020.

* Viczian et al. 2014, 660-668.

5 https:/ /eut-lex.cutropa.cu/homepage.htmlrlocale=hu [12.03.2020]
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defence of the designated organisations in the prescribed order of cooperation, and
calls for the introduction of special measures and the need for continuous and closely
coordinated cooperation between local authorities and public bodies, and calls for
international assistance.

The definition used in the Hungarian legal system is much broader than the
EU definition and better expresses the concept of the disaster. It should be highlighted
that the Hungarian definition focuses more on risks endangering people’s lives and
health, includes the concept of injury prevention and the obligation for legal entities to
cooperate.

The central element in the definition of a disaster is the state of danger, which
the Article 44 of the Act CXXVIII of 2011 on Disaster Management defines as follows:
state of danger is an event defined in the Article 53 of the Fundamental Law of
Hungary which is caused by the following events: (a) a natural disaster, threats posed by
nature, especially: (aa) during protection against flood if it is predicted that the flow of
water is rising to the maximum water level ever detected and further significant
flooding is expected or ice jams cannot be removed or there is a potential threat to dam
failure; (ab) during protection against inland inundation if the inland water threatens
populated areas, industrial parks, major transport routes, roads and railway and the
degree of threat is so high that both the prevention of damage and the prevention of
new floods exceed the defences of the designated organisations; (ac) extensive,
continuous, intense, persistent snowfalls or blizzards lasting over several days;
(ad) other extreme weather conditions resulting in a situation that endangers people’s
lives, material assets and basic supply of the population; (ae) geological hazards.
(b) industrial accidents, threats posed by civilisation, especially (ba) while dealing with
hazardous substances and waste, the substance that is released extensively and severely
threatens human life, health and the environment; (bb) accidental spillage of radioactive
material and other radiation exposure, which has a direct adverse impact on safety and
causes accidental exposure of the population to radiation; (c) threats of other origin,
especially (ca) human epidemic or threat of an epidemic resulting in pandemic and
animal epidemic; (cb) calamity-contamination of ground water and surface water during
drinking-water abstraction; (cc) a high degree of air pollution occurring for any reasons
that accedes the alert threshold specified in separate legislation; (cd) failures in critical
infrastructures to such an extent that the provision of the basic facilities for the
population is blocked for several days or in several countries.

The Article 53 of the Fundamental Law of Hungary mentioned in the definition
stipulates that in the event of a natural disaster or industrial accident endangering life
and property, or in order to mitigate its consequences, the Government shall declare a
state of danger, and may introduce extraordinary measures laid down in a cardinal Act.
In a state of danger, the Government may adopt decrees by means of which it may,
as provided for by a cardinal Act, suspend the application of certain Acts, derogate
from the provisions of Acts and take other extraordinary measures. Thus, the
regulation of the state of danger has three levels. The Fundamental Law of Hungary
provides the legal framework at the highest level. At the second level the state of
danger is governed by the Act CXXVIII of 2011 on Disaster Management if governed
by the Fundamental Law and by a government decree at the third level.
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According to the definition provided by the Act on Disaster Management, there
are three main types of disasters. They are as follows: natural disasters, threats posed by
nature (floods, inland inundations, continuous snowfalls lasting for several days, other
extreme weather conditions and geological threats), industrial disasters (substances and
waste, accidental spillage of radioactive material and radiation production) and threats
of other nature (human epidemic, threat of an epidemic, animal epidemic, drinking
water contamination, air pollution, operation failures in critical infrastructures).
The literature also distinguishes three types of disasters, which are as follows: natural
disasters, man-made disasters and other disasters.6

One of the reasons for distinguishing different types of disasters is that risk
management should be carried out to prevent disasters. In the period between 2014
and 2020 a prerequisite for the effective and efficient use of EU development funds
was to carry out a risk assessment. Risk assessments are also provided for in the
sectoral legislation itself. The Article 52 (i) of the Act CXXVIII of 2011 on Disaster
Management stipulates that the civil protection is responsible for measuring the risk of
exposure based on risks assessments. The Implementing Regulation of the Disaster
Management Act, the Decree No.234 of 2011 of the Government defines the risk
assessment as a broader concept and the related risk assessment. According to the
Decree, risk assessment is an overall process of risk identification, risk analysis and risk
evaluation. Risk evaluation is the procedure that uses the results of a risk analysis to
determine the level of risk of a given hazard to a particular settlement.”

Also, the State Audit Office of Hungary dealt with risk evaluation in its
2016 analysis. The report concluded that based on the guidelines stipulated in the
Government Decree, a regular risk assessment of the settlements and their ranking had
started, which was due in the first half of 2012. 8 The new risk management system
maps the severity/likelihood of risks in their own specificity identified by the
government at the municipal level. As a first step, the risk assessment of the settlements
was carried out. Following the risk assessment procedure — as opposed to previous
procedures — all the settlements (including the metropolitan districts) were ranked into
groups. The mayor of the settlement — as a new rule: in collaboration with the
Hungarian National Organisation for Rescue Services — carries out a risk assessment
every year and recommends the county defence committees (hereinafter referred to as
MVB) which group to rank the settlement into. The ranking is annually reviewed,
taking into account the experience of disaster situations, inspections and practice.
However, the ranking of the settlements into groups is generally not significantly
modified if the number of settlements is considered.”

At the end of 2012 the EU Member States requested the European Commission
to consider national risk assessments and to provide a comprehensive cross-sectoral
report on major natural and man-made risks that the European Union may face in the
future and — where possible and relevant — take into account the future impacts of
climate change and the need to adapt to this change. Also, they asked the EC to identify

6 Schweickhardt 2018, 14.

7234/2011. (XI1.10.) Governmental decree § 1, points 17 and 20.

8 Analysis on the functioning of the national disaster management system-SAO report, Report
of the State Audit Office of Hungary, Budapest, 2016, 15.

2 Ibid.
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the risks or the types of risks, which according to the report, affect several Member
States or regions of different member States in the same way. EU guidelines focus on
national risk assessment and analysis methods for prevention, preparedness and
planning. 10

International documents show that the short-term objective of the European
Union is to improve the coherence between risk assessments carried out in Hungary
and in the Member States in prevention, preparedness and planning phases. In the
short term, the risk assessment performed according to the same set of critetia also
contributes to better comparability of Member States’ reports. Using coherent and
comparable methods can help develop a common approach to the risks that Member
States and the EU may face, and facilitate cooperation in efforts to prevent and mitigate
common risks such as cross-border risks. By establishing common terminology and
developing common concepts, the objective of consistency and comparability can be
greatly accelerated. The long-tem objective of the report is to identify future impacts of
climate change, taking into account the potential risks of adaptation and the necessary
steps to be taken. Another important aspect is the development of a common
procedure for identifying risks or types of risks affecting Member States or regions of
different Member States, which can improve the effectiveness of disaster
management.!! Although it does not state in a generic way the duty of cooperation of
stakeholders involved in disaster management activities, the regulation assigned to
certain legal entities and authorities names the obligation of concrete cooperation.
In the field of disaster management, the obligation is with entities in the prevention,
protection and recovery phases.

Prevention is a complex set of tasks that includes technical, organisational and
legal tasks. The Article 3 (16) of Act CXXVIII of 2011 on Disaster Management
defines prevention as follows: ”Prevention: the application of any act or regulation
which eliminates or minimizes the causes of a disaster shall minimize the likelihood of
such damage occurring.” Prevention summarises the preventive activities of the disaster
management professional units. Disaster prevention in different areas differs in nature.
Different areas have different regulations. So do task systems. A common concept in all
three areas is the need to access emerging threats based on a risk analysis and to take
appropriate actions. The preventive tasks have a different weight in technical, legal and
organisational tasks. There are several technical and legal requirements in the field of
industrial security. In fire protection all three tasks have almost equal weight, whereas in
the system of civil protection tasks, technical and organisational tasks predominate.
The activities in the fire protection task system are specified in the Act XXXI of 1996
on Fire Protection, Technical Rescue and Fire Brigades (Fire Protection Act).
”Fire prevention: a system of fire protection laws, standards, regulatory requirements
for the prevention and prevention of the spread of fires and the provision of essential
conditions for extinguishing, and the enforcement.”!2

In the field of fire protection, the building permit authority system prevails in the
preventive task system and other areas also target prevention. Several legal acts regulate

10 Report on Hungary’s national disaster risk assessment methodology and its results, 2014,
Budapest, https://www.kormany.hu/download/1/43/00000/ tetvezet.pdf

1 Ibid.

12 Article 4 (c) the Act XXXIT of 1996 on Fire Protection, Technical Rescue and Fire Brigades.
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specific elements of the fire prevention task system. They are as follows: regulatory
requitements related to service provision, market surveillance activities, building
regulations, etc. The legislation related to fire protection and its implementation
regulates professional activities of fire protection. In the field of industrial safety, the
Act on Disaster Management forms the legislative basis for prevention of accidents and
defines general tasks. The concept of industrial safety regulates prevention by defining
the main parts of industrial safety, which considers a high level of protection to be the
basis for prevention:!> It means any threat source (plants), specific legal, institutional
and task processes, procedures, a system of instruments and methodology, which are
applied in performing operation, control and municipal tasks relating to protection
against major accidents involving dangerous substances, the protection of shipments
containing dangerous goods, prevention of nuclear accidents and the protection of
critical systems and installations and which provide a high level of protection of the life
and health of the population, the environment and the material assets necessary for the
maintenance of life. Chapter IV of the Disaster Management Act regulates defence
provision against serious accidents involving hazardous substances. Prevention tasks
also play a significant role in this. Legal regimes cleatly specify what criteria hazardous
plants must comply with in order to start up, operate safely and what licensing and
control procedures must be followed. In order to prevent damage to the health of the
population, the process of preparing the operator’s and mayot’s defense plan is also
defined. If the case of shipments containing dangerous goods, prevention is primarily
achieved through control activities. As for critical elements, authotisation and control
tasks are preventive. Preventive tasks in the system of civil protection tasks require
close cooperation between the state, the local government and the population.
The state is responsible for establishing appropriate bodies, creating appropriate
legislation, providing funding, and making local governments implement the tasks
assigned to them, which is achieved through the individual responsibility of the
settlement mayor with a voluntary, compulsory and effective involvement of citizens.
The prevention system involves planning and organisational tasks.!4

In disaster management the application of the civil protection task system
prevails. The fire departments perform only primary intervention and damage reduction
tasks. Disaster relief is usually a longer and more complex task, so other organisational
solutions need to be applied. This is the civil defence task system.

The classic disaster management task system addressed only prevention and
protection, but did not deal with recovery activities. Recovery is also a complex and
coordinated task that involves activities of several organisations. The state, local
governments, professional disaster management organisations and businesses jointly
participate in recovery activities. Not only does this task mean an effective
reconstruction effort itself, but also the potential for prevention. For example, a high-
risk flood area may affect families who live there. Restoration activities may include
offering families new housing and building new houses in the course of restoration.
In this way, the lives and properties of families leaving the stricken area are rescued to
safe locations and the losses suffered because of the temporal flood do not need to be

13 Mélypataki 2017, 368.
14 Schweickhardt 2018, 23-25.
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compensated. The definition force majeure finds its origin in ancient Roman legislation
and indicates external, unpredictable, irresistible event that prevented parties from
fulfilling their contractual obligations. The presence of three cumulative conditions is
necessary to qualify an event as force majeure. They are as follows: irresistibility,
unforseeability and non-imputability. The force majeure framework is intended for
events that cause damage and the costs of defense and restoration are provided by the
state as determined by law. In cases of disaster, the force majeure framework shall be
used in accordance with specific rules and through the professional disaster control task
system. 1>
This paper has already covered civil protection activities in the context of risk
assessment. However, the legislation related to these activities needs further
elaboration. The Article XXXI of the Fundamental Law stipulates the defence of the
country in a broader sense, and the performance of military service of citizens,
performing work for national defence purposes and civil defence obligations:
(1) All Hungarian citizens shall be obliged to defend the country. (2) Hungary shall
maintain a volunteer reserve system for national defence purposes. (3) During a state of
national crisis, or if the National Assembly decides so in a state of preventive defence,
adult male Hungarian citizens with domicile in Hungary shall perform military service.
If military service involving the use of arms cannot be reconciled with the conscientious
belief of the person obliged to perform military service, he shall perform unarmed
service. The forms and detailed rules of the performance of military service shall be laid
down in a cardinal Act. (4) For the duration of a state of national crisis, adult Hungarian
citizens with domicile in Hungary may be ordered to perform work for national defence
purposes, as provided for by a cardinal Act. (5) For adult Hungarian citizens with
domicile in Hungary, a civil defence obligation may be prescribed in the interest of
performing national defence and disaster management tasks, as provided for by a
cardinal Act. (6) In the interest of performing national defence and disaster
management tasks, everyone may be ordered to provide economic and material
services, as provided for by a cardinal Act.!¢
The Fundamental Law does not provide more detailed rules on civil protection.
However, the sectoral legislation helps define the concept. The Article 3 (20) of the Act
CXXVIII of 2011 on Disaster Management and on the amendment of individual
related acts provides the definition of civil protections. This is as follows: Civil
protection: a system of tasks, tools and measures for the whole society which are used
in the event of disasters or armed conflicts to protect the lives of the civil population,
to train the population to overcome these effects and to create the conditions for
survival. Main tasks of civil protection are as follows: (a) training of the population for
influential norms of conduct during the period of protection; (b) establishment and
preparation of civil protection organisations, providing assets for operation;
(c) warning, information and alert systems; (d) provision of individual safety equipment;
(e) maintenance of defence structures; (f) evacuation, resettlement and reception of the
population; (g) protection of the necessary assets of subsistence (in particular water,
food, stock of medicines, livestock) and defence of critical infrastructure; (h) damage

15 Schweickhardt 2018, 26-27.
16 Gava, Smuk & Téglasi 2017, 29-30.
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site assessment, rescue, first aid, containment, disinfection, temporary reconstruction,
urgent disposal of the dead; (i) assessment of threats to settlements based on risk
assessment; (j) threat-recovery planning and organisation; (k) cooperation in the air alert
system of the population, protection of cultural heritage, prevention of water damage,
accommodation and provision of refugees, fire fighting, and tasks related to
international agreements, such as information and mutual assistance; (I) provision of
temporary public service to prevent damage to human life, health and property in the
event of disruption of public service. 17

The above tasks show that civil protection is an ongoing activity and can be
experienced in everyday life. However, situations with a severe impact may occur when
rules other than the general ones have to be applied. During this period the
Fundamental Law stipulates to apply exceptional rules (in such cases civil protection is
given priority, which is investigated in this paper). The Articles 48-53 of the
Fundamental Law describes conditions related to special legal order. the Special legal
order is applied int he following real-life situations: (a) state of national crisis; (b) state
of emergency; (c) state of preventive defence; (d) state of terrorist threat; (¢) unexpected
attack; (f) state of danger.

3. Occupational safety

Legislation on health and occupational safety at work is very similar to the
legislation on disaster management. The provisions of the Fundamental Law are the
highest legal norms. Sectoral regulations, the Act on Labour Safety, detailed regulations
and decrees implementing the act and a number of government and ministerial
regulations and decrees being effective since the political transition regulate
occupational safety at work (Although safety-related and health-related rights and
regulations can be set out in national and international standards and other non-legal
documents, they are not particulatly relevant to the subject).

The Fundamental Law of Hungary, Act XCIII of 1993 on Labour Safety and Act
LXXV of 2000 all impose obligation on Hungary to define long-term tasks related to
occupational safety and health, and — in consultation with groups representing both the
employees and employers’ interests — to establish national policies for the preservation
of capacity to work, to ensure occupational safety and regulate the working
environment. The Communication of the European Commission and the WHO Global
Action Plan provides guidance on this process. The National Occupational Safety and
Health Policy (NOSHIP) sets out occupational safety and health priorities in Hungary
for the period of 2016-2022, which are in line with the current 2014-2020 EU strategy
for health and safety at work and to be followed by all Member States. The explicit
objective of defining NOSHIP priorities is that their developed practices!® shall
contribute to further developing occupational safety, preserving workers’ ability to
work, maintaining safety and health standards and increasing the number of years in
workers’ lifetime. Providing appropriate working conditions is indispensable in order to
maintain the maximum productivity of the labour force. Recognition and effective

17 Schweickhardt 2018, 26
18 Preamble of Act XCIII of 1993 on Labour Safety. See furthermore: Jakab 2016; Mélypataki
2017; Madi 2016; Jakab & Mélypataki 2013; Jakab 2013, 93-135.
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management of risks resulting from conventional (classical) hazards as well as new and
emerging risks must also be considered. The nature of occupational diseases is
constantly changing Scientific and technical development and social changes relating to
globalisation may exacerbate existing risks and result in the appearance of new ones. #

Article XX of the Fundamental Law quarantines the right to health. Paragraph
(1) stipulates that ’Everyone shall have the right to physical and mental health.
According to paragraph (2) “Hungary shall promote the effective application of the
right referred to in paragraph (1) through agriculture free of genetically modified
organisms, by ensuring access to healthy food and drinking water, by organising safety
at work and healthcare provision and by supporting sports and regular physical exercise
as well as by ensuring the protection of the environment.”” According to the
Fundamental Law, the right to health means the right to physical and mental health.
Also, the Fundamental Law stipulates that the right to health is a right for everyone.
The former Constitution identified the institutions of labour safety and health care, the
organisation of medical care, the opportunities for regular physical activities and the
protection of the urban and natural environment as institutional quarantines for
implementing this right. In its practice the Constitutional Court of Hungary does not
recognise health as a fundamental right of citizens. It considers the right to health to be
a constitutional right that creates several legislative obligations for the implementation
of this right.20

Surprisingly, the issue of what the right to health means has received little
academic attention both before and after the entry into force of the Fundamental
Law.2! In one of his reports, the Ombudsman highlighted the relationships between the
right to health and the disaster management legislation: If the above purchases,
development and maintenance activities are not accomplished, professional operating
conditions may be endangered. This in turn directly threatens the right to life and has
detrimental effect on physical integrity of both firefighters working in the primary
disaster-affected areas and residents living in these areas. This right is stipulated in
Article 54(1). The right to highest possible level of mental and physical health as
regulated in Article 70/D (1), (2) of the Constitution is also endangered. The right of
citizens to property as stipulated in Article 13 (1) of the Constitution is also explicitly
threatened. In addition, neither does the State fully comply with its objective obligation
to protect fundamental rights as laid down in Article 8 (1) of the Constitution.?2

Within the meaning of Article II of the Fundamental Law ”Human dignity shall
be inviolable. Every human being shall have the right to life and human dignity; the life
of the foetus shall be protected from the moment of conception.” Extensive Hungarian
legal literature — in addition to human dignity — has examined the issues related to death
penalty, euthanasia, abortion and foetus protection when fundamental rights are
investigated. The purpose of the present study is to investigate the relationship between
the right to live and the right to health because both disaster incidents and occupational
accidents — as mentioned above — affect entities’ health or even result in the loss of

19 National Occupational Safety and Health Policy 2016-2022.
20 Balogh, Hajas & Schanda 2014, 20.

21 Jakab ed. 2009, 2576.; Lamm ed. 2018, 94.

22 National Office for Judiciary (OBH) 3182/2003.
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their lives. No single study exists in the Hungarian literature which has attempted to
investigate the relationship between the two rights.

First, this study provides a definition of occupational safety as it was done when
the disaster management was investigated. The Parliament adopted Act XCIII of 1993
on Labour Safety. Its Section 1 (1) defines labour safety as “’the entirety of requirements
pertaining to occupational safety and occupational health within the framework of
organized employment along with the system of legal, organizational and institutional
regulations for the implementation of the objectives of this Act, and the execution
thereof. Occupational health is concerned with hygiene and health at work.”

In the Fundamental Principles, this Act on Labour Safety determines obligations
of the state, employers, employees and other entities, which are as follows:
(a) In agreement with employer and employee interest representation organizations, the
State shall define the basic occupational safety and health requirements, as well as the
institutions for the control and supervision of such, and shall enact a national policy for
the protection of health hand working ability, labour safety and the work environment,
the implementation of which it shall periodically review and inspect.
(b) Implementation of occupational safety and occupational health requirements shall
be the duty and obligation of employers. The responsibilities of the employees
concerned with labour safety shall have no effect on the employers’ obligation.
The costs and other responsibilities associated with this obligation must not be
devolved upon the employees. (c) Employers shall define the manner of
implementation of occupational safety and health requirements within the framework
of legal regulations and applicable standards. (d) Employers shall be liable to provide
the opportunity to all employees to become familiar with the relevant regulations
pertaining to occupational safety and health in the language they understand.
(e) The State shall promote and supervise the enforcement of the regulations pertaining
to occupational safety and health by way of the supervisory bodies established for this
purpose. (f) Regulations pertaining to occupational safety and health shall be defined in
such a way that such requirements provide adequate protection to employees, as well as
to other persons in the proximity of the area where the work is performed, and to
persons using the services. Work equipment shall be designed so as to preclude as
much as possible the eventuality of accidents and health injury when used properly
outside of the framework of organized employment. (g) The state guarantees to provide
for the reconciliation of interests related to occupational safety, as well as for the
protection of the occupational safety interests of employees, defining the rights and
obligations of the representatives of occupational safety, without prejudice to the rights
of employees’ interest representation organizations related to occupational safety which
are regulated in other legal regulations, particularly in Act I of 2012 on the Labour Code
(herein after referred to as 'Labour Code’), and in the acts on public service officials,
State officials and on the legal status of public servants. (h) Employers and employees,
as well as State bodies shall cooperate in the course of exercising the rights and fulfilling
the obligations set forth in this Act and in respect of other regulations pertaining to
occupational safety and health. (i) The protection of data (personal, special and public
data, classified information, industrial and business secrets) shall be provided as
consistent with the relevant legal regulations during the course of any and all
proceedings related to occupational safety. This Act on Labour Safety cleatly reveals
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that the state imposes major legal obligations on legal entities (primarily on employers),
but leaves the employer free to define the way in which the obligation is performed and
entrusts the state bodies the task of supervision the compliance with the rules.?3
Employers’ responsibility for safety at work is objective (more objective than that) and
cannot be compared to the employers’ liabilities for damages, misconduct and criminal
liability under labour law. A very important Fundamental Principle is the obligation of
legal entities to cooperate. All legal entities are obliged to cooperate in exercising their
rights and performing their obligations, which cannot remain at the level of generality,
but it contains different specific content in each life situation.

Similar to disaster management, risk assessment is also conducted in
occupational safety as one of the preventive elements of occupational safety activities.
Employers must perform a risk assessment in which employees’ health and safety is
assesses qualitatively or, where appropriate, quantitatively with special attention to work
equipment, dangerous substances and dangerous mixtures as well as physical or mental
strain to which the workers may be exposed. In the course of risk assessment
procedures, employers identify potential harmful effects (sources of danger,
emergencies), the people exposed to such effects, and estimate the degree of danger
and vulnerability (accident, health impairment).2* The risk assessment shall provide for
the evaluation of the level of exposure through the inspection of occupational hygiene
relating to the permissible limits of etiological factors at work. Employers are required
to carry out risk assessment, risk management and the definition of preventive
measures before taking up the pursuit of activities, and any time after that in duly
justified cases, at least once in every three years. Employers shall be required to keep
the risk assessment reports for the period specified in specific other legislation, for no
less than five years.

4. Conclusions

This study investigated the concepts of disaster management and occupational
safety in international and national legislation. Also, the present study analysed the rules
of the two areas and explored their internal aspects. The primary aim of the study was
to prove the assumption that there is a relationship between disaster management and
occupational safety. The findings show that there is a relationship between the two
areas. The right to live and the right to health as fundamental rights are key issues in
both disaster management and occupational safety. Because of fundamental right
regulations, a complex system of obligations of primatily the state, then different public
bodies and other entities is of major importance in both areas. An obligation of closely
coordinated cooperation between the state, public bodies and other entities is a flagship
task in both areas. Neither disaster management nor occupational safety can work
effectively and efficiently without an active participation of stakeholders. Prevention is
mandatory in both areas since a meaningful risk assessment can prevent a large number
of disaster incidents and occupational accidents both in disaster management and
occupational safety.

23 Article 2-8 of Act on Labour Safety.
24 Mélypataki 2019, 87-94.
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RACZ Zoltan*
A katasztrofavédelem és a munkavédelem 6sszefiiggései™

1. Bevezetés

Nem mulik el egyetlen nap sem anélkiil, hogy a médidban vagy a k6z6sségi halon
ne adnanak kozzé olyan hiradast, amely valamilyen katasztrofa bekdvetkezésérdl szol.
ArvizektSl kezdve a kiilénbozé jarvanyok felbukkanisin keresztill, a tdzvészig
mindenféle tragikus eseményekrdl hallunk szerte a vilagban, Braziliatdl Ausztraliaig!
terjedGen. A tragikus események mégott hol kizardlag a természet erdit lehet felfedezni,
de sok esetben valamilyen emberi magatartas a kivalté ok. Manapsag rengeteg sz6 esik
a klimavaltozastdl, sokan politikai kérdést csinalnak beldle, igyekeznek bagatellizalni
a kérdés salyat és fontossagat (még olyan nagyhatalmu emberek is, mint az Egyestlt
Allamok elnéke), mikozben a bekévetezett katasztréfik mogott nagyon gyakran az
emberiség tevékenysége altal kivaltott okok allnak. Azon orszagokban, ahol felismerik a
kérdés jelentGségét, tesznek is ellene, a legfrissebb hirek szerint mar akad olyan orszag,
ahol teljes mértékben betiltjdk a mulanyag csomagoldeszk6zok —hasznalatat.
A klimavaltozas elleni egytittes fellépés egyik legf6bb gatold tényezbje az a gazdasagi
lobbi, amely busas vagyonra tett szert az emberek agyaba szinte minden eszkézzel
betiltetett fogyasztasi kényszer altal kivaltott pénzkoltés révén. A katasztréfak sajnalatos
kisér$ jelensége az un. katasztrofa-turizmus, ami az emberi 1élek legsGtétebb bugyrai
miatt alakult ki, nevezetesen, hogy vannak olyan eltorzult személyiségek, akik j6 poént
latnak abban, ha mas emberek szenvedéseit 6rokitik meg, kifejezetten ebbdl a célbol
utazva el a katasztréfdk helyszinére. Szintén nagyon gyakran olvashatunk a
hiraddsokban akar hazankban, akar szerte a vildgban valamilyen munkahelyi baleset
bekovetkezésérdl. Ezek érinthetnek egy-egy munkavallalét, de akar tobbet is,
és az esetek végz6dhetnek sérillésekkel, de idénként halalba torkollnak.2 Ezek az esetek
ugyan nem mérhetSek Ossze egy-egy katasztrofa altal okozott karokkal, de éves szinten
tobb szazmilliés nagysagrendd hatranyt okozhatnak a nemzetgazdasignak az egyéni
tragédiardl nem is beszélve.

Zoltan Racz: Disaster management and occupational safety — A katasztréfavédelem és a
munkavédelem Osszefiiggései. Journal of Agricultural and Environmental Law ISSN 1788-6171, 2020
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A tanulmdny ag Igazsagiigyi Minisgtérinm jogdsképzés szinvonalinak emelését célzo programjai keretében
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12019-2020-as ausztral bozoéttliz szezon 2020.

2 Fis nem elhanyagolhaté a vagyoni és nem vagyoni kar, amely egy katasztréfa esetén keletkezhet.
Ezen karok megtérittetésérdl 1d. Toth 2017, 509-511. Lasd még: Jakab 2016; Mélypataki 2017,
Madi 2016; Jakab & Mélypataki 2013; Kocsis & Szilagyi 2017, 311-324; Szilagyi 2016, 283-301;
Jakab 2013, 93-135.

https://doi.org/10.21029/JAEL.2020.28.376
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Jelen tanulmany két nagyon fontos emberi tevékenység kérdéseivel foglalkozik,
a katasztrofavédelemmel és a munkavédelemmel. Talan elsé hallasra meglepének tlnik,
hogy barki 6sszefliggést keressen a két fogalom kozott, de remélhetSleg a tanulmany
elolvasasat kovetSen be fog igazolédni az a feltételezés, hogy a katasztréfavédelem és
a munkavédelem nagyon sok ponton mutat azonossigokat. Az Osszefiigeések
kimutatasahoz els6édlegesen tisztazni kell a két emberi tevékenyég mibenlétét, fogalmat,
az ezekre vonatkoz6é magyar és nemzetkozi jogi szabalyozast. Ezek bemutatasa utan
lehet elvégezni a kutatdi elemzést, a kapcsolodasi pontok kimutatasat.

2. A katasztrofavédelem

Nem kell ahhoz televiziét vagy szamitdégépet bekapcsolni, hogy katasztréfardl
sz6l6 hiradasokat, felvételeket lathassunk, hiszen Magyarorszagon is a kdzelmultban
tobb ilyen esetre kertilt sor. Kiragadva talan a legsulyosabb esetek kozil a lassan 10 éve
bekdvetkezett vOrdsiszap kiomlése?, illetve a Felsézsolca és kornyékén bekdvetkezett
Saj6 aradasa* jut esziinkbe szinte gondolkodas nélkil, valamint az egyik legextrémebb
katasztrofahelyzet, amikor 2013. marcius 15-én ezrek ragadtak az M1-es autdpalyan egy
hévihar kézepette, mikozben az orszag t6bbi részén semmit nem észlelte az emberek.
Ezek mind kilénb6z6 katasztréfahelyzetek voltak (veszélyes iszap, foly6viz, hévihar),
ezért célszerl tisztazni a katasztrofa fogalmat.

A nemzetkézi szintéren kiemelést érdemel az BEurdpai Parlament és a Tandcs
1313/2013/EU hatirozatas 4. cikk szerintl definiciéja, miszerint katasztrofa ,,minden
olyan helyzet, amelynek a személyekre, a kérnyezetre, vagy a tulajdonra — beleértve a
kulturalis 6r6kséget is — sulyos hatisa van vagy lehet.”

Magyarorszagon az Alaptérvény felhatalmazasa alapjan 1épett hatilyba a
katasztréfavédelemrdl sz6l6 2011. évi CXXVIIL t6rvény (Kat.), amelynek 3. § 5. pontja
értelmében: ,,Katasztréfa: a veszélyhelyzet kihirdetésére alkalmas, illetve e helyzet
kihirdetését el nem éré mértékd olyan allapot vagy helyzet, amely emberek életét,
egészségét, anyagi értékeiket, a lakossag alapvet$ ellatasat, a természeti kornyezetet,
a természeti értékeket olyan mdédon vagy mértékben veszélyezteti, karositja, hogy a kar
megel6zése, elharitasa vagy a kovetkezmények felszamoldsa meghaladja az erre rendelt
szervezetek  el6irt  egylttm(kodési  rendben  t6rténé  védekezési  lehetGségeit,
és kilonleges intézkedések bevezetését, valamint az Onkormanyzatok és az allami
szervek folyamatos és szigoruan 6sszehangolt egylttmikodését, illetve nemzetkézi
segitség igénybevételét igényli.”

Lathat6, hogy a magyar jogrendben hasznalt definicié sokkal kitetjedtebb az EU-
s fogalomalkotasnal, és allaspontom szerint jobban ki is fejezi a katasztrofa 1ényegét.
A magyar fogalombdl véleményem szerint kiemelésre érdemes az emberek életét,
egészségét veszélyeztetG kitétel, illetve a kiar megel6zésének fogalomba torténd
beépitése, valamint a jogalanyok egyiittmikddésének a kotelezettsége.

A katasztrofa definicié kézponti eleme a veszélyhelyzet, amelyet a Kat. 44. §
a kovetkez8képpen hatiroz meg: ,,A veszélyhelyzet az Alaptérvény 53. cikkében
meghatarozott olyan helyzet, amelyet kiléndsen a kévetkez6 események valthatnak ki:
(a) elemi csapasok, természeti eredetdl veszélyek, kilonosen: (aa) arvizvédekezés soran,

3 A vorosiszap katasztrofa 2020.

4 Viczian et al. 2014, 660-668.

5 https:/ /eut-lex.europa.cu/homepage.htmlrlocale=hu [2020.03.12.]
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ha az elbrejelzések szerint az aradé viz az addig észlelt legmagasabb vizallast megkozeliti
és tovabbi jelentés aradas varhatd, vagy elharithatatlan jégtorlasz keletkezett, vagy
toltésszakadas veszélye fenyeget, (ab) belvizvédekezés soran, ha a belviz lakott
teriilleteket, ipatrtelepeket, {6 kozlekedési utakat, vasutakat veszélyeztet és a
veszélyeztetés olyan mértékd, hogy a kar megelGzése, az Ujabb elontések elharitasa
meghaladja az erre rendelt szervezetek védekezési lehetSségeit, (ac) tbb napon
keresztll tarté kiterjedS, folyamatos, intenziv, megmaradd hdesés vagy hofavas,
(ad) mas szélsGséges idGjaras kovetkeztében az emberek életét, anyagi javait a lakossag
alapvet$ ellatasat veszélyezteté helyzet kovetkezik be, (ae) foldtani veszélyforrasok.
(b) ipari szerencsétlenség, civilizacids eredetl veszélyek, killénésen: (ba) a veszélyes
anyagokkal és hulladékokkal térténd tevékenység soran a szabadba kerils anyag az
emberi életet, egészséget, tovabba a kornyezetet témeges méretekben és silyosan
veszélyezteti, (bb) nem tervezett radioaktiv kiszérodas és egyéb sugarterhelés, amely a
biztonsagot kedvezGStlenil befolyasolja és a lakossag nem tervezett sugarterhelését id
ézi elS. (c) egyéb eredetd veszélyek, kiléndsen: (ca) tOmeges megbetegedést okozd
humanjarvany vagy jarvanyveszély, valamint allagjarvany, (cb) ivéviz céli vizkivétellel
érintett felszini és felszin alatti vizek havariaszerl szennyezése, (cc) barmely okbdl
létrej6vs olyan mértékd 1égszennyezettség, amely a killén jogszabalyban meghatarozott
riasztasi kiiszObértéket meghaladja, (cd) a kritikus infrastruktirak olyan mértékd
mikodési zavara, melynek kovetkeztében a lakossag alapvetd ellatisa tSbb napon
keresztll, vagy tObb megyét érintéen akadalyozott.”

A definiciéban emlitett Alaptérvény 53. cikk pedig akként rendelkezik, hogy
»A Kormany az élet- és vagyonbiztonsigot veszélyezteté elemi csapas vagy ipati
szerencsétlenség esetén, valamint ezek kovetkezményeinek az elhdritdsa érdekében
veszélyhelyzetet hirdet ki, és sarkalatos torvényben meghatirozott rendkivili
intézkedéseket vezethet be. A Kormany a veszélyhelyzetben rendeletet alkothat,
amellyel - sarkalatos torvényben meghatarozottak szerint - egyes térvények alkalmazasat
felfiiggesztheti, torvényi rendelkezésektSl eltérhet, valamint egyéb rendkivili
intézkedéseket hozhat.” (tehat a veszélyhelyzetre vonatkozé szabalyozas harom szintd,
legmagasabb szinten az alaptorvény ad jogi keretet, felhatalmazasa alapjan pedig
szabalyozast ad a Kat., valamint a Kormany rendeletet alkothat ebben a kérben).

A Kat. szerint definicié alapjan tehat a katasztréfaknak harom f6 fajtija van,
az elemi csapasok, természeti eredetli veszélyek (arviz, belviz, t6bb napos, folyamatos
héesés, mas szélsGséges idbjaras, és foldtani veszélyforras), ipatri szerencsétlenség
(veszélyes anyag, hulladék, nem tervezett radioaktiv kiszérddas és sugartermelés) és az
egyéb eredetl veszélyek (human jarvany vagy jarvanyveszély, allagarvany,
ivovizszennyezés, légszennyezettség, kritikus infrastruktardk midkodési  zavara).
A szakirodalom a keletkezési okok alapjan is harom tipust kiilénbozetet meg, ugy mint
természeti katasztrofak, ember altal okozott katasztréfak és egyéb katasztrofak.s

A katasztrofak tipizalasanak az egyik oka a prevencié korében keresendd,
a megel6zés érdekében kockazatértékeléseket kell elvégezni. Ismereteink szerint
a 2014-2020 kozott eurdpal unids fejlesztési forrasok felhasznalasanak eléfeltételeként
hataroztdk meg a kockazatértékelések elvégzését. A kockazatértékelésekr6l maga az
agazati jogszabaly is rendelkezik, a Kat. 52. § i) pontja szerint polgari védelmi feladat a
telepiilések  kockazatértékelésen — alapulé  veszélyeztetettségének a  felmérése.

6 Schweickhardt 2018, 14.
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A Kat végrehajtasi rendelete, a 234/2011. (XI1.10.) korm. r. hatirozza meg a
kockazatbecslés, mint tagabb fogalom, ¢és az echhez tartozé kockazatértékelés
definiciéjat. E szerint , Kockazatbecslés: a kockazatazonositas, a kockazatelemzés és a
kockazatértékelés atfogd folyamata. Kockazatértékelés: az az eljards, mely a
kockazatelemzés eredményeit felhasznilva meghatirozza az adott veszélyeztetS hatas
adott teleptilésre gyakorolt kockazati szintjét.”””

A kockazatértékeléssel az Allami Szamvevészék is foglalkozott 2016. évi
elemzésében. A jelentés megallapitotta, hogy a kormanyrendelet alapjan megkezd6dott
a teleptilések rendszeres kockazatértékelése és katasztrofavédelmi osztalyba sorolasanak
elGkészitése, amelyet 2012. év elsé felében kellett végrehajtani® A kormanyzat 4ltal
megjelolt kockazatok sulyossagat/valoszinlségét a telepulések szintjén, a maguk
konkrétsagaban az 0j kockazatkezelési rendszer képezi le. Ennek elsé lépeseként
elvégezték a teleplilések kockazatbecslését. A lefolytatott kockazatbecslési eljarast
kovetben — a korabbiktdl eltéréen — valamennyi teleptlés (beleértve a fGvarosi
keriileteket) besorolasra keriilt. A polgarmester — Uj szabdlyként: az OKF helyi
szervének kozremuikodésével — minden évben elvégzi a kockazatbecslést és javaslatot
tesz a telepiilés besorolasira az MVB-nak. A besorolds évente — a katasztréfa helyzetek,
ellenérzések, gyakotlatok tapasztalatait is hasznositva — folyamatosan felilvizsgalatra,
szitkség szerint, bar az érintett teleplilések szamat tekintve nem til nagymértékben
modositasra keriilt?

2012 végén az Eurdpai Unib tagallamai felkérték az Eurdpai Bizottsagot, hogy a
nemzeti kockazatértékelések alapjan készitsen tobb agazatra kiterjed$ atfogd jelentést
azokrdl a jelentésebb természeti és ember altal okozott kockazatokrdl, amelyekkel az
Eurdpai Unid a jévEben szembesiilhet, és — amennyiben lehetséges és relevans — ennek
soran vegye figyelembe az éghajlatvaltozas jOvobeni hatdsait és az éghajlatvaltozashoz
val6 alkalmazkodas szikségességét. A tagallamok tovabbi kérték a Bizottsagot, hogy
azonositsa azokat a kockazatokat vagy kockazattipusokat, amelyek az emlitett attekinté
jelentés alapjan t6bb tagallamot, illetve killénb6z6 tagallamok régioit egyforman érintik.
Az Uniés iranymutatas fokuszaban a nemzeti kockazatértékelési, valamint a megel6zést,
felkésziltséget és tervezést célzd elemzési modszerek allnak. 10

A nemzetkézi dokumentumokbdl leszirhetd, hogy az Eurdpai Unié rovid tava
célkitlizése, miszerint a Magyarorszagon és a tagallamokban végzett kockazatértékelések
kozott koherencia javuljon a megelSzés, a felkésziiltség és a tervezés szakaszaban.
Rovid tava cél tovabba az, hogy az azonos szempontrendszer szerint végrehajtott
kockazatértékelés hozzajaruljon a tagallami jelentések jobb Osszehasonlithatosagahoz.
Koherens és 6sszehasonlithatdé modszerek alkalmazasaval —elésegithets, hogy
a tagallamokat és az EU-t fenyeget6 kockazatok tekintetében kéz6s koncepceid alakuljon
ki, amely megkénnyiti az egylttmikodést a kézos kockazatok, mint példaul a hataron
atnyalé kockazatok, megel6zését és hatasanak enyhitését célzo erdfeszitések terén.
Ko6z6s terminolégia létrehozasaval és a k6z0s koncepciok kialakitdsaval nagymértékben
felgyorsithatd a konzisztenciara és Osszehasonlithatésagra vonatkozé célkitlizés elérése.

7234/2011. (X1.10.) Korményrendelet 1. § 17. és 20. pont. )
8 BElemzés a katasztréfavédelem 4j rendszerének mikodésérél — ASZ jelentés, 2016, Budapest,
15.
 Uo.
10 Jelentés Magyarorszag nemzeti katasztréfakockazat-értékelési modszertanardl és annak
eredményeirdl, https:/ /www.kormany.hu/download/1/43/00000/ tetrvezet.pdf
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A jelentés hossza tava célkitizése az éghajlatvaltozas jovSbeni hatdsainak azonositasa,
figyelembe véve az éghajlatvaltozashoz vald alkalmazkodassal kapcsolatos lehetséges
kockazatokat és a szitkséges 1épéseket. Ugyancsak fontos aspektus a tagallamokat vagy
kilénb6z6 tagallamok régidit érinté kockazatok vagy kockazattipusok kéz6s azonositasi
eljarasanak kialakitdsa, amellyel hatékonyabba tehet$ a katasztrofak kezelése. !

A Kat. generalis jelleggel nem mondja ki a katasztréfavédelmi tevékenységben
részvevlOk egyittmikodési kotelezettségét, de az egyes jogalanyokra, hatdsiagokra
rendelt  szabdlyozds  nevesiti a  konkrét  egyuttmikodés — kotelezettségét.
A katasztrofavédelem tertiletén egylttmikodési kotelezettség terheli a jogalanyokat a
megel6zés, a védekezés és a helyreallitas fazisaiban.

A megel6zés komplex feladatrendszer, mely moszaki, szervezési és jogi
feladatokat foglal magaban. A Kat. 3. § 16. pontja az aldbbiakban hatirozza meg a
megel6zés fogalmat: ,,Megel6zés: minden olyan tevékenység vagy el6irds alkalmazasa,
amely a katasztréfat el6idézé okokat megsziinteti vagy minimalisra csOkkenti, a karositd
hatas valdszinlségét a leheté legkisebbre kotlatozza.”’A megelézés Osszefoglaléan
tartalmazza a katasztréfavédelmi szakmai feladatrészek megelGzési tevékenységét.
Az egyes szakteriilleteken bekovetkez6 katasztréfak megel6zése eltérd jellegl. Az eltérd
szakteriiletek eltéré szabalyozassal rendelkeznek, mint ahogy a feladatrendszerek is
eltérnek egymastdl. Mindharom terliletben kdz6s az, hogy a jelentkezd veszélyeket
kockazatelemzés alapjan kell felmérni és a sziikséges intézkedéseket megtenni.
A megelSzési feladatokban eltérd sillyal van jelen a miszaki, jogi és szervezési feladat.
Az iparbiztonsag terilletén t6bb a miszaki és a jogi elbirds, a tlzvédelemben
mindhiarom feladat kozel egyenlé sulyban van, mig a polgari védelmi feladatok
rendszerében a mdiszaki és szervezési feladatok vannak talsulyban. A tlzvédelmi
feladatrendszerben megjelens tevékenységeket a tlz elleni védekezéstdl, a muszaki
mentéstrdl és a tlzoltosagrdl szolo 1996. évi XXXI. térvény (a tovabbiakban: Tatv.)
szabalyozza. ,,Tizmegel6zés: a tiizek keletkezésének megel6zésére, tovabbtetjedésének
megakadalyozasara, illetSleg a tlzoltas alapvetd feltételeinek biztositisara vonatkozo, a
létesités és a hasznalat soran megtartandé tlzvédelmi jogszabalyok, szabvanyok,
hatésagi el6irasok rendszere és az azok érvényesitésére iranyuld tevékenység.”!12
A tlzvédelem tertiletén a megel6zési feladatrendszer az épitési engedélyezési hatdsagi
rendszert preferdlja, természetesen egyéb mids terliletek is a megelSzést szolgaljak.
A tlzmegel6zési  feladatrendszer egyes elemeit t6bb  jogszabaly szabélyozza.
Ilyen terilletek példaul a szolgaltatassal, a piacfeligyeleti tevékenységgel, az épitési
el6irasokkal stb. kapcsolatos torvényi el6irasok, melyek a feladatok altalanos keretét
adjak meg, mig a Tutv. és a végrehajtasara kiadott jogszabalyok a tlzvédelmi szakmai
tevékenységeket szabalyozzak. Az iparbiztonsagi szakterlleten a megel6zés alapjat a
Kat. foglalja 6ssze, ez hatirozza meg az altalanos feladatokat. Az iparbiztonsag fogalma
az iparbiztonsag 6 részeinek meghatarozasaval szabalyozza a megel6zést, mely a magas
szintl védelmet hatirozta meg mint a megel6zés alapjat:!3 ,,Mindazon veszélyforras
(izem) specifikus jog-, intézmény és feladatrendszer, eljards és eszkézrendszer, illetve
moédszertan, amely a veszélyes anyagokkal kapcsolatos silyos balesetek elleni
védekezéssel, a veszélyes aru szallitassal, a nuklearis balesetek elharitisaval, valamint a
létfontossagi  rendszerek és létesitmények biztonsagaval kapcsolatos itzemeltetdi,

11 Uo.
12.1996. évi XXXI. torvény 4. § ¢) pont.
13 Mélypataki 2017, 368.
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hatésagi és Onkormanyzati feladatok teljesitése utjan a lakossag életének, és
egészségének, a kornyezetnek és a létfenntartashoz sziikséges anyagi javaknak a magas
szintl védelmét szolgalja.” A Kat. IV. fejezete szabdlyozza a veszélyes anyagokkal
kapcsolatos salyos balesetek elleni védekezést. Ebben a megel6zési feladatoknak is
jelentSs szerep jut. Ez elsGsorban jogi és egyéb technoldgiai utasitasokban jelenik meg.
A jogi szabalyozas pontosan meghatarozza, hogy mely feltételeknek kell megfelelnie egy
veszélyes tzemnek ahhoz, hogy mikodését megkezdje, a tevékenységét biztonsagosan
folytathassa, és mindehhez milyen engedélyezési, ellenérzési eljarasokat kell lefolytatni.
Természetesen a lakossidg egészsége karosodasanak megelézése érdekében az
tzemelteté és a polgarmester védelmi terv készitési folyamatat is meghataroztak.
A veszélyes aruk szallitaisa esetében a megelézés elsGsorban az  ellenGrzési
tevékenységeken keresztil valésul meg. A létfontossagh rendszerelemeknél az
engedélyezési és ellenSrzési feladatok jelentik a megelézést. A polgari védelmi
feladatrendszerben megjelen6 megel6zési  feladatok  megkdvetelik  az  allam,
az 6nkormanyzat és a lakossag szoros egyiittmikodését. Az allam a megfelel6 szervek
létrehozasaval, a megel6zési jogszabalyok alkotasaval, a finanszirozas biztositasaval,
az 6nkormanyzatok a jogszabalyban szimukra meghatarozott feladatok végrehajtasaval,
a polgarmester egyszemélyi felelGsségén keresztill, az dllampolgarok 6nkéntes és koteles,
valamint hathatés kézremikodésével valésul meg. A megel6zési rendszer tervezési,
szervezési feladatokat foglal magaban.!4

A katasztrofak felszamolasa soran a polgari védelmi feladatrendszer alkalmazasa
keriill el6térbe. A tlzoltésagok csak az elsédleges beavatkozasi, karcsékkentési
feladatokat latjdk el. A katasztrofa felszamolasa altalaban hosszabb és Osszetettebb
feladat, ezért mas szervezési megoldasokat kell alkalmazni. Ez a polgari védelmi
feladatrendszer.

A helyreallitasi tevékenység a klasszikusnak nevezhet6 katasztrofavédelmi
feladatrendszerben nem jelent meg. Ott csak a megel6zés és a védekezés volt
megtalalhat6. A helyredllitas szintén Osszetett és tobb szervezetet magaban foglald
koordinalt feladat. Az 4llam, az 6nkormanyzat, a hivatasos katasztrofavédelmi szervezet
és a vallalkozasok kozos tevékenysége jelenik meg a helyredllitis soran. Ez a feladat
nemcsak magat az effektlv Gjjaépitési tevékenységet jelenti, hanem mar magiban
hordozza a megel6zési lehetSségeket is. Példaul egy arvizes tertileten, ahol gyakran van
arviz, az az ott laké par csaladot is érinti. A helyreallitashoz hozzatartozhat az is, hogy
a csaladok szamara Gj lakohelyet ajanlanak fel, és a lakéhazak megépitése akar
a helyreallitissal egy id6ben megtérténhet. Ezzel a veszélyeztetett tertletrdl eltivozo
csaladok élete, vagyona biztonsigba kertl, s nem kell az idészakos arviz miatt
keletkezett karokat ellentételezni. A vis maior kifejezés az Skori rémai jogrendszerbdl
szarmazik, mely olyan kilsd, elére nem lathatd, elharithatatlan eseményt jelSlt, melynek
kovetkeztében a teljesités nem volt lehetséges. Harom feltétel egylittes megléte
szitkséges a vis maior megallapitasdhoz: elharithatatlansag, elére nem lathatdsag, és fel
nem réhatésag. A wis maior keret olyan eseményekre szolgal, amely események
kovetkeztében kar keletkezik, s a védekezés, helyreallitis koltségeit az allam
jogszabalyban meghatarozottak szerint biztositja. Katasztrofak esetén a vis maior keret
felhasznaldsa meghatarozott szabalyok szerint és a hivatasos katasztrofavédelem
ellenbrzési feladatrendszerén keresztil torténik. 15

14 Schweickhardt 2018, 23-25.
15 Uo. 26-27.
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A kockazatértékelés kapcsan mar érintettik a polgari védelmi tevékenységet,
jelen tanulmanyunkban mell6zhetetlennek gondoljuk az erre vonatkozé szabalyozas
bévebb kifejtését. Az Alaptorvény XXXI. cikk ad rendelkezést a tigabb értelemben vett
haza védelmérdl, és az echhez kapcsolédd, az allampolgarokat terhel6 katonai
szolgalatrél, honvédelmi munkakételezettségrdl és polgari védelmi kotelezettségrol:
(1) Minden magyar allampolgar koteles a haza védelmére. (2) Magyarorszag 6nkéntes
honvédelmi tartalékos rendszert tart fenn. (3) Rendkiviili allapot idején vagy ha arrdl
megel6z6 védelmi helyzetben az Orszaggyllés hataroz, a magyarorszagi lakohellyel
rendelkez8, nagykort, magyar allampolgarsaga férfiak katonai szolglatot teljesitenek.
Ha a hadkotelezett lelkiismereti meggy6zGdésével a fegyveres szolgalat teljesitése
Osszeegyeztethetetlen, fegyver nélkili szolgalatot teljesit. A katonai szolgalat
teljesitésének formait és részletes szabdlyait sarkalatos tOrvény hatirozza meg.
(4) Magyarorszagi lakohellyel rendelkezd, nagykord magyar allampolgarok szamara
rendkivili allapot idejére — sarkalatos torvényben meghatarozottak szerint —
honvédelmi munkakételezettség irhatd elS. (5) Magyarorszagi lakohellyel rendelkezd,
nagykoru magyar allampolgarok szamara honvédelmi és katasztréfavédelmi feladatok
ellatasa érdekében — sarkalatos t6rvényben meghatarozottak szerint — polgari védelmi
kotelezettség irhaté elé. (6) Honvédelmi és katasztréfavédelmi feladatok ellatisa
érdekében — sarkalatos térvényben meghatirozottak szerint — mindenki gazdasagi és
anyagi szolgaltatas teljesitésére kételezhetd. 16

Az Alaptérvény a polgari védelem tekintetében nem nyujt részletesebb
szabalyozast, az agazati jogszabdly segit a fogalom meghatarozasaban. A Kat. 3. §
20. pontja a kovetkezSképpen hatirozza meg a polgari védelem fogalmat: ,,Polgari
védelem: olyan Ossztarsadalmi feladat-, eszkoz- és intézkedési rendszer, amelynek célja
katasztrofa, illetve fegyveres OsszelitkOzés esetén a lakossig életének megdvasa, az
életben maradas feltételeinek biztositasa, valamint a lakossig felkészitése azok
hatasainak lekiizdése és a tlélés feltételeinek megteremtése érdekében.”

A polgari védelem f6 feladatai: (a) a lakossag felkészitése a védekezés soran
iranyadé magatartasi szabdlyokra, (b) a lakossag koérébdl polgari védelmi szervezetek
létrehozasa és felkészitése, valamint a mlkddéshez sziikséges anyagi készletek
biztositasa, (c) a tajékoztatas, figyelmeztetés, riasztas, (d) az egyéni védSeszkozokkel
torténd ellatas, (e) védelmi célu épitmények fenntartasa, (f) a lakossag kimenekitése,
kitelepitése és befogadasa, (g) gondoskodas a létfenntartishoz sziikséges anyagi javak
(ktldndsen viz-, élelmiszer-, takarmany- és gyogyszerkészletek, allatallomany) és a
kritikus infrastrukturak védelmérSl, (h) a kartertlet felderitése, a mentés, az
elsGsegélynyujtas, a mentesités és a fertGtlenités, az ezekkel Osszefiiged ideiglenes
helyreallitds, tovabba a halalos aldozatokkal kapcsolatos halaszthatatlan intézkedések,
(@) a telepilések kockazatértékelésen alapuld veszélyeztetettségének felmérése,
(j) a veszély-elharitasi tervezés, szervezés, (k) kozremikodés a kulturdlis 6rokség védett
elemeinek védelmében, a vizek kartételei elleni védekezés kiilon jogszabalyban
meghatarozott feladatainak ellatdsaban, a menekiltek elhelyezésében és ellatisaban,
tovabba a tlzoltasban és a nemzetkdzi szerz6désekbdl adddod tajékoztatas és kdlesénds
segitségnyujtas feladatainak ellatdsaban, () kozszolgaltatds ellatdsanak kiesésekor az
emberi életben, egészségben és az anyagi javakban esett kar megel6zése céljabdl a
kozszolgaltatas ideiglenes ellatasardl torténd gondoskodas.!?

16 Gava, Smuk & Téglasi 2017, 29-30.
17 Uo. 26.
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A fenti feladatokbdl lathaté, hogy a polgari védelem egy folyamatos
tevékenységet takar, a mindennapokban is kifejti hatasat, de vannak olyan kiélezett
helyzetek, amikor az altalanostdl eltér§ szabalyokat kell alkalmazni a feladatai
tekintetében. Ezek azok az id6szakok, amikor az Alaptérvény egyébként is kivételes
szabalyokat rendel alkalmazni (hozza kell tenni, hogy természetesen ezekben az
id6északokban nem csak a polgari védelem kerill elGtérbe, de jelen tanulmany témaja
szempontjabol ennek van kiemelt jelentSsége).

Az Alaptorvény 48-53. cikkeiben irt szabalyok alkotjak a kilénleges jogrend
kategériajat. A kilonleges jogrend az alabbi élethelyzetekben alkalmazhato:
(a) rendkivili allapot, (b) szlkségallapot, (c) megel6z6 védelmi helyzet,
(d) terrorveszélyhelyzet, (e) varatlan timadas, (f) veszélyhelyzet.

3. Munkavédelem

A munkavédelemre vonatkozé jogi szabalyozas hasonlé a katasztrofavédelem
esetében irtakhoz, legmagasabb szinten az Alaptérvény rendelkezései allnak,
a rendszervaltds utani idGszaktdl hatalyos az atfogd A4gazati  szabalyozas,
a Munkavédelmi tSrvény, és a legrészletesebb elGirasokat a torvény végrehajtasi
rendelete, valamint szamos kormanyrendelet és miniszteri rendelet tartalmazza (a téma
szempontjabol kiléndsebb jelentéségeel nem bir ugyan, de a munkavédelem tertiletén
jogokat és kotelezettségeket még szabvanyok és mas, nem jogi dokumentumok is
megallapithatnak).

Magyarorszagot az Alaptérvény, a munkavédelemrdl szolé 1993. évi XCIIL
torvény és a 2000. évi LXXV. térvény is kotelezi arra, hogy hatirozza meg

a munkavédelem hosszabb tavd feladatait és — a munkavallalok és munkaaddk
érdekképviseletével egyeztetve — alakitsa ki a munkavégzl képesség megovasara,

a munkabiztonsagra és a munkakdrnyezetre vonatkozé nemzeti politikajat. Mindehhez
irAnymutatist nydjt az Burdpai Bizottsdg Koézleménye illetve a WHO Globilis
Cselekvési Terve. A Munkavédelem Nemzeti Politikija (a tovabbiakban: MNP),
Osszhangban  az  Burépai  Unié  aktualis, a  munkahelyi  biztonsaggal
és egészségvédelemmel kapcsolatos 2014 — 2020 kozott stratégidjaval, — melyet a
tagallamoknak figyelembe kell venniitk — 2016-t6l 2022-ig tetjedS idészakra hatarozza
meg a hazai munkavédelem prioritasait. A munkavédelmi politika prioritdsai
meghatarozasanak az a kézvetlen célja,!® hogy az altaluk elérheté eredmények jaruljanak
hozza a munkavédelem fejlesztéséhez valamint a munkavallalok munkavégz6
képességének meglrzéséhez, az egészség és a biztonsag fenntartisihoz és az
egészségben eltoltott életévek ndveléséhez. A megfeleld munkafeltételek biztositisa
elengedhetetlen a munkaeré maximalis termelékenységének fenntartisa érdekében.
Nem hagyhaté figyelmen kivil a hagyomanyos (klasszikus) veszélyekbdl eredd
kockazatok, az 4j és az Gjonnan keletkezd kockazatok felismerése és hatékony kezelése
sem. A foglalkozasi megbetegedések jellege folyamatosan valtozik. A tudomanyos-
technikai fejlédés, a globalizaciéval Osszefiiggd tarsadalmi valtozasok sulyosbithatjak a
meglévé kockazatokat, és ujak kialakulasahoz vezetnek.!?

18 A munkavédelemrdl szol6 1993. XCIII. térvény preambuluma. Lasd még: Jakab 2016;
Mélypataki 2017; Madi 2016; Jakab & Mélypataki 2013; Jakab 2013, 93—135.
19 A Munkavédelem Nemzeti Politikdja 2016-2022.
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Az Alaptérvény XX. cikk biztositja az egészséghez vald jogot, és rendelkezik a
munkavédelemrdl. Az elsé bekezdés kimondja, hogy ,,Mindenkinek joga van a testi és
lelki egészséghez.” A masodik bekezdés értelmében ,,Az (1) bekezdés szetinti jog
érvényesiilését ~ Magyarorszag  genetikailag  moédositott  él6lényektS]l  mentes
mezOgazdasaggal, az egészséges élelmiszerekhez és az ivovizhez valé hozzaférés
biztositasaval, a munkavédelem és az egészségligyi ellatis megszervezésével, a sportolas
és a rendszeres testedzés timogatasaval, valamint a kérnyezet védelmének biztositasaval
segiti el6.”

Az egészséghez vald jog az Alaptérvény szerint a testi és lelki egészséghez vald
jogot jelenti. Az Alaptérvény szerint az egészséghez vald jog mindenkit megillet$ jog.
A korabbi Alkotmany az intézményi garancidk kozo6tt a  munkavédelmet,
az egészségligyi intézmények és az orvosi ellatds megszervezését, a rendszeres testedzés
biztositasat, valamint az épitett és a természetes kornyezet védelmét jeldli meg.
Az Alkotmanybirésag gyakotlataban az egészséghez vald jog nem mindstlt alapjognak,
hanem olyan alkotmdnyos jognak, amelybdl tobbféle térvényhozd kotelezettség
keletkezik a jog megvaldsitasara.20 Sajnalatosan az egészséghez valé jog mibenlétét
illetéen mind az Alaptérvény hatalybalépése el6tti, mind az azt kdvet6 kommentar
irodalom meglehetGsen szegényes.2! Az egészséghez vald jog katasztrofavédelmi joggal
val6 Osszefliggéseire mutatott 14 az ombudsman egyik jelentésében:

»Amennyiben az el6bb leirt beszerzések, fejlesztések, karbantartisok elmaradnak,
a szakszerd mutikodés feltételei kertilhetnek veszélybe. Bz pedig mind a tzoltok, mind
pedig az els6dleges mikodési és a segitségnyujtasi korzet lakoinak az Alkotmany 54. §
(1) bekezdésében biztositott élethez és testi épséghez vald jogat, az Alkotmany 70/D. §
(1)-(2) bekezdéseiben biztositott leheté legmagasabb szintl testi és lelki egészséghez
val6 jogat, valamint az allampolgarok Alkotmany 13. § (1) bekezdésben biztositott
tulajdonhoz valé jogat kozvetlenil veszélyezteti, tovabba az allam sem tesz
maradéktalanul eleget az Alkotmany 8. § (1) bekezdésében el6irt objektiv
alapjogvédelmi kotelezettségének.”22

Az Alaptérvény 11 cikk értelmében ,,Az emberi méltésag sérthetetlen. Minden
embernek joga van az élethez és az emberi méltdsaghoz, a magzat életét a fogantatastdl
kezdve védelem illeti meg.” A magyar jogirodalomban ezen alapjog kapcsan — az emberi
méltosaggal vald Osszefiiggésen tulmenden — altalaban a haldlbintetés, az eutanazia
kérdéseit szoktak kifejteni, valamint az abortusz és a méhmagzat védelmének
problémidit. A jelen tanulmany témaja szempontjabol a magunk részérdl az élethez val6
jogot egészséghez vald joggal kapcsoljuk 6ssze, tekintettel arra, hogy az altalunk vizsgalt
katasztrofahelyzet és munkahelyi balesetek esetében — amint azt mar kordbban is
emlitettiik — mindkét élethelyzetben sériilhet a jogalany egészsége, de akar az életét is
elveszitheti. Tudomasunk szerint a magyar jogi irodalomban ezekkel az
Osszefiiggésekkel még senki nem foglalkozott.

Hasonlbéan a katasztréfavédelemhez, a munkavédelem esetében is a fogalom
meghatarozassal kezdjik ezen tevékenység elemzését. A munkavédelem kérdéseirdl a
magyar orszageyulés az 1993. évi XCIII. t6rvényt (Mvt.) alkotta meg, amelynek az 1. §
1. bekezdése a definiciét az alabbiak szerint régziti: ,,munkavédelem: a szervezett
munkavégzésre vonatkoz6é munkabiztonsagi és munkaegészségligyi kovetelmények,

20 Balogh, Hajas & Schanda 2014, 20.
21 Jakab 2009, 2576.; Lamm 2018, 94.
22 OBH 3182/2003.
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tovabba e tOrvény céljanak megvalésitasara szolgalé torvénykezési, szervezési,
intézményi el6irasok rendszere, valamint mindezek végrehajtasa. A munkaegészségiigy a
munkahigiéne és a foglalkozas-egészségligy szaktertileteit foglalja magaban.” Tehat a
munkavédelem két részre oszlik, a munkabiztonsigra és a munkaegészségligyre,
ez utdbbi pedig szintén két nagy dgazatra bonthatd, a munkahigiénére és a foglalkozas-
egészségligyre.

Az Mvt. alapelvi szinten hataroz meg az allam, a munkaltatd, a munkavallal6 és
mas jogalanyok szamara kotelezettségeket: (a) Az allam — a munkavallalék és a
munkaltatok érdekképviseleti szerveivel egyeztetve — meghatarozza az egészséget nem
veszélyezteté és biztonsigos munkavégzés alapvetd kévetelményeit, iranyitasi és
ellenérzési intézményeit, valamint kialakitja az egészség, a munkavégzd képesség
megovasara, a munkabiztonsagra és a munkakérnyezetre vonatkozé nemzeti politikajat,
amelynek megvaldsulasat idGszakonként feliilvizsgalja. (b) A munkaltaté felel8s az
egészséget nem veszélyeztetG és biztonsigos munkavégzés kévetelményeinek
megvalésitasaért. A munkavallalok munkavédelmi koételezettségei nem  érintik
a munkaltaté felel6sségét. A munkaltatéi feladatok teljesitésével Osszefiiggésben
keletkez6 koltségeket és egyéb terheket nem szabad a munkavallaléra haritani.
() Az egészséget nem veszélyeztetd és biztonsagos munkavégzés kovetelményei
megvalésitasainak modjait — a jogszabalyok és a szabvanyok keretein belil —
a munkaltat6 hatarozza meg. (d) A munkaltaté felelSs azért, hogy minden munkavallalé
az altala értett nyelven ismerhesse meg az egészséget nem veszélyeztets és biztonsagos
munkavégzés red vonatkozo szabdlyait. (e) Az egészséget nem veszélyeztet§ és
biztonsagos munkavégzésre vonatkoz6 szabalyok megtartasat az allam az erre a célra
létrehozott felugyeleti szerveivel segiti és ellendrzi. (f) Az egészséget nem veszélyeztetd
és biztonsagos munkavégzésre vonatkozé szabdlyokat ugy kell meghatarozni, hogy
végrehajtasuk  megfelel6 védelmet nydjtson a munkavallalékon tulmenden
a munkavégzés hatokorében tartézkodénak és a szolgaltatast igénybe vevének is.
A munkaeszkézoket ugy kell kialakitani, hogy lehetSleg zarjak ki a nem szervezett
munkavégzés keretében trténé rendeltetésszer hasznalat esetén is a balesetet, az
egészségkarosodast. (g) Az allam garantilja a munkavédelemmel kapcsolatos
érdekegyeztetést, valamint a  munkavallalék munkavédelmi  érdekvédelmét,
meghatirozva a munkavédelmi képvisel6k jogait és kotelezettségeit, nem érintve
a munkavallal6i érdekképviseleteknek mas jogszabalyban — igy kiléndsen a munka
torvénykonyvérdl szold 2012. évi 1. térvényben (a tovabbiakban: Mt.), a kozszolgalati
tisztvisel6krdl, a kormanyzati igazgatastdl, illetve a kozalkalmazottak jogallasardl szolo
torvényekben  — szabalyozott, munkavédelemmel kapcsolatos jogait.
(h) A munkaltatbknak és a munkavallaloknak, valamint az 4allami szerveknek
e torvényben és a munkavédelemre vonatkozé mas szabalyokban meghatirozott jogok
gyakorlasa és  kotelezettségek  teljesitése  soran  egyltt  kell mukédnitk.
(i) A munkavédelemmel kapcsolatos minden eljaras soran az adatok (személyes,
kilonleges és kozérdekd adatok, mindsitett adat, tzemi és uzleti titkok) védelmét
a vonatkoz6 jogszabalyok szerint kell biztositani. A munkavédelmi toérvény
szabalyozasabdl lathatd, hogy a legfSbb jogi kotelezettségeket az allam kételez6 jelleggel
irja el6 a jogalanyok (elsésorban a munkaltat) szamara, de a kotelezettség konkrét
teljesitésének modjat a munkaltatéra bizza, viszont ezen szabalyok betartdsanak
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ellen6rzését allami szervek utjan valdsitja meg?? A munkaltatbk munkavédelmi
felel6ssége objektiv (mondhatnank az objektivabbnal is objektivabb), nem mérhetd
Ossze a munkaltatd munkajogi kartéritési, illetve szabalysértési és buntetSjogi
felelosségével. Az alapelvek kozll kiemelést érdemel a jogalanyok szamara el6irt
egyuttmikodési kotelezettség, az Osszes jogalany szamara kotelez$ feladat a jogok
gyakorlasa és a kotelezettségek teljesitése soran tanusitandé egylttmikodés, amely nem
maradhat meg az altalinossag szintjén, hanem minden egyes élethelyzetben mas és mas
konkrét tartalmat foglal magaba. Hasonléan a katasztrofavédelemhez a munkavédelem
esetében is ismeretes a kockazatértékelés, mint a munkavédelmi tevékenység egyik
prevencids eleme. A munkaltaténak rendelkeznie kell kockazatértékeléssel, amelyben
koteles mindségileg, illetve sziikség esetén mennyiségileg értékelni a munkavallalok
egészségét és biztonsagat veszélyeztet$ kockazatokat, killonds tekintettel az alkalmazott
munkaeszkozokre, veszélyes anyagokra és keverékekre, a munkavallalokat éré
tethelésekre, valamint a munkahelyek kialakitdsara. A kockazatértékelés soran
a munkaltaté azonositja a varhaté veszélyeket (veszélyforrasokat, veszélyhelyzeteket),
valamint a veszélyeztetettek  korét, felbecsili a  veszély jellege (baleset,
egészségkarosodas) szerint a veszélyeztetettség mértékét.2* A kockazatértékelés soran az
egészségvédelmi hatarértékkel szabalyozott koroki tényezd el6forduldsa  esetén
munkahigiénés  vizsgalatokkal kell gondoskodni az expozicié mértékének
meghatarozasarél. A munkaltaté a kockazatértékelést, a kockazatkezelést és a megel6z6
intézkedések meghatarozasat — eltéré jogszabalyi rendelkezés hianyaban — a tevékenység
megkezdése elbtt, azt kévetSen indokolt esetben, de legalabb 3 évente kételes elvégezni.
A kockazatértékelés dokumentumat a munkaltaté koteles a kilén jogszabalyban
foglaltak szerint, de legalabb 5 évig meg6rizni.

4. Konkluzid

Jelen tanulmanyunkban parhuzamosan vizsgaltuk a katasztrofavédelem és
a munkavédelem fogalmat a nemzetk6zi és a magyar szabalyozasban. A vizsgalat targyat
képezte a két teriilet szabalyanyaganak az elemzése, azok belsé aspektusainak feltarasa.
Abbdl a feltételezésbdl kiindulva, hogy a katasztréfavédelem és a munkavédelem kozott
kimutathatbak 6sszefliggések, a kutatds elsédlegesen erre iranyult. A kutatdi elemzés
alapjan az alabbi Osszefiiggések mutathatok ki a két teriilet kozott. Mind
a katasztrofavédelem, mind a munkavédelem kapcsan kiemelt kérdés az élethez vald jog
és az egészséghez valo jog, mint alapjogok megvaldsulasa. Az alapjogi szabalyozas miatt
kiemelt mindkét teriileten elsédlegesen az allam, illetve a kilénb6z6 hatdsagok,
valamint mas jogalanyok kételezettségeinek komplex rendszere. Mindkét teriileten
els6rendd feladat az allam, a hatésagok és a t6bbi jogalany egylttmikdodési
kotelezettsége, a  szereplék  aktlv  egyluttmikodése nélkil  elképzelhetetlen
a katasztrofavédelem és a munkavédelem hatékony mikodése. Mindkét teriilet esetében
rendkivill lényeges a prevencid, hiszen mind a katasztréfavédelem, mind
a munkavédelem esetében az érdemi kockazatelemzés segitségével megel6zhetSk
a katasztrofavédelmi helyzetek és a munkabalesetek sokasaga.

2 Mvt. 2-8. §.
2¢ Mélypataki 2019, 87-94,
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Abstract

In the framework of the present study, the anthor has concentrated on the judicial practice in relation to the Water
Framework Directive, though — due to the relatively short ‘history’ of the Directive and presumably the Mentber
States” awareness of its significant inportance — there are not too many relevant cases. The author has focused on
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1. Introduction

There is no life on Earth without water. Clean and fresh water is vital for the
survival of mankind. Due to global processes on Earth, such as climate change and
population growth, the importance of the sustainability of water is increasing
dramatically. More and more international conventions reflect the processes, such as
the Sustainable Development Goals adopted by the UN member states in September
2015, which devotes one of its seventeen goals that shall be achieved by 2030 to water.!

To assure the sustainability of water makes it necessary to improve the legal and
institutional framework for water management both at national? and international®
levels. One of the particularly problematic areas of water legislation is cross-border
water management and protection because of the difficulties in achieving cooperation
and comparability in different countries due to differences in legal concepts and

Andrea Sz6ll6s: The enforcement of the European Union environmental law in the mirror of
the judicial practice of the Court of Justice of the European Union — Az Eurépai Unid
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! Revision of the Drinking Water Directive.

2 See Szilagyi, Dobos & Sziics 2020, 41-43, Csak 2019.

3 See Raisz 2012, 371-380.; Kecskés 2015, 55-79.; Banyai 2016, 181-200.; Bujdos A 2016,
151-165; Bujdos 2017; Marinkas 2019, 96-112.; Raisz & Szildgyi 2017, 79-98.
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calculation methods of water management and protection. Therefore, the regulation of
Member States' cross-border water protection and water management relations and the
solution of conflicts arising therefrom are the major elements of the cooperation
among the Member States.

Present study deals with two water-related directives of the EU law:* Council
Directive 98/83/EC of 3 November 1998 on the quality of water intended for human
consumption (‘Drinking Water Directive’) 5 and Directive of the European Parliament
and of the Council of 23 October 2000 establishing a framework for Community action
in the field of water policy (‘Water Framework Directive’).

2. Drinking Water Directive in a nutshell

The European Union has a history of over 30 years of drinking water policy in
order to protect EU citizens’ health because the Community acknowledged the
importance of the quality of water intended for human consumption as concerns
human health and also the necessity of laying down the essential quality standards at
Community level with which water intended for that purpose must comply in the
beginnings.¢

As a result of this acknowledgment, one of the milestones of the European
Union’s water policy was the Drinking Water Directive, which was first adopted in
19807 and after its revision in 1998 it was issued in its present form. The Drinking
Water Directive contains community level regulations concerning the quality of water
intended for human consumption for its sustainability. Its main objective is to protect
drinking water from contamination and to ensure its cleanness for human
consumption.® To ensure its main objectives, the Drinking Water Directive includes the
following: (a) it sets standards and parameters of water quality based on the latest
scientific evidence to ensure basis for water quality control; (b) it obliges member states
to ensure efficient water monitoring systems within their own authority though by not
weakening the rules of the Directive; (c) it obliges the member state to provide the
consumers with adequate, timely information; and (d) regulations ensuring the
contribution to the broader EU water and health policy. ? Since the main objective of
Drinking Water Directive is to ensure that water intended for human consumption
should be safe, it requires that drinking water should be free of any microorganisms,
parasites or substances that could potentially endanger human health. Therefore,
it set standards for the most common, potentially harmful organisms and substances
that can be found in drinking water.

4 See errdl Baranyai 2020; Belényesi 2013; Jans & Vedder 2012, 391-413; Szilagyi, Baranyai &
Sziics 2017, 14-23.; Szildgyi 2019, 255-275.; Szilagyi 2010.

5 Drinking Water Directive.

¢ Drinking Water Directive Recital (6).

7 Council Directive 80/778/EEC of July 15, 1980 on the quality of water intended for human
consumption.

8 Drinking Water Directive Recital (5).

° Drinking Water Directive.

403



Andrea Sz48l16s Journal of Agricultural and
The enforcement of the European Union environmental law in the mirror Environmental Law
of the judicial practice of the Court of Justice of the European Union 28/2020

Accordingly, the Drinking Water Directive requires Member States to monitor
and regularly test 48 microbiological, chemical and indicator parameters. The two
microbiological parameters, Escherichia coli (E. coli) and enterococci must be totally
absent from samples. 26 chemical parameters, (such as arsenic, nickel, lead and
pesticides), are set because of their impact on human health: therefore, exceedances of
the values set for them requires Member States to take remedial action. Most of the
20 indicator parameters listed in the Directive, (such as chloride, sodium, taste, odour
and turbidity), do not mean a direct threat to human health; nonetheless, they have
indirect relevance for water quality.

The Drinking Water Directive is applicable to all water intended for human
consumption, with the exception of mineral waters and waters that are medicinal
products. It applies to all distribution systems serving more than 50 people.
The Directive also requires regular provision of information to consumers and
drinking water quality has to be reported to the European Commission every three
years.!0 The Drinking Water Directive provides Member States with a wide scope for
exemptions, i.e. derogations from certain provisions of the Directive.!! Such provisions
are contained in Article 3 sections (2)—(3), Article 9 and Article 15 of the Drinking
Water Directive. The European Court of Justice (ECJ) has ruled against Luxembourg
in Case C-458/10 Commission v Grand Duchy of Luxembourg!? due to inadequate
transposition of the derogating rules.

A 2017 study carried out in the framework of the revision of the EU Drinking
Water Directive concluded that the Directive had been effective: the study mentions
the reduction of lead in drinking water as an example of significant improvement.
However, it also highlights a number of weaknesses, including: (a) water quality in small
water supply zones is poorer than in large supply zones; (b) national approval systems
for materials and substances in contact with drinking water have not been harmonised
at EU level; and (c) consumer satisfaction with the information provided on water
quality is low. The study also points out that sampling water at the tap is not always
possible, due to national legislation that prohibits water suppliers from entering private
premises.13

3. The Birth of Water Framework Directive and its significance

A significant legislative means in order to assure the sustainability of water
supplies in the European Union is the Water Framework Directive,'* which was a
radically innovative step since it was the first EU act, which defined a framework for
Community water management and protection, based on hydrographic formations,
ie. river basins, taking into account sustainable development rather than national
boundaries or policies.

10 Revision of the Drinking Water Directive.

11 Szilagyi 2013, 127.

12 Judgment of the General Court 2020.

13 Engloner, Vargha, Baldi & Jézsa 2019.

14 Directive of the European Parliament and of the Council of 23 October 2000 establishing a
framework for Community action in the field of water policy (‘Water Framework Directive’).
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The Water Framework Directive was created with the aim to bring in a new era
for European water management, focusing on understanding and integrating all aspects
of the water environment to be effective and sustainable.!> In its Preamble the
Directive gives the following definition of water as a value: ”(1) Water is not a
commercial product like any other but, rather, a heritage which must be protected,
defended and treated as such.”16

Recital (11) enumerates the objectives of the Community policy on the
environment: preserving, protecting and improving the quality of the environment,
in prudent and rational utilisation of natural resources. This section also lists the
principles the environmental policy of the Community shall be based on: the
precautionary principle, the principles that preventive action should be taken and the
polluter should pay, and the environmental damage should, as a priority, be rectified at
source!” Recital (19) gives the aim the Directive came into being: “maintaining and
improving the aquatic environment in the Community.”!8 Defining the objective’s
more precise meaning, the Directive says: ”This purpose is primarily concerned with
the quality of the waters concerned.”! This section also mentions the importance of
measures on quantity, as an ancillary element in securing good water quality.20

Besides the attempt to unify the water policy in the member states, the main
purpose of Water Framework Directive was to reach ‘good status’ objectives for water
bodies throughout the territory of the European Union by regulating water quality in
order to assure sustainable use of water. The necessary measures to be taken in order to
reach the set goals are comprised in the so-called Action Program, one the most
relevant parts of which is the River Basement Management Plan. The Water
Framework Directive’s environmental objectives were to be achieved by 2015 by the
Member States, provided that no deadline extension or exception was invoked.
Member States that avail themselves of an extension beyond 2015 are required to
achieve all Water Framework Directive’s environmental objectives by the end of the
second and third management cycles, which extend from 2015 to 2021 and 2021 to
202721

In order to achieve the above described objectives, the Water Framework
Directive introduced the following provisions in the field of water policy: — the water
quality measures apply not only to ‘more significant’ but also to all kinds of water
bodies; — a new qualification system was introduced by Water Framework Directive
focusing on the protection of the whole water ecosystem instead of state evaluation of
individual chemical components; and — Water Framework Directive includes
compulsory measures to be taken in order to improve the quality, i.e. to reach the ‘good
status’ of water bodies as a long-term objective.?

15 Engloner, Vargha, Baldi & Jézsa 2019.
16 Water Framework Directive Recital (1).
17 Water Framework Directive Recital (11).
18 Water Framework Directive Recital (19).
19 Water Framework Directive Recital (19).
20 Water Framework Directive Recital (19).
21 European Commission 2012.

22 Somlyody 2011.
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Szilagyi (2013) summarized the main features of the Water Framework Directive
as follows: (a) An integrative approach covering many elements of the hydrological
cycle; (b) The river basin districts are the basis of the tregulation and not the
administrative units of the Member States; (c) A combination of its regulatory
approach, which incorporates the tools of both the regulatory model for individual
discharges (emissions) and the regulatory model for water quality standards
(immission); and (d) In addition to quality water protection, quantitative water
protection is also an important element of regulation, due to the recognition that there
is a strong correlation between the quantitative and qualitative aspects of water
protection.?3

The Water Framework Directive, as it follows from its regulatory framework,
gives priority to the so-called ‘transboundary water problems’, i.e. transboundary water
issues.2* Regarding its effect, it covers inland surface waters, transitional waters, coastal
seawater and groundwater.25 We must say that it is still a challenge to achieve the main
objectives of the Water Framework Directive. By 2015, the end of the first Water
Framework Directive cycle, 47% of EU surface waters did not reach the ‘good status’ it
yet. Furthermore, the Water Framework Directive does not regulate what happens if
‘good status’ of water as an objective is not achieved by 2027.26 Besides, many other
uncertainties around the Water Framework Directive have contributed to a number of
problems arising in practice during the implementation of the Water Framework
Directive, in particular as regards the respect of deadlines by the Member States.?’

4. Significant water related judicial practice of the European Court of Justice

In the framework of the present study, I have concentrated on the judicial
practice?® in relation to the Water Framework Directive, though — due to the relatively
short ‘history’ of the Directive and presumably the Member States’ awareness of its
significant importance — there are not too many relevant cases. I have focused on two
of the available cases which I consider important and described them in detail. One of
them is Case C-525/12 initiated by the European Commission against the Federal
Republic of Germany and in which quite a few Member States intervened in support of
the form of order sought by the Federal Republic of Germany.2” The other case,
C-664/15 was a request for a preliminary ruling from the Verwaltungsgetichtshof
(Supreme Administrative Court, Austria) in the legal proceedings between Protect
Natur-, Arten- und Landschaftsschutz Umweltorganisation and
Bezirkshauptmannschaft Gmiind.3® In both cases, there are well-grounded

23 Szilagyi 2013, 133-134

24 Water Framework Directive Recitals (23) and (35), Article 3, sections (3)—(6), Article 12.
25 Szilagyi 2013, 134.

26 Kramer 2012, 256.; Szildgyi 2013, 140.

27 Szilagyi 2013, 140.

28 See Baranyai 2019; Baranyai 2020.

29 Case C-525/12 (ECLLEU:C:2014:2202).

30 Case C-664/15 (ECLLEU:C:2017:987).
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interpretations of the provisions of the Water Framework Directive beneficial for legal
practice.

4.1. Case No. C-525/12

On September 11, 2014 in case C-525/12 the European Court of Justice (‘ECJ’)
passed a decision in the proceedings initiated due to failure of a Member State to fulfil
obligations. The action was brought against the Federal Republic of Germany by the
European Commission because in its opinion the Federal Republic of Germany failed
to fulfil its obligations arising from the Water Framework Directive, especially from its
Article 2 (38) and Article 9 by excluding certain services (inter alia, impoundment for
the purposes of hydroelectric power generation, navigation and flood protection,
abstraction for irrigation and industrial purposes and personal consumption) from the
concept of ‘water services’3!

The pre-litigation procedure started with a complaint submitted to the European
Commission in August 2006 according to which the Federal Republic of Germany
interpreted the definition of ‘water services’ referred to in Article 2 (38) of Water
Framework Directive as meaning that the services in question were restricted to the
supply of water and the collection, treatment and elimination of waste water, thereby
narrowing the scope of Article 9 of the Water Framework Directive, relating to the
recovery of the costs of water services.32 According to the Federal Republic of
Germany’s view, impoundments for the purposes of hydroelectric power generation,
navigation and flood protection, do not fall under the scope of water services.
Therefore, these activities are not taken into account for the application of the
principle of recovery of costs under Article 9 and Annex III(a) of the Water
Framework Directive.33

Although as a result of reconciliation process between the FEuropean
Commission and the Federal Republic of Germany and Germany’s notification of the
Commission in July 2012 that Germany transposed Article 2 (38) and (39) and Article 9
of the Water Framework Directive into its national law, the European Commission
took the view that the issue of the differing interpretation of the definition of “water
services’ and, therefore, of the — in its view — incomplete application of Article 9 of the
Water Framework Directive still persisted. Therefore, the FEuropean Commission
decided to bring action to the EC] on November 19, 2012 — and intended the bring
similar actions against other member states including Hungary — whereas — in its view —
Germany implemented the cost recovery principle of Article 9 of the Water
Framework Directive only in relation to a limited number of water services. Had the
ECJ been right on the EU Commission, it would have been a huge expense to the
societies of the other Member States, so several Member States, Had the ECJ] decided
on behalf of the Commission, it would have been a huge expense to other member
states, as well, therefore the Republic of Austria, the Kingdom of Sweden, the Republic

31 Case C-525/12.
32 Case C-525/12, para. 9.
3 Case C-525/12, para. 10.
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of Finland, Hungary, the United Kingdom and Northern Ireland, and the Kingdom of
Denmark intervened on behalf of Germany.3*

The provisions of the Water Framework Directive essential regarding the court
procedure were as follows. Recital (13) acknowledges that there are diverse conditions
and needs in the Community which require different and specific solutions.
The same Recital also states that this diversity should be taken into account in the
planning and execution of measures in order to ensutre protection and sustainable use
of water in the framework of the river basin. The Water Framework Directive hereby
emphasizes that decisions should be taken as close as possible to the locations where
water is affected or used. The directive also states ”Priority should be given to action
within the responsibility of Member States through the drawing-up of programmes of
measures adjusted to regional and local conditions.””

In the course of its decision making, the Court started with the analysis of the
main objectives of the Water Framework Directive, which I have discussed earlier.
It considered the provisions set in Recital (20) significant, which says: ”The quantitative
status of a body of groundwater may have an impact on the ecological quality of
surface waters and terrestrial ecosystems associated with that groundwater body.”’3
The ECJ emphasized that Recital (33) provides the obligation that in order to achieve
the good water status of a river basin, the measures in respect of surface water and
groundwaters belonging to the same ecological, hydrological and hydrogeological
system shall be coordinated.?”

The ECJ found the provisions of the Directive regulating the recovery of the
costs of water services also relevant as regards the case. They are included in Recital
(38), according to which the economic tools used by the Member State shall be
included in its Action Plan and it shall also take into account the principle of the
recovery of the costs. This section highlights that costs including environmental and
resource costs associated with damage or negative impact on the aquatic environment
should also be taken into account especially in accordance with the polluter-pays
principle. 38

In making the decision, the Court used the case-law according to which,
’the interpretation of a provision of EU law requires that account be taken not only of
its wording and the objectives it pursues, but also its context and the provisions of EU
law as a whole. The origins of a provision of EU law may also provide information
relevant to its interpretation.”® In its reasoning the Court explained that Member
States, in accordance with the provisions and environmental objectives of the Water
Framework Directive, form their water-pricing policies so that they shall provide
adequate incentives for users to use water resources efficiently.*0

34 Case C-525/12, paras 1517, Szilagyi 2014b, 215-226.

35 Water Framework Directive Recital (13).

36 Water Framework Directive Recital (20).

37 Water Framework Directive Recital (33).

38 Water Framework Directive Recital (38).

3 Case C-525/12, para. 43. See, inter alia, judgment in Inuit Tapiriit Kanatami and Others v
Patliament and Council, Case C-583/11 P (EU:C:2013:625), para. 50.

40 Case C-525/12, para. 44.
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The ECJ examined the concept of ‘water services’. Pursuant to Article 2 (38) of
the Water Framework Directive ‘water services’ are all services which provide for
households, public institutions or any economic activity, both abstraction,
impoundment, storage, treatment and distribution of surface water or groundwater,
as well as waste-water collection and treatment facilities which subsequently discharge
into surface water.#! However, according the view of the ECJ, the Water Framework
Directive does not give the definition of ‘services’ in general, therefore the provisions
of the Directive do not make it clear whether the EU legislature intended to make any
service relating to each of the activities listed in Article 2 (38) (a) of the Water
Framework Directive, in addition to waste-water treatment activities referred to in
Article 2 (38) (b), subject to the principle of recovery of costs, as stated in the
Commission’s claim, or only those services associated with the supply of water, as
maintained by the Federal Republic of Germany in its counterclaim.4?

According to the Court’s opinion, the legislature intended to bring under the
scope of the Directive the services which are in connection with water supply by
requiring account to be taken of all the stages of that activity, as listed in Article 2 (38)
(a), as well as those associated with waste-water treatment, as referred to in Article 2
(38) b).”*3 Therefore, the Court went on analysing the context and overall scheme of
the provisions in question in order to decide the question. The Court recited that the
EU legislature intended, on the one hand, to allow the Member States to determine, on
the basis of an economic analysis, the measures to be adopted for the purposes of the
application of the principle of recovery of costs (Article 9 of the Water Framework
Directive), while on the other hand it wanted to promote the pricing of those costs,
without extending it to all services associated with water use, as practices in the
Member States varied widely, in particular regarding the pricing for water supply
services and waste-water treatment.** Based on its reasoning, the ECJ came to the
conclusion that the relating provisions of the Water Framework Directive do not per se
impose a generalised pricing obligation in respect of all activities relating to water use.*s

As a next step, the Court started to analyse the scope of the relevant provisions
in the light of the objectives of the Water Framework Directive but before that it stated
that the Water Framework Directive ”is a framework directive adopted on the basis of
Article 175 (1) EC (now Article 192 TFEU). It establishes the common principles and
an overall framework for action in relation to water protection and coordinates,
integrates and, in a longer perspective, develops the overall principles and structures
for protection and sustainable use of water in the European Union. The common
principles and overall framework for action which it lays down are to be developed
subsequently by the Member States, which are to adopt a seties of individual measures
in accordance with the timescales laid down in the directive. However, the directive

4 'Water Framework Directive Article 2 (38); Case C-525/12, para. 9.
42 Case C-525/12, para. 45.

43 Case C-525/12, para. 45.

4 Case C-525/12, paras 46-47.

45 Case C-525/12, para. 48.
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does not seek to achieve complete harmonisation of the rules of the Member States
concerning water.”’46

The ECJ pointed out that the principles of the Water Framework Directive such
as the management per river basin; the setting of objectives per body of water; plans
and programmes; an economic analysis of the detailed arrangements governing water
pricing; the taking into account of the social, environmental and economic effects of
cost recovery; and measures relating to the recovery of the costs for water services
provided under Article 9 of the Water Framework Directive are among the minimum
requirements to be included in the action plans of the Member States. It is clear that
provisions related to the recovery of the costs for water services are one of the
instruments available to the Member States for qualitative management of water in
order to achieve rational water use.*” The Court found that although the Commission
pointed out properly that the various activities listed in Article 2(38) of the Water
Framework Directive, such as abstraction or impoundment, may affect the state of
bodies of water and therefore may endanger the achievement of the objectives pursued
by the Directive, it cannot be concluded therefrom that, in any event, the absence of
pricing for such activities will necessarily jeopardise those objectives. In addition,
Article 9(4) of the Water Framework Directive says that the Member States may,
subject to certain conditions, opt not to apply the recovery of costs for a given water-
use activity, in case this does not compromise the purposes and the achievement of the
objectives of the Directive. The ECJ came to the conclusion that the objectives of the
Water Framework Directive do not necessarily imply that Article 2 (38)(a) thereof must
be interpreted as meaning that they all subject all activities to which they refer to the
principle of recovery of costs, as claimed by the Commission.*® With respect to all the
above described considerations, the Court decided that the Federal Republic of
Germany did not fail to fulfil its obligations under Articles 2 (38) and 9 of the Water
Framework Directive and dismissed the Commission’s action.*’

To sum up Case C-525/12, we can state that the ECJ collected a number of
objectives of the Water Framework Directive in its reasoning, such as preventing and
reducing pollution; promoting sustainable water use; protecting the environment;
improving the status of aquatic ecosystems; and mitigating the effects of floods and
droughts; and preserving and restoring the status of surface waters (freshwater and
coastal waters) and groundwater.5

Pursuant to the Court’s view, the Water Framework Directive establishes a
transparent, effective and coherent legal framework in the Community water policy.
This framework lays down common principles and a comprehensive framework for
action and coordinates, integrates and develops the general principles and institutional
frameworks for water protection and the sustainable use of water in the European

46 Case C-525/12, para. 50. See also judgment in Commission v Luxembourg, Case C-32/05
(EU:C:2006:749), para. 41.

47 Case C-525/12, patras 53-55.

48 Case C-525/12, patras 56-58.

49 Case C-525/12, patras 59—60.

50 Opinion of Advocate General Jadskinen (delivered on 22 May 2014), Case C-525/12, para. 86.
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Union in accordance with the principle of subsidiarity.>! According to the Court’s
interpretation, the Water Framework Directive sets out a comprehensive framework for
action which shall henceforth be drawn up by the Member States in compliance with
the specific provisions and within the deadlines laid down by the Directive. The EC]J
also states that the Water Framework Directive does not require full harmonization of
the laws of the Member States in the field of water.5? (46) It means that the Water
Framework Directive gave Member States a margin of discretion in the course of
achieving certain general and non-quantifiable objectives.5* With regard to all the above
written, the conclusion can be drawn that ”in pursuing the objectives of the Water
Framework Directive, Member States should, in particular, adopt measures in terms of
effectiveness in relation to their national system, taking into account regional, social,
environmental and economic characteristics. They therefore have a wide margin of
discretion which cannot be standardized for the purpose of applying an economic
approach, as suggested by the Commission, which, moreover, proceeds from the
mistaken assumption that water resources are always in the public domain in all
Member States for water uses such as self-sufficiency or abstraction of
hydroelectricity.”>*

In the above described case, the parties and the ECJ have interpreted provisions
of the European Union law which are difficult to interpret. Szilagyi gives a scientific
follow-up to the judgment and outlines that certain elements of the case are unique
from the point of view of law and and it also has well-categorized aspects belonging to
a universal set of issues. It is unique in its legal interpretation of the interrelation
between environmental services (such as enhancement of value ensured by the
environment) and water services (as a more or less closed group of human water uses).
In the opinion of Szilagyi, although this legal interpretation can be considered as new in
several elements, a closer connection of the two subject areas is expected in the course
of legal development.5 One of the universal aspects of the case is the issue of the
flexibility of environmental directives, that is, the extent to which the environmental
directives themselves allow Member States to derogate from EU standards. As regards
the Water Framework Directive, several authors5¢ have indicated that the Directive
contains too many possibilities for exemptions, which seriously jeopardizes the
achievement of its objectives. The present case also supports this view since the ECJ
rejected the EU Commission 's claim on the basis that the Water Framework Directive
allows for a deviation from the legal interpretation advocated by the EU Commission.

51 Water Framework Directive Recital (18) and Opinion of Advocate General Jddskinen, Case
C-525/12, para. 87.

52 Opinion of Advocate General Jaaskinen, Case C-525/12, para. 88. See also Case C-32/05.

5 With regard to the majority of the provisions of the Water Framework Directive, see
Commission v Italy ‘San Rocco’ (C-365/97, EU:C:1999:544, paragraphs 67 and 68), and
Commission v France (C-60/01, EU:C:2002:383, paragraph 27), both of which are cited in Case
C-32/05, paras 39 and 43.

54 Opinion of Advocate General Jaiskinen, Case C-525/12, para. 88.

55 Szilagyi 2014b, 211-213.; Szilagyi 2015, 48.; Szilagyi 2018, 236-237., 254-256.

50 Bell & McGillivray 2008, 594-595.; Kramer 2012, 256.; Szilagyi 2013, 139-140.; Szilagyi 2014.
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In Szilagyi (2014)’s opinion, one of the cornerstones of the future revision of the Water
Framework Directive is exactly the principle of rethinking the provisions related to the
cost recovery principle.5?

4.2. Case C-664/15

In Case C-664/15 (delivered on 12 October 2017) the Coutt expressed its legal
view in relation to the proceedings between Protect Natur-, Arten- und
Landschaftsschutz Umweltorganisation versus Bezirkshauptmannschaft Gmiind on the
request for a preliminary ruling by the Verwaltungsgerichtshof (Supreme Administrative
Court, Austria).

In this case, Protect claimed that it derived its rights to participate in the
procedure concerning a request for a permit to abstract water and to seek judicial
review from Article 4 of the Water Framework Directive read in compliance with
Article 9 of the Aarhus Convention (hereinafter ‘the Aarhus Convention’).5
The abstraction of surface and ground water is subject to permit procedures in the
Member States (Article 11 (3) (e) of the Water Framework Directive); granting such a
permit is subject to compliance in particular with the prohibition on deterioration of
the status of the bodies of water (Article 4 (1) of the Water Framework Directive); and
derogations from that prohibition may be granted only under the strict conditions
specified by Article 4 (7) of the Water Framework Directive.?? However, the Austrian
Government claimed that Article 4 of the Water Framework Directive had no direct
effect on the case as it does not designate any addressees, while the Dutch Government
and Protect argue that recognised environmental organisations should be allowed to
rely upon that provision if they experience the ‘deterioration’ of ground water bodies.®

Protect is an environmental organisation which was seeking access to justice
based on the Aarhus Convention in Austria. The case connected to an application for a
permit to abstract water from a river for the purposes of producing snow for a ski
resort in Austria (hereinafter ‘the permit procedure’).®! The environmental issues related
to the procedure fell within the scope of the Water Framework Directive.

The Verwaltungsgerichtshof (Supreme Administrative Court, Austria) requested
for a preliminary ruling from the European Court of Justice in the case. The Supreme
Administrative Court of Austria asked for guidance in relation with the following

57 Szilagyi 2014a; Szilagyi 2014b; Csibi & Szilagyi 2014; Szilagyi 2015, 41-42., 50.; Szilagyi 2016,
77-79.

% The Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters was signed in Aarhus on 25 June 1998 and entered
into force on 30 October 2001. All Member States are Contracting Parties to that convention. It
was approved on behalf of the EU by Council Decision 2005/370/EC of 17 February 2005 on
the conclusion, on behalf of the European Community, of the Convention on access to
information, public participation in decision-making and access to justice in environmental
matters (O] 2005 L 124, p. 1). As from that date the European Union is also a Party to that
convention.

59 Opinion of Advocate General Shatrpston, Case C-664/15, para. 36.

0 Opinion of Advocate General Shatrpston, Case C-664/15, para. 52.

61 “The project at issue in the main proceedings is known as the ‘Aichelberglift project’.
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issues: — whether the Water Framework Directive read in conjunction with the Aarhus
Convention confers standing on an environmental organisation to challenge
administrative decisions in administrative or judicial procedures, in particular where a
permit is requested to abstract water for snow production (‘first question’); — if the
organisation concerned should be accorded status as a party to the proceedings at the
administrative stage or it is enough that it has standing to bring an appeal against the
permit granted by the competent authorities (‘second question’); — whether national
procedural rules can preclude an environmental organisation from challenging such an
administrative decision on appeal where it has not submitted its objections against the
permit in ‘good time’ in the course of the administrative proceedings, as required by
national law (‘third question’).62

As concerns the first question, the Court began with the analysis of Article 4 of
the Water Framework Directive, which lays down the general environmental objectives
of the directive. The Court hereby referred to the Court’s judgment in the case of Bund
fiir Umwelt und Naturschutz Deutschland®? where the Court stated that Article 4 (1) (a)
of the Water Framework Directive ’does not simply set out, in programmatic terms,
mere management-planning objectives, but has binding effects.”®* The wording of
Article 4(1)(a)(i), which provides that ”Member States shall implement the necessary
measures to prevent deterioration of the status of all bodies of surface water’ involves
an obligation on the Member States to act to that effect.”®5 According to the Court’s
opinion that obligation must be respected especially when approving individual projects
under the national law governing water protection, notably by refusing authorisation for
projects which could result in deterioration of the status of the body of water
concerned unless those projects are covered by the derogation laid down in Article 4
(7).6¢ Furthermore, the Court interpreted the concept of ‘deterioration of the status’ of
a body of surface water according to Article 4 (1)(a)(i) of the Water Framework
Directive. Accordingly, there is deterioration as soon as the status of at least one of the
quality elements, within the meaning of Annex V to the Water Framework Directive,
falls by one class, even if that fall does not result in a fall in classification of the body of
surface water as a whole.” The Court stated that according to established case-law,
wherever the provisions of a directive appear to be unconditional and sufficiently
precise as far as their subject matter is concerned, they may be relied on against any
national provision which is incompatible with the regulations of the directive or in case
they establish rights which individuals are able to assert against the state.® In
accordance with the Court’s view the directive’s measures concerning the prohibition of
deterioration is strict, unconditional and sufficiently precise to have direct effect.

2 Opinion of Advocate General Shatrpston, Case C-664/15, para. 3.

0 Judgment of 1 July 2015, Bund fiir Umwelt und Naturschutz Deutschland, C-461/13
(EU:C:2015:433).

¢4 Opinion of Advocate General Shatpston, Case C-664/15, paras 54-55.

5 Opinion of Advocate General Shatpston in Case C-664/15, para. 55.

6 See C-461/13, para. 50.

67 See C-461/13, para. 70. Cited in Opinion of Advocate General Sharpston in Case C-664/15,
para. 56.

68 See judgment of 19 January 1982, Becker, Case 8/81 (EU:C:1982:7), para. 25.
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The Court has already established in many environment-related cases that sufficiently
precise provisions concerning the protection of the common natural heritage are
directly effective despite the fact that they do not expressly confer rights on
individuals.®? However, the Court also stated that according to case-law Article 9(3) of
the Aarhus Convention does not have a direct effect.’”? Therefore, ’environmental
organisations cannot tely directly on that provision to claim locus standi to challenge
acts of national authorities, such as the permit granted to Aichelberglift.”7!

The Court pointed out that there are no EU law provisions adopted to
implement Article 9(3) of the Aarhus Convention. In particular, the Water Framework
Directive establishes a legislative framework without specifying the detailed procedural
rules necessary for its implementation. Article 4 does not give environmental
organisations the right to trigger an administrative or judicial review in any Member
State.”2 In the absence of related EU rules, the national legal system of each Member
State has to lay down the detailed procedural rules governing actions for safeguarding
the rights of EU citizens derived from EU law, which in this case the Water Framework
Directive read in conjunction with the Aarhus Convention.” The procedural autonomy
of the Member States, however, must be exercised in compliance with the aims and the
objectives of the Aarhus Convention and of the Water Framework Directive, that by
analysing the provisions of the Water Framework Directive, the Court came to the
conclusion that Member States bear the responsibility for implementing the
environmental objectives of the directive, as set out in particular in Articles 1 and 4, and
that the success of the directive relies especially on information, consultation and
involvement of the public (recital (14) of the Water Framework Directive).’*
In addition, pursuant to Article 14 (1) Member States have the obligation to encourage
the active involvement of all interested parties in the implementation of the Water
Framework Directive.’

On the basis of such reasoning the Court arrived at the following the
interpretation of Article 9 (3) of the Aarhus Convention: ”The involvement of the
public in the early stages of an administrative procedure in accordance with Article
14(1) of the Water Framework Directive would be, to a large extent, meaningless if it

% The Court held in the context of Article 2(1) of the Environmental Impact Assessment
Directive that the fact that the Member State has some degtree of discretion does not preclude
such direct effect. See judgment of 24 October 1996, Kraaijeveld and Othets, C-72/95
(EU:C:1996:404), para. 59.

70 “Article 9(3) [of the Aarhus Convention] provides that each Party is to ensure that, where they
meet the criteria, if any, laid down in its national law, members of the public (which includes
environmental organisations by virtue of Article 2(4)), have access to administrative or judicial
procedures to challenge acts or omissions of private persons or public authorities which
contravene provisions of its national law relating to the environment. It thus lays down the right,
inter alia, to challenge acts of administrative authorities adopted in administrative proceedings.’
In: Opinion of Advocate General Shatpston, Case C-664/15, para. 63.

" Opinion of Advocate General Shatrpston, Case C-664/15, para. 65.

72 Opinion of Advocate General Shatrpston, Case C-664/15, para. 64.

73 Opinion of Advocate General Shatrpston, Case C-664/15, para. 6.

74 Opinion of Advocate General Sharpston, Case C-664/15, patas 67 and 69.

75 Opinion of Advocate General Shatrpston, Case C-664/15, para. 69.
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were not possible for at least some members of the public to obtain locus standi later in
the process, in particular in order to challenge the compliance of decisions adopted in
that procedure with that directive.”’¢ The problem arose at this point because the
Aarhus Convention ensures the Member States a great deal of flexibility, since the right
to administrative or judicial remedy in Article 9 (3) of the convention may be granted
only to those members of the public who ”meet the criteria, if any, laid down in its
national law.””7 However, during the implementation of such a legal provision, the
Member States have to consider the aims of the convention that is ... effective judicial
mechanisms [are] accessible to the public, including organisations, so that its legitimate
interests are protected and the law is enforced.”7s

In the ECJ’s view ‘the phrase “where they meet the criteria, if any, laid down in
its national law” cannot serve ”as an excuse for introducing or maintaining so strict
criteria that they effectively bar all or almost all environmental organisations from
challenging acts or omissions that contravene national law relating to the environment”;
that phrase “indicates a self-restraint on the Parties not to set too strict criteria. Access
to such procedures should thus be the presumption, not the exception”; and ”any such
criteria should be consistent with the objectives of the Convention regarding ensuring
access to justice.”” Moreover, the Court finds that the phrase is ”a renvoi to the
alternative procedural requirements of ‘having a sufficient interest” or ’maintaining the
impairment of a right’ in Article 9(2).”80

Based on all the above described court’s reasoning, the answer of the ECJ to the
first question was that 7Article 4 of the Water Framework Directive, read in
conjunction with Article 9(3) of the Aarhus Convention and Article 47 of the Charter,
must be interpreted as precluding national procedural rules which prevent an
environmental organisation duly constituted and operating in accordance with the
requirements of national law from having access to administrative or judicial
procedures within the meaning of Article 9(3) of the Aarhus Convention to challenge
acts of the competent authority adopted in an administrative procedure conducted on
the basis of provisions of national law implementing that directive.”s!

As the ECJ interpreted, by the second question of the Austrian referring court
wanted to know whether the Aarhus Convention required that an environmental
organisation be able to allege a breach of Article 4 of the Water Framework Directive
during proceedings before an administrative authority or whether it was sufficient that

76 Opinion of Advocate General Shatrpston, Case C-664/15, para. 70.

77 Opinion of Advocate General Shatrpston, Case C-664/15, para. 71.

78 Opinion of Advocate General Shatpston, Case C-664/15, para. 72, Recital (18) of the Water
Framework Directive says: ‘Community water policy requires a transparent, effective and
coherent legislative framework. The Community should provide common principles and the
overall framework for action. This Directive should provide 