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Hasrat ARJJUMEND* — Konstantia KOUTOUKI**
Analysis of Indian and Canadian Laws on Biofertilizers

sokok

Abstract

Biofertilizers are known to be effective green alternatives to chemical fertilizers. Biofertilizers are regulated under
the Fertilizer (Control) Order, 1985 in India and the Fertilizers Regulations (C.R.C., ¢. 666) of the Fertilizers
Act, 1985 in Canada. The laws in both countries originally evolved to regulate chemical fertilizers; however,
appropriate amendments bave been made to accommodate biofertilizers and organic fertilizers in India,
and organic fertilizers in Canada. Yet there have been no critical analyses of the laws and regulations governing
the manufacture, business, transport, storage, use and disposal of biofertilizers in India and Canada. This article
seeks to understand the different legal provisions of the Indian and Canadian laws regulating biofertilizers.
The legal analysis is based on dialectical, qualitative and comparative legal research, as well as gap analysis.
This study not only identifies the legal gaps existing in the Indian and Canadian frameworks, but also suggests
ways forward to avoid bottlenecks impeding the entry into the market and free trade of biofertilizers.

Keywords: biofertilizers, microbial products, legal analysis, gap analysis, legal reform.

1. Introduction

The unsustainable application of chemical fertilizers has resulted in the steady
decline of soil and crop productivity the world over. Agricultural practices must evolve
to sustainably meet the growing global demand for food without irreversibly damaging
the world’s natural resources (especially soil), while also maintaining food security.!
Green microbial products, such as biofertilizers, hold the potential to increase current
agricultural productivity, while at the same time contributing to the soil’s ability to
produce more.2 This study is the first critical analysis of the laws and regulations
governing the use of biofertilizers in India and Canada.
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Many countries face major challenges with respect to the regulation of
biofertilizers, including inadequate legislation, inadequate capacity, and the weak
implementation of policies related to biofertilizers.> A number of countries have
amended their policies to minimize the use of chemical fertilizers and promote the use
of biofertilizers; however, biofertilizers are still largely regulated by the system originally
designed for chemical fertilizers.* This situation has created market entry barriers by
imposing burdensome costs on the biofertilizer industry.> Other challenges include the
relative immaturity of the policy network, limited resources and capabilities, and a lack
of trust between regulators and producers. In India, manufacturers and importers of
biofertilizers also face additional problems. For example, at the time of registration of
new products, the manufacturer/trader/importer is required to generate data that are
casily obtainable for chemical-based products, but which are difficult to obtain for
biofertilizers.® Furthermore, there are questions as to the utility of some of this data
when applied to biofertilizers. The analysis in this study finds that the Indian law on
fertilizers is one of the most comprehensive in the world in terms of its treatment of
biofertilizers. However, challenges lie at the level of the technical or administrative
personnel who deal with the registration, testing, monitoring, surveillance, inspection
and authorization tasks. Their level of understanding and their capacities are limited to
chemical synthetics, and they have little or no experience with biofertilizers. Therefore,
compliance and implementation of the regulations are major challenges in India.

2. Context and Methodology

This study was conducted in order to understand the various legal provisions in
Indian and Canadian laws regulating biofertilizers. It aims not only to identify the policy
and legal gaps existing in the Indian and Canadian frameworks governing biofertilizers,
but also to suggest ways forward in order to avoid bottlenecks impeding the entry and
free trade of green products that can contribute to the achievement of the sustainable
development goals (SDGs). This study was conducted through an analysis of the
pertinent clauses and sections of laws regulating fertilizers. Research methods included
dialectical, qualitative and comparative legal research,” as well as gap analysis.

3. Analysis of the Indian Law on Biofertilizers

After independence, the Government of India declared fertilizers an essential
commodity, and began regulating the sale, price and quality of fertilizers.

3 Urs, 2015.

4 Arjjumend et al. 2020.

5 Kumar & Singh 2014.

¢ Arjjumend & Koutouki 2020.

7 Dialectical research or dialectical inquiry or dialectical investigation is a form of qualitative
research which utilizes the method of dialectic, aiming to discover fact through examining and
interrogating competing ideas, perspectives or arguments. Dialectical research may also be
thought of as the opposite of empirical research, in that the researcher is working with
arguments and ideas, rather than data. Ollman 1993.
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In 1985, the Government of India passed the Fertilizer (Control) Order, 1985
[FCO] under Section 3 of the Essential Commodities Act, 1955. This law applies in all
states and union territories of India. The Indian Ministry of Agriculture issued an order
in 2006, later amended in 2009, which added biofertilizers to the FEssential
Commodities Act, 1955.

As a result, India now has one of the world’s most comprehensive legal
frameworks governing biofertilizers, defined in the FCO as follows: Biofertilizer means
the product containing carrier based (solid or liquid) living microorganisms which are
agriculturally useful in terms of nitrogen fixation, phosphorus solubilization or nutrient
mobilization, to increase the productivity of the soil and/or crop.8

Coinciding with the insertion in the FCO of the term biofertilizer, new schedules
— Schedule III, IV and V — were also added. Schedule III relates to mixtures of
biofertilizers, whereas Schedule IV concerns organic fertilizers. Similarly, Schedule V
was added in 2010 to address non-edible de-oiled cake fertilizers,” which are obtained
through residue oil extraction (by expeller and/or through solvent extraction) from the
crushed seeds of non-edible oilseeds (such as castor oil) for use in soil as fertilizer.
Schedules III, IV and V also introduced standards to maintain the quality of
biofertilizers. In this way, a conventional law dealing with chemical fertilizers was
amended to address microbial and organic products developed through novel
innovations.

3.1. Registration of Dealers

Schedule IV of the FCO contains provisions for the registration of dealers.
Under clauses 7, 8, 9 and 10 of the FCO, a dealer (a firm, company or organization) can
register with the state government (generally the Department of Agriculture) to sell,
trade, transport, store or transfer fertilizer, including biofertilizer. The registration of
dealers or manufacturers/importers is a decentralized process conducted by respective
state government only; the Government of India does not perform any registration
functions. A firm or company that wishes to obtain dealership registration must apply
using Form A (Appendix 1), along with Form O (Appendix 2) under clause 8 of the
FCO. In order to understand the registration process, it is important to discuss these
forms. In Form A, serial number 7 and 8 require the details of the fertilizer
(or biofertilizer) to be handled by the applicant dealer. In particular, information is
required about the site and process of manufacturing is required. This information is
also required in further detail in Form O. The rest of the information in Form A
pertains to general details about the applicant firm and the promoter of the firm.

8 Ins. by SO 391(E), Agtriculture and Cooperation Department, dated 24.03.2006 published in
Gazette of India, Ext. No. 276.
% Ins. by SO 2886(E), dated 03.12.2010.
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In Form O, information regarding the product source must be provided in items
number 1(c) & (d) and 3. All such details must also be supported by documentary
evidence. Clause 8(2) of the FCO provides for the registration by a manufacturer,
importer, pool handling agency!?, wholesaler or retail dealer, and replaces Form A
(Appendix 1) with Form A1, which is slightly different.

Clause 8(4) was added in 2015 to establish the minimum technical qualification
requited for the applicant/promoter of firm/company applying for registration.!!
The applicant should possess, at a minimum, a BSc in Agriculture, BSc in Chemistry,
Diploma in Agriculture, or a Certificate in Agri-inputs from specified institutes.
Cooperatives and marketing federations are exempted from this requirement.
Registration is granted for 36 months as per clause 10 of the FCO and may be renewed
as provided in clause 11.

3.2. Registration of Manufacturing of Mixtures of Biofertilizers

In part IV of the FCO, clauses 12 to 18 provide for the registration of
manufacturing units. Special mixtures of fertilizers, biofertilizers and organic fertilizers
were included in clause 12 in 2006.12 Clause 13(b) states, “uo person shall manufacture any
biofertilizer unless such biofertilizer conforms to the standards set out in Part A of Schedule 111.”
In different schedules, the FCO has very elaborately provided standards for all
categories of mineral fertilizers, biofertilizers and organic fertilizers. Part A of Schedule
IIT contains specifications for all 10 categories of biofertilizers: Rhizobium,
Azotobacter, Azospirillum, Phosphate Solubilizing Bacteria, Micorrhizal Biofertilizers,
Potassium Mobilizing Biofertilizers, Zinc Solubilizing Biofertilizers, Acetobacter,
Carrier Based Consortia, and Liquid Consortia. Part B of Schedule III specifies the
tolerance limit of biofertilizers, while Part C explains the procedure of sampling
biofertilizers. Part D comprehensively elaborates the methods of analyzing
biofertilizers. The detail and guidance given in the schedules of the FCO make it user
friendly. Hence, as clause 13(b) advises, compliance with its stringent quality standards
and specifications is mandatory. No manufacturing or import can be allowed until
given specifications and standards are satisfied in accordance with the provisions.
Similatly, the requisite standards and specifications need to be adhered to in the case for
organic fertilizers [clause 13(c) and Part A of Schedule IV]. Any firm or company that
wishes to apply for registration as a manufacturer of biofertilizers or organic fertilizers
must apply using Form D under clause 14(3). In accordance with clause 17 of the FCO,
registration for manufacturing is issued for a period of 36 months, and renewal can be
applied for under clause 18.

10 Pool handling agency means an agency entrusted by the Government of India with functions
relating to handling and distribution of imported fertilizers.

1 Ins. by SO 2776(E), dated 10.01.2015.

12 Subs. for by SO 391(E), dated 24.03.2006.

10
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3.3. Packing and Labeling

Under clause 21(aa) of the FCO, manufacturers, importers and pool handling
agencies are given explicit instructions regarding packing and packaging. The container
should be marked with the word ‘biofertilizer’. Other information printed on the
packaging or container must be in accordance with the instructions released by the
Controller (the registering authority in each state). Further, clause 21(b) prohibits
tampering with packed or canned material. This clause is also applicable to imported
material. However, the regulation does not address the issue of leakage and spillage
from the containers, cans or packages causing contamination, pollution, impacts of
human and animal health or occupational hazards.

3.4. Inspectors and Inspection

The quality and quantity of commodities available on the market for consumers
are monitored and inspected by a system of inspectors. In the context of fertilizers,
these inspectors are appointed by notified authorities under clause 27 of the FCO.
Clause 27-B concerns the qualifications!? of inspectors appointed for the purpose of
monitoring biofertilizers and organic fertilizers. Inspectors should have bachelot’s
degree in agriculture, chemistry or microbiology, with training in the quality control of
biofertilizers and organic fertilizers. Their responsibilities include the verification of
information provided by manufacturers, wholesale dealers, retail dealers, importers or
pool handling agencies (clause 28a), as well as the sampling of biofertilizers (clause
28ba) in accordance with the procedure laid down in Schedule III of the FCO.
In accordance with the powers vested under clauses 28¢, 28d and 28e, an inspector can
inspect and examine the premises of manufacture, sale or storage of the fertilizer or
biofertilizer in addition to examining the financial accounts or documents associated
with the material. An inspector can also seize or detain any fertilizer or biofertilizer.
The inspection machinery having inspectors is an inevitable apparatus of the regulatory
and executive wing of a state government.

3.5. Sampling and Analysis of Biofertilizers

In Part C of Schedule 111 of the FCO, the procedure for biofertilizer sampling is
described in detail. Part C covers: 1) the general requirements of sampling, 2) the scale
of sampling, and 3) the procedure for taking samples. Only a trained inspector can
perform sampling of the biofertilizer, as the material contains microorganisms. During
the handling of the samples, precautions must be taken to prevent any possible
contamination and exposure to sun, dust, soot, air or moisture. In Schedule III,
the quantity of samples is also simplified. Using the Form J-1, three packets must be
sampled from a consignment of up to 5,000 packets. Similarly, four packets must be
sampled if the consignment is of 5,001-10,000 packets, and five packets must be
sampled in case the consignment consists of more than 10,000 packets.

13 ffrancilns. by SO 391(E), dated 24.03.20006.

11
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The sampling method must be strictly random and instructions for the proper
handling of the samples are described. One sample is to be sent to a laboratory notified
by the state government under clause 29 of the FCO, to the National Centre for
Organic Farming (Ghaziabad), or to any of its Regional Centres of Organic Farming at
Bangalore, Bhubaneswar, Hissar, Imphal, Jabalpur or Nagpur. The inspector must send
the sample to a laboratory along with the details outlined in Form K1 within seven days
from the date the samples are drawn. The FCO regulations not only guide the manner
in which notified authorities and inspectors implement the legal provisions, but also
provide the manufacturers, wholesale dealers, importers, pooling agents and retail
dealers with all necessary forms, reporting requirements, and technical specifications.

The samples of biofertilizers received by the notified laboratory must be
analyzed and tested in strict adherence to the norms given in clause 29(1-A). For each
of the ten categories of biofertilizers, an elaborate method and procedure is set forth in
Part D of Schedule III of the FCO. These procedures conform to the technical
specifications for biofertilizers as described in Part A of Schedule III of the FCO.
For example, for analyzing the Phosphate Solubilizing Bacterial (PSB) biofertilizer,
a testing laboratory must have to follow these major segments: (1) Apparatus, which
a testing laboratory must have before analysis, (2) Reagents required for creating
medium and sterilization of plates etc., (3) Preparation of serial dilutions for plate
counts, (4) Incubation of plates, (5) Determination of soluble phosphorus using
ascorbic acid, (6) Estimation of total viable propagules, (7) Estimation of infectivity
potential, (8) Maintenance and preparation of culture and quality control at broth stage.
After sample analysis, the laboratory must send the test report to the notified authority
within 30 days from the date of receipt of the sample. This sample analysis report is
completed in Form L.2.

3.6. Quality Control

Quality control issues pertaining to biofertilizers have received special focus in
the stringent standards and specifications set in the FCO. Having stringent high
standards checks the crop failure and crop loss that occurs due to the ineffectiveness of
biofertilizers, in order to avoid the economic and agronomic costs to farmers.
The FCO’s Schedule III includes standards and specifications for all ten categories of
biofertilizers identified and recommended by the Advisory Committee, which functions
according to the provisions of clause 38 of the FCO. These standards set out seven
quality parameters for biofertilizer samples: the physical form, the minimum count of
viable cells, the contamination level, pH, the particle size in case of catrier-based
materials, the maximum moisture percent by weight of carrier-based products, and the
efficiency character. For example, in the case of bacteria, the minimum count of viable
cells is 5% 107 cells per gram of solid carrier, or 1 X 108 cells per ml of liquid carrier
(Part A of Schedule III of the FCO). For products containing mycorrhizal fungi,
at least 100 viable propagules must be present per gram of finished product.
In addition, the efficiency of nitrogen fixation must be shown with different tests:

12
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Rhizobia shall show effective nodulation, Azotobacter strains shall be capable of fixing
at least 10 mg N per g of sucrose consumed, and Azospirillum strains must be able to
form a white pellicle in semisolid N-free bromothymol blue media.!* The activity of
phosphate solubilizing bacteria (PSB) can be assessed spectrophotometrically
(30% P solubilization) or by the formation of a solubilization zone of at least 5 mm in a
media having at least 3 mm thickness.!5 Similarly, products with mycorrhizal fungi shall
be able to provide 80 infection points in roots per gram of inoculum used (Malusa and
Vassilev, 2014). Sample analysis in laboratories is described in Part D of Schedule 111 of
the FCO.

3.7. Ecological and Health Safety Issues

Having been amended in 2006 and 2009 to insert provisions for biofertilizers
and organic fertilizers, the FCO is the most progressive regulation in the world
concerning fertilizers. Yet while the FCO has addressed quality control issues indirectly
in several ways (as described in the preceding subheading), other quality-related aspects,
ecological risks, human and animal health safety, spillage, contamination,
and occupational hazards are not considered anywhere in the regulation. Though the
chemical fertilizers have higher risks to ecosystems, human and animal health,
occupational safety, microbial biofertilizers may also pose risks to the ecosystems and
human health if not handled carefully. Amended legislation, i.e., the FCO, does not
have direct instructions to regulate ecological hazards and health safety issues that may
emanate from biofertilizers. By contrast, the Canadian regulation has addressed these
issues in a comprehensive manner.

4. Canadian Regulation on Biofertilizers and Comparison with Indian Law
4.1. Background

Under the Fertilizers Act, 1985, regulations governing fertilizers (the Fertilizers
Regulations — C.R.C., c. 666) were consolidated and most recently amended on
February 27, 2015 and on October 26, 2020.1¢ Under section 11 of the regulations,
manures are exempt from classification as fertilizers provided they do not harm plants
or animals in any manner. As per the provisions of section 11, raw materials like rock
phosphate and supplements for experimental use are also exempt. However, the
Canadian regulations are silent with respect to emerging technological products such as
biofertilizers, organic fertilizers and non-edible de-oiled cake fertilizers, which are
recognized explicitly in India’s law. In Canadian regulations, there is no explanation or
illustration about biofertilizers in these regulations. In Schedule 11, fertilizers are divided
into Class 1 (nitrogen products) consisting of mineral-based chemicals (clause 1.1-1.10,
1.12), biologically dead and sewage wastes (clauses 1.11, 1.13, 1.15, 1.17, 1.19-1.20),
organic waste (clauses 1.14, 1.16), compost (clause 1.18), synthetic derivatives (clauses

14 Malusa & Vassilev 2014.
15> Malusa & Vassilev 2014.
16 Consolidation Fertilizers Regulations.

13
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1.21-1.28, 1.30-1.32), and soybean cakes (clause 1.29). Class 2 (phosphorus products) of
Schedule II consists of by-products of chemical reactions (clauses 2.1-2.4, 2.6, 2.8),
biological dead wastes (clauses 2.5, 2.9-2.10), and mineral-based chemicals (clause 2.7).
Class 3 (potassium products) consists of chemicals only (clauses 3.1-3.6). Class 4
(calcium and magnesium products) also consists entirely of chemicals (clauses 4.1-4.2).
Class 5 (supplements) consists of chemicals (clauses 5.1-5.4), in addition to peat matter
(clause 5.5).

It is notable that the biofertilizers have been excluded from all five classes listed
in the Canadian regulations. This exclusion can be understood, given that when the
Fertilizers Act, 1985 was drafted the science of biofertilizers was nascent. At that time,
it might have been difficult to imagine the scientific, technological, production, trade
and application implications of biofertilizers. However, at the time of the most recent
amendment to the Fertilizer Regulations in 2015, at least four to seven categoties of
biofertilizers  (Rhizobium, Azotobacter, Azospirillum, Mycorrhiza, Phosphate
Solubilizing Bacteria and Potassium Solubilizing Bacteria) were popular in agricultural
use. Microbial products could have been accommodated in the Fertilizer Regulations
through appropriate amendments at that time. Such amendments would have
positioned Canada as a leader on progressive legislation for innovative, ecological
products. India showed the world such a path in 2006 by amending existing its law and
incorporating biofertilizers as a distinct category of soil nutrients.

4.2. Registration of Manufacturers and Traders

Product registration is required for all fertilizers that have not been exempted.
Registration is necessaty to ensure that the circulation of products for research or
commercial purposes has been authorized and that the products are safe, efficacious,
and effective as per their label claims. According to section 5 of the Fertilizer
Regulations, every application in respect of a fertilizer or supplement must contain a
guaranteed analysis of the fertilizer or supplement as prescribed in section 15 of the
Fertilizer Regulations. The guaranteed analysis is not comprehensive; rather, the
parameters provided in the guaranteed analysis are merely indicative. By contrast, in the
case of India, an applicant for the registration of a product is requited to submit a
declaration that the firm or company conforms to the technical specifications of the
microbial product as laid down in Part A of Schedule III of the FCO. No efficacy test,
guaranteed analysis report or field trial data is not requited at the time of the
registration process. Moreover, India’s FCO provides detailed analysis parameters with
laboratory analysis guidelines for all kinds of fertilizers, including ten different
categories of biofertilizers. In addition, details on post-registration warehouse storage
and inspection are also required.

Under Canadian regulations, biofertilizers are not listed in the registration
application. The same is true for guaranteed analysis (section 15). Only the section
15(m) mentions manure, compost, humus or leaf mould, but these items are classified
as organic fertilizers rather than biofertilizers or microbial products. Similatly,
in the registration application (Schedule III of the Fertilizer Regulations), biofertilizers
are not included as a separate category.

14
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Furthermore, under Canada’s Fertilizer Regulations, the required guaranteed
analysis report is not specific to the type of fertilizer, and is less elaborate than India’s
fertilizer- or biofertilizer-specific standards/specifications.

Certain fertilizer products are exempt from registration under the Canadian
regulations. They are the following: (a) a customer-formula fertilizer containing a
pesticide registered under the Pest Control Products Act for the purpose stated on the
label (section 3.1 (1)); (b) all items in Schedule II; and (c) organic matter made of peat,
peat moss, sphagnum moss, tree bark and other fibrous organic matter that is
represented for use only in improving the physical conditions of the soil.

Various items contained in Schedule II are already listed in the preceding
subheading ‘Background’. Notably, biofertilizers and microbial products are not
included in Schedule II, implying that biofertilizers are not exempt and must be
registered if manufacturing, import, trade, transport and sale are to take place in
Canada. However, as noted above, biofertilizers are not explicitly recognized in the
Fertilizers Regulations of Canada.

4.3. Precautions for Environmental Protection

According to the section 11(1) of Canada’s Fertilizers Regulations, a fertilizer or
supplement shall not contain (a) any substance in quantities likely to be generally
detrimental or seriously injurious to vegetation (except weeds), domestic animals, public
health or the environment when used according to directions, and (b) must not leave in
the tissues of a plant a residue of a poisonous or harmful substance. Section 6.1
categorically prohibits the registration of products having adverse impacts on the
environment and agroecology of farms. The guaranteed analysis (as per section 15)
does not make any mention of an environment-related assessment of the product to be
registered under the Canadian regulations. In other words, the registration process does
not address the ecological compliance of products. However, post-registration the
fertilizers and biofertilizers are monitored for environmental performance and
compliance in terms of given indicators provided in section 11(1).

A comparison between Canada and India in relation to environmental
precautions and preventions shows that Canada is better placed in terms of
safeguarding agroecosystems and public health. India’s regulations do not take into
account any quality-related aspects, ecological risks, human or animal health safety,
spillage, contamination, or occupational hazards. Nevertheless, the FCO has addressed
quality control aspects indirectly in several ways, especially through stringent standards
and specifications not only for conventional chemical fertilizers but also for
biofertilizers, organic fertilizers and cake fertilizers (see Schedules I to V of the FCO).

4.4. Labeling
Canadian regulations focus on the labeling of containers and packages by setting
strict norms for label information and registration. For example, according to section 7

of the Fertilizers Regulations, if label information is changed, new registration of the
fertilizer (or biofertilizer) is required, demonstrating how stringent the labeling
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requirements are. The regulation also provides support for the manufacturers, traders,
sellers and users of fertilizers and biofertilizers in the context of labelling, as the
instructions and standards for labeling are detailed and comprehensive (see sections
16-21 of the Fertilizers Regulations). In the same vein, India’s regulation under clause
21(aa) of the FCO provides guidance to manufacturers, importers and pool handling
agencies with respect to packing and packaging. Under India’s regulation, which
explicitly recognizes biofertilizers, containers must be clearly labeled with the word
‘biofertilizer’. Other information printed on the packages or containers must be in
accordance with the instructions released by the Controller (the registering authority in
each state). This special treatment for biofertilizers is not given in the Canadian
regulations. Finally, in sections or clauses dealing with labelling and packaging, neither
the Canadian nor the Indian regulations address the risks of leakage/spillage and
exposure to ecosystems and public health. Leakage and spillage from containers causing
contamination, pollution, exposure to humans or animals, or occupational hazards are
not systematically addressed in these regulations.

4.5. Sampling and Analysis

Sampling is highlighted in section 22 of the Canadian regulations. Section 23
provides that the analysis of fertilizer samples must be conducted using state of the art
methods, stating that “?he methods of chemical analysis used to test a fertilizer or supplement shall
be the latest methods published and approved by the Association of Official Analytical Chemists
(AOAC International).” Biofertilizers and microbial products are not explicitly addressed

in this section. However, the 215t edition of Official Methods of Analysis® (OMA) of
AOAC is said to be the most comprehensive and reliable collection of chemical and
microbiological methods and consensus standards available (AOAC International), and
the word ‘microbiological’ indicates that microbial products are addressed in the AOAC
methods. Thus, the standards and methods given in this guideline may be applied to
biofertilizers. Compared to the Canadian regulations, India’s FCO is far more
advanced, as it includes the sampling and analysis of chemical fertilizers, biofertilizers
and organic fertilizers. The procedure and methods for all categories of fertilizer
(including ten categories of biofertilizers) have been elaborated in Schedules I to V.

5. Conclusion and Recommendations

The unsustainable application of chemical fertilizers has caused a steady decline
in soil and crop productivity the wotld over. Compared to biological products, chemical
fertilizers pose higher risks to ecosystems, human and animal health, and occupational
safety. Agricultural practices must evolve to sustainably meet the growing local and
global demand for food without irreversibly damaging the world’s agroecosystems and
natural resources, including soil. Considering these circumstances, biofertilizers have
received the global attention of scientists, tesearch and development laboratories,
manufacturing companies, sale and trade networks, and food producers. At the same
time, the need to regulate the production, storage, transport, sale, trade, packing,
packaging, use, disposal and labeling has emerged in different countries, especially
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producer countries and importer countries. In India, biofertilizers came under legal
regulation in March 2006 with amendments to the Fertilizer (Control) Order, 1985.
Similatly, Canada regulates biofertilizers under the Fertilizers Regulations (C.R.C,,
c. 660) of the Fertilizers Act, 1985. India’s legal framework relating to biofertilizers is
amongst the most comprehensive in the world. The standards, specifications, analytical
parameters, procedures, methodologies, and guidelines given in the FCO for
biofertilizers are extremely detailed, as is attention to quality control and health and
environmental risks. Quality control issues pertaining to biofertilizers are strictly
regulated. It ensures the crop protection due to the ineffectiveness of biofertilizers.
Consequently, economic losses and agronomic crop losses may be avoided. By contrast,
the Canadian Fertilizers Regulations do not recognize biofertilizers or microbial
products for soil fertlity enhancement. In addition, the registration process for
companies or firms wishing to manufacture, trade, sell, transport, store, use, import or
export organic fertilizers is not as easy in Canada as it is in India. However, the
Canadian regulations are more explicit and elaborate on issues of environmental
protection, public health, safety and labeling (Canada Food Inspection Agency, 2020).
The following recommendations are based on the gaps identified in the laws of both
countries.

5.1. Recommendations for Indian Law

The only weakness of the FCO concerns safeguards for public health and
environmental risks; quality-related aspects, ecological risks, human and animal health
safety, spillage, contamination, and occupational hazards are not taken into account
anywhere in the regulation. The FCO should amend existing provisions and bring in
new notifications to adopt clauses to ensure ecological safety and to safeguard public
health. Relevant provisions of the Canadian Fertilizers Regulation can be useful in this
context. According to section 11(1) of the Fertilizers Regulations of Canada, a fertilizer
or supplement shall not contain (a) any substance in quantities likely to be generally
detrimental or seriously injurious to vegetation (except weeds), domestic animals, public
health or the environment when used according to directions, and (b) must not leave in
the tissues of a plant a residue of a poisonous or harmful substance. Section 6.1
categorically prohibits the registration to products having adverse impacts on
environment and agroecology of farms. Furthermore, following registration, the
Canadian regulation monitors fertilizers and biofertilizers for environmental
performance and compliance in terms of given norms in section 11(1).

5.2. Recommendations for Canadian Law

Under section 11, Schedule II, the Fertilizers Regulations include organic
fertilizers in the form of biologically dead & sewage wastes (clauses 1.11, 1.13, 1.15,
1.17, 1.19-1.20), organic waste (clauses 1.14, 1.16), compost (clause 1.18), and soybean
cakes (clause 1.29). However, biofertilizers are not explicitly recognized in the
regulation.
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To remedy this situation, clauses explaining biofertilizers or their constituents
should be included as a separate sixth class within the Schedule under section 11
through appropriate amendments. This legal reform would aid in greening Canada’s
fertilizer sector. Accordingly, the clauses and sections of the Regulations dealing with
the registration process (Schedule I1I), labeling (section 7), and environmental health,
ecological safety, etc. (section 11.1) would also cover aspects related to biofertilizers.
For example, guaranteed analysis (section 15) would include biofertilizers along with
manure, compost, humus or leaf mould. Similarly, with respect to the registration
application, biofertilizers would be included as a separate category. The technical
specifications for microbial products delineated in Part A of Schedule III of India’s
FCO can be helpful in broadening the guaranteed analysis (section 15) of the Canadian
regulations. Finally, under section 7 of the Fertilizers Regulations, sections or clauses
dealing with labelling and packaging, the risks of leakage/spillage, and exposure to
ecosystems and public health should also be considered and addressed. Leakage and
spillage from containers causing contamination, pollution, exposure to humans or
animals or occupational hazards must be systematically addressed in the regulations.
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Appendix 1

PRESCRIBED FORMS UNDER FERTILIZERS CONTROL ORDER 1957/1985
FORM A
(See Clause 8)
Form of Application to obtain Dealer’s
(Wholesale or Retail ot Industrial)
Certificate of Registration

To

The Registering Authotity / Controllet,

Delhi

1. Full Name and address of the applicant:
(a) Name of the concern and postal address:
(b) Place of business (Please give exact address)
(i) for Sale
(ii) for Storage

2. Is it a proptietaty / pattnership/limited Company / Hindu Undivided family concern? Give
the name(s) and addtess(es) of the proptietor partners/manager katta.

3. In what capacity is this application field:
(i) Proprietor
(i) Partner
(iif) Manager
(iv) Karta

4. Whether the application is for wholesale or retail or industrial dealership?

5. Have you ever had a fertilizer dealership registration certificate in the past? If so give the
following details:
() Registration Number:
(ii) Place for which granted —
(iif) Whether wholesale or retail or industrial dealership.
(iv) Date of grant of registration certificate.
(v) Whether the registration certificate is still valid?
(vi) If not when expired
(vil) Reasons for not removal
(viii) If suspended / cancelled and if so when?
(ix) Quantity of fertilizers handled during last year?
(x) Names of products handled
(xi) Names of source of supply of fertilizers.

6. Was the applicant ever convicted under the Essential Commodities Act 1955 or any order

issued thereunder, including the Fertilizers (Control) Order, 1957, during the last three years
proceeding the date of Application, if so give details:
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7. Give the details of the fertilizer to be handled:

S.No. Name of Fertilizer Source of Supply

8. Please attach certificate (s) of source from the supplier(s) indicated under column
3 of sl. No. 7.

9. I have deposited of the registration fee of Rs......................... vide Challan
o Te TR dated ...l in treasury / Bank ...l or enclose the
Demand Draft No. ................... Dated .............oll for Rs.....oooooiiinin
Drawnon .................. Bank, in favour of ................ Payable at ...l

Towards registration fee (Please strike out which ever in not applicable).

10. Declaration:

(a) 1/We declare that the information given above is true to the best of my/our
knowledge and belief and no part there is of false.

(b) I/We have catefully read the terms and conditions of the Certificate of Registration
given in Form ‘B’ appended to the Fertiliser (Control) Order, 1985 and agree to
abide by them.

(¢) I/We declare that I/We do not possess a certificate of registration of Industrial
dealer and that I/We shall not sell fertilizers for industrial use (Applicable in case a
person intends to obtain a wholesale dealer or retail dealer certificate of registration,
excepting a state Government, a manufacturer or a pool handling agency).

(d) I/We declare that I/We do not passes a certificate of registration for wholesale
dealer or retail dealer and that I/We shall not sell fertilizers for agricultural use.
(Applicable in case a person intends to obtain a industrial dealer certificate of
registration, excepting a State Government a manufacturer or a pool handling
agency).

Dated ................ Signature of the Applicant(s)

Note:

1. Where the business of selling fertilizers is intended to be carried on at more then one place
a separate application should be made for registration in respect of each such place.

2. Where a person intends to carry on the business of selling fertilizers both in retail and wholesale
business should be made

3. Where a person represent intends to represent more than one State Government, Commodity
Board manufacturer of Wholesale dealer, separate certificate of source from each such source
should be enclosed.

For use in the office of Registering Authority/Controller.

Date of receipt. Name & Designation of
Office receiving the application
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Appendix 2

FORM ‘O’
[See Clauses 8 and 11]
Certificate of Source for Catrying on the Business of Selling Fertilizers in Wholesale/Retail for
Industrial Use
No.001. Date of Issue 2018-06-14

1. Particulars of the concern issuing the certificate of source:
(a) Name and full address:

(b) Status: (1) State Government
(ii) Manufacturer
(iii) Pool handling agency
(iv) Wholesale dealer

(c) If manufacturer of mixture of fertilizers, the details of certificate of manufacturing of
mixture of fertilizers being possessed:
(1) Number
(ii) Date of Issue
(iii) Date of expiry
(iv) Grades of mixtures of fertilizers allowed to be manufactured
(v) Authority by whom issued

(d) Details of certificate of recognition:
(1) Number:
(ii) Date of issue:
(iii) Date of expiry:
(iv) Authortity by whom issued:

2. Particulars of the person to whom the certificate of source is being issued:
(a) Name and full address:

(b) Status: (i) Wholesale dealer
(ii) Retail dealer
(iii) Industrial dealer

(c) If holds a valid certificate of registration, the details thereof:
(1) Number :
(ii) Date of issue
(iii) Date of expiry
(iv) Authortity by whom issued:

(d) Purpose of obtaining the certificate of source:

(i) For obtaining a fresh certificate of registration
(if) For renewal of the certificate of registration
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3. Details of the Fertilizers to be supplied:

SL.No. Name of Fertilizers Trade Mark/ Brand Name
1 2 3

1.

2.

3.

4. Declaration: Declared that the fertilizers mentioned above will be supplied conforming to the
standards laid down under the Fertlizer (Control) Order, 1985, and as the case may be,
grades/formations (of mixtures of fertilizers) notified by the Central/State Government and
packed and marked in container as provided under Clause 21 of the Fertilizer (Control)
Order, 1985.

Signature with stamp of the
Authorized Officer
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Abstract

Agricultural land legislation in Slovenia contains extensive special provisions that directly regulate the legal
transfer of agricultural land and holdings inter vivos and mortis causa, including inberitance. Additionally, some
measures within the common agricultural policy (such as financial support for the takeover of farms by young
Jarmers) and tax policies (exemptions) provide incentives or alleviations for certain legal transactions involving the
transfer of agricultural land and holdings. Among special provisions on  the transfer of agricultural land and
holdings, those relating to a statutory preemption right and a statutory priority right to lease agricultural land have
the longest continuity (from the late 1950s). The holders of these priority rights must meet certain requirements
and range in several priority classes. At first, agricultural organisations as legal persons had better priority rights
than farmers. In 1990, the priority order was reversed by placing individual farmers before legal persons,
individual agricultural entreprenenrs, and the National Agricultural Land and Forest Fund (NALFF).
In 1973, the agricultural land legislation probibited the division of certain middle-sized family farms (protected
Jarms) through inberitance (mortis causa) and later (1986), also inter vivos, (with certain exceptions).
The Agricultural Land Act and the Forests Act also restrict the division of certain agricultural or forest land
plots. The draft acts of 2019 and 2020 prepared by the Ministry of Agriculture foresee important changes of the
agricultural land policy, including the priority order between the statutory preemption rights and the removal of
a general restriction on the division of protected farms inter vivos.

Keywords: agricultural land legislation, protected farms, Slovenia.

1. Introduction

In Slovenia, the transfer of agricultural land and holdings inter vivos and mortis
causa is regulated by a complex set of special rules within the agricultural land
legislation, which partly supplement and derogate general provisions of property,
obligation, and succession law. General provisions on legal transfer of property in
Slovenia are systematically codified in the Property Code (PC),! the Obligations Code
(OC),2 and the Inheritance Act (IA).?
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! Stvarnopravni zakonik 2002, with subsequent amendments.
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The most important special provisions for the transfer of agricultural land,
forests, and agricultural holdings are included in four pieces of Slovenian agricultural
land legislation.

The Agricultural Land Act (ALA)* defines agricultural land as land that is
suitable for agticultural production and is designated as agticultural land in spatial
planning documents. The legal transfer of agricultural land, forests, and agricultural
holdings is defined as the acquisition of ownership rights on agricultural land, forests,
and agticultural holdings through legal transactions inter vivos, and in some other cases,
regulated by this Act (Art. 17(1); in this regard, the ALA mentions contracts of
donations mortis causa). Interestingly, the narrow definition of legal transfers is limited
to legal transactions of the translative type (where the ownership right is transferred in
its entirety). The definition of legal transfers in the ALA does not include constitutive
legal transfers, where only one essential constituent part of the ownership right — for
instance, the right of use — is transferred. The provisions of the ALA on legal transfer,
therefore, apply to contracts transferring ownership rights, such as sales contracts,’
exchange contracts,® donation contracts,” delivery contracts,® lifelong maintenance
contracts,” and subsistence contracts.l0 Indeed, the ALA regulates, in a separate
chapter, the contractual lease of agricultural land without formally including lease
contracts in the notion of legal transfers. Other legal transactions where the right of use
as an obligation law right (for instance, right of use originating from loan for use
contracts) or a real right (right in rem, for instance, usufruct on agricultural land or
forest) is established or transferred, are completely out of the scope of the ALA.
One would expect a wider scope of the agricultural land legislation with regard to the
relevant provisions of the Slovenian Constitution,!! according to which, the law
establishes special conditions for land utilisation to ensure its proper use, while the
agricultural land enjoys special protection (the first and the second paragraph of Article
70).

The Forests Act (FA)!2 contains provisions on silviculture, protection,
harvesting, and the use of forests to provide the sustainable, close-to-nature
management of forests, which also tackles the legal transfer of forests directly (such as
statutory preemption right) or indirectly (for instance, prohibited division of plots).

The Inheritance of Agricultural Holdings Act (IAHA)!3 contains special
succession rules for certain agtricultural holdings (protected farms). According to these
general succession rules, inheritance may be based on the last will of the deceased
(testamentary inheritance), or, if there is no will or the will is not valid, on the
provisions of inheritance legislation (intestate inheritance).

.....

5 Obligacijski zakonik 2001, Art. 435-527.

6 Ibid. Art. 528-529.

7 Ibid. Art. 533-545.

8 Ibid. Art. 546-556.

9 Ibid. Art. 557-5063.

10 Ibid. Art. 564-568.

11 Ustava Republike Slovenije 1991, with subsequent amendments.

12 Zakon o gozdovih 1993, with subsequent amendments.

13 Zakon o dedovanju kmetijskih gospodarstev 1995, with subsequent amendments.
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Slovenian law does not allow, in principle, inheritance contracts: contracts by which
someone leaves their estate to other contractors, disposes of an expected inheritance to
someone who is still alive, undertakes to determine something in their will or revoke it
are null and void (Art. 103—105 of the IA). The only exemption from this prohibition is
the agreement on renunciation of a descendant to inherit from an ancestor or of one
spouse to inherit from the other spouse (Art. 138—140 of the 1A).

During privatisation, socially owned agricultural land and forests were
transferred to the State, which had established a national agricultural land and forests
fund through a special act (National of Agricultural Land and Forests Fund Act,
NALFFA).14 The State-owned agricultural land that was not restored to former owners
during denationalisation process was leased out by the National Fund primarily to
privatised enterprises as former users and, subordinately, to other lessees (individual
farmers and legal persons dealing with agricultural activity).

The legal transfer of agricultural land, forests, and agricultural holdings is at least
influenced by some measures of tax policy (exemptions and alleviations) and (common)
agricultural policy (for instance, financial support for young farmers taking over
a farm). In the next section, the paper analyses the special provisions on the legal
transfer of agricultural land, forests, and agricultural holdings inter vivos. The statutory
preemption right and agticultural land leases will also be outlined in more detail.

The paper analyses the present legislation in force (de le lata) and the most
important proposals from two draft acts prepared by the Ministry of Agriculture in
2019 and 2020 to amend the present regulation (de lege ferenda). The Draft Act of
2019 contained proposals to amend and supplement several acts in the field of
agricultural land policy.!> Following the results of the public consultation on the Draft
Act of 2019, the Ministry of Agriculture published, in  November 2020, a new Draft
Act with a narrower scope and more moderate legislative changes for a public
discussion.!6

Special rules on the legal transfer of agricultural land, forests, and holdings, inter
vivos cannot be understood without taking into account the regulation of inheritance,
including special succession rules for protected farms. The third section, therefore,
outlines some basic general and special succession rules in agriculture. The fourth
section briefly mentions policy measures that stimulate certain legal transactions for
agricultural land and holdings. The fifth section of the paper deals with the acquisition
of agricultural land by legal persons and the sixth section contains concluding findings
and remarks.

14 Zakon o Skladu kmetijskih zemljis¢ in gozdov Republike Slovenije 1993, with subsequent
amendments.

15 Osnutek Zakona o spremembah in dopolnitvah dolocenih zakonov na podroc¢ju kmetijske
zemljiske politike, 22 March 2019.

.....

23 November 2020.
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2. Special legal framework for legal transactions inter vivos
2.1. Overview of the rules

Compliance with special provisions on the legal transfer of agricultural land,
forests, and holdings is ensured through extensive administrative control. Namely, the
ALA stipulates that the notarial notification of the alienator’s signature on the ‘land
register permission’ (registration clause) is not allowed without the approval of the
competent administrative body or a decision issued by the same body that the approval
of the legal transaction is not necessary according to the statute.!” As the notarial
notification of the alienator’s signature is a condition sine qua non for the transfer of
ownership rights on the new acquirer, such provisions contain a very efficient sanction
against any violation of the special provisions.!8

The special legal framework for the transfer of agricultural land, forests, and
agricultural holdings through legal transactions inter vivos includes the following:
(a) a statutory preemption right of several subjects who enjoy the priority right to
purchase agricultural land, forest, or agricultural holdings offered for sale;
(b) restrictions on donation contracts; (c) restrictions on physical divisions of certain
agricultural land and forest plots; (d) restrictions on establishing new co-ownership
shares; (e) restrictions on the division of the protected farms; and (f) special rules for
agricultural land lease contracts.

2.2. The statutory priority right to buy agricultural land and holdings

The priority right to buy agricultural land or agricultural holding is stated in the
ALA and may be exercised by certain beneficiaries who may enforce their statutory
pre-emption  rights in the following order: (1) co-owner(s), (2) farmer(s) whose
agricultural land borders on the agricultural land offered for sale; (3) the lessee of the
agricultural land offered for sale; (4) another farmer; (5) an agricultural organisation or
an individual entrepreneur who needs land or a farm to perform agricultural or forestry
activities; and (6) the NALFF for the Republic of Slovenia (Art. 23).

According to the ALA, a farmer is an individual who cultivates agricultural land
as its owner, lessee, or user; is adequately qualified for this cultivation; and obtains
a significant part of the income (at least 2/3 of the average salaty in Slovenia from the
past year) from agricultural activity. The status of being a farmer is retained by an
individual who cultivated agricultural land and does not carry out agricultural activity
any more due to disability or age but manages the land cultivation. An individual who
does not carry out agricultural activity yet, but intends to do so, may obtain the status
of a farmer by stating before the administrative authority their intent to cultivate the
agricultural land on their own or with the help of others, evidence of the necessary

7 ALA Art. 19 and 22.
18 According to Art. 49 of the Property Code, “an entry in the land register is required for the acquisition
of an ownership right over immovable property through a legal transaction” (the first paragraph), while the
“[E]ntry in the land register shall be made on the basis of a document containing the land register permission™
(the second paragraph).
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professional qualifications, and evidence of their future foreseen income from
agricultural activity as significant (new entrants, Art. 24 of the ALA).

The ALA prescribes specific procedures for the enforcement of the preemption
right. An owner who intends to sell agricultural, forest, or farm must submit their offer
to the competent administrative body (‘administrative unit’) in the area where the
agricultural land, forest, or farm is located. By submitting the offer to the administrative
unit, the owner is deemed to have authorised the administrative unit to receive a written
statement of the acceptance of the offer.

The administrative body must immediately publish the offer on their notice
board and the unified state portal of the ‘E-government’. The deadline for acceptance
of the offer is 30 days from the day when the offer is published on the notice board of
the administrative unit. If no one accepts the offer within the time limit, the seller must
repeat the offer if they still wish to sell the agricultural land, forest, or farm.
If two farmers within the same priority class (for instance, two farmers as neighbours to
the agricultural land for sale) enforce their priority rights by accepting the offer,
the ALA provides additional rules to determine the buyer.

According to the Forests Act, the State and municipality have preemption right
on certain forests with emphasised non-economic functions (protective forests and
forests with a special purpose). Notwithstanding these provisions, the Republic of
Slovenia or a legal entity managing State forests has the pre-emptive right to purchase
forest land with an area over 30 ha (Art. 47(3) of the FA).

The statutory preemption rights on other forests may be enforced by an owner
whose land borders a forest that is being sold, and subordinately, by another owner
whose forest is the nearest to the forest that is being sold. In these cases,
the corresponding provisions on preemption rights from the ALA apply (Art. 47(10),
(11) of the FA).

The statutory preemption rights, the object of which may be agricultural land, are
also regulated in other pieces of the Slovenian legislation (for example, the Nature
Conservation Act!? and the Water Act20). The statutory preemption rights, according to
other acts, sometimes have a higher priority than the preemption rights according to
the ALA. For some sale contracts, the approval of the administrative body is not
necessary (for instance, if a sale contract is concluded between spouses or cohabiting
partners or between an owner and their intestate heir, which conforms with the
statutory provisions (see infra, Section 3.2), or if a sale contract is concluded between
all co-owners of agricultural land, a forest or a farm).

According to the literature, the circle of statutory preemptors in the present
regulation is too wide, in particular, because ‘other farmers’ and ‘agricultural
organisations and individual entrepreneurs’ may enforce their priority rights to purchase
agricultural land without further requirements that would guarantee the rational use and
inclusion of the concerned agricultural land in an existing or a new holding of the
preemptor.?!

19 Zakon o ohranjanju narave 1999, with subsequent amendments.

20 Zakon o vodah 2002, with subsequent amendments.

21 Rejc 2018, 272-278. He also criticises provisions on recognition of a farmer’s status regardless
of qualification and the income requirement for farmers who ceased farming activities.
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Otherwise, such preemptors could act as ‘strawmen’ for the purchase and resale
of the agricultural land, which is not the purpose of the statutory preemption rights
according to the agricultural land legislation.22

The Draft Act 2019 proposed an altered definition of preemptors and their
priority order. Namely, (1) co-owner(s) who retained the first place, would be
immediately followed by (2) the NALFF, while the successive holders of statutory
preemption rights would be farmers, defined neutrally with regard to their legal form.
These farmers would be natural or legal persons who manage agricultural holdings and
have been registered in the register of agricultural holdings (RAH) for a minimum
period of five years. Among these preemptors, the priority would be given to
(3) neighbouring farmers (farmers whose land borders the agricultural land for sale),
followed by (4) local young farmers (farmers who have, instead of being registered in
the RAH for at least five years, received financial support in the last five years from the
rural development programme if they comply with the farm size requirements [6—80 ha
of comparable agricultural land], are younger than 40 years, and are residents in the
municipality where the agricultural land for sale is situated or in a neighbouring
municipality), (5) local farmers who manage comparable agricultural land within the
same range and ate socially insured as farmers, (6) other local farmers, and finally,
(7) other farmers registered in the RAH. Sales contracts with buyers who are local
farmers meeting the requirements for the fourth and fifth place in the proposed new
priority order would be allowed as preemptors without formalities related to the
statutory preemption rights.

Compared to the prior version from 2019, the Draft Act from 2020 reserves the
first three places for (1) co-owners followed by the local farmers?® who are
(2) neighbours or (3) a lessee of the agricultural land offered for sale. The next place is
reserved for (4) local young farmers managing 5-100 ha of comparable agricultural land,
followed by local farmers managing the agriculturral land of the same surface who are
(5) socially insured as self employed in agriculture or (6) not (local farmers with farms
capable of development). The National Fund has slipped to the last but one
(7) place, before (8) other local farmers.

2.3. Restrictions on donations of agricultural land

To prevent the statutory preemption rights from the conclusion of donation
contracts, the legislation restricts subjects who obtain agricultural land as donees.
Potential donees in such transactions may only be: (a) a spouse or cohabiting partner,
children, or adopted children, parents or adoptive parents, brothers or sisters, nephews
or nieces, and grandchildren of the donor; (b) a donor’s son-in-law, daughter-in-law,

However, the income requirement, if applied, could have a discriminatory effect on citizens
from certain EU Member States.

22 Ibid. 284.

23 Both draft acts define a local farmer as farmer having a permanent residence (individual) or
registered office (leal entity) in the same or a neighbouring municipality in which the agricultural
land subject to sale is located.
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or cohabiting partner of a donor’s child or adoptive child, provided that they atre
members of the same farm; (c) a farm holder who has obtained funds from the rural
development programme as a young transferee of a farm, if no more than five years
have passed since the transfer of the farm; or (d) a local community or the State

(Art. 17a(1) of the ALA).
2.4. Restrictions on the physical division of agricultural land and forest plots

Among the agricultural operations, the ALA also regulates land consolidation as
a procedure through which land within a certain area is assembled and redistributed
among the previous owners so that each is allotted land that is territorially compact to
the highest extent possible (Art. 55). Land that has not been consolidated can be
divided only when the area achieved by the land consolidation does not deteriorate
as a result of this division (Art. 75 of the ALA).

The Forests Act provides that land plots that constitute a forest and are smaller
than 5 ha may only be divided: (a) if the land-use on such parcels or parts thereof is not
specified as forest in spatial planning documents; (b) if the division is necessary due to
the construction of public infrastructure; or (c) if they are a subject of joint ownership
with the Republic of Slovenia or a local community (Art. 47(6)).

2.5. Restriction on establishing new co-ownership shares

The ALA prohibits the creation of new co-ownership shares on agricultural land
through donation contracts in favour of a young farmer or sales contracts (Art. 17a(2)).
This provision is understandable as new co-ownership shares make the common use of
the agricultural land more complex?* and increase, in principle, the fragmentation of
agricultural land.25 The provision also prevents the artificial creation of co-ownership
shares with the aim of obtaining statutory preemption rights of the first priority on the
entire agricultural land plot.

24 According to the Slovenian Property Code, co-owners have the right to jointly manage
a co-owned object. Transactions in connection with the regular management of objects require
the consent of the co-owners whose undivided shares comprise more than half of its value.
Transactions that exceed the scope of regular management include the disposal of the object
and determine ‘the method of use’ and designate ‘the manager of the object’ and require
the consent of all co-owners (Art. 67). To enable the use and cultivation of co-owned
agricultural land plots with due diligence, the ALA partly derogated the quoted provision from
the Property Code so that the determination of agricultural land user and land-use practices,
if an agricultural land plot is co-owned, requires the consent of co-owners whose undivided
interest represents more than half of the entire value (Art. 7(2)).

2> Following the Roman law maxim ‘Communio est mater rixarum’ (co-ownership is the mother
of disputes), a co-owner may not waive their right to the division of a thing for an extended
period (Art. 69(2) of the Property Code).
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2.6. Restrictions on the division of protected agricultural holdings (protected
farms)

2.6.1. Notion of the protected farm

According to the present legislation, a protected farm is an agricultural or agti-
forestry economic unit that encompasses agricultural land, forests, agricultural
machinery, tools and livestock, farm-related easements, and similar rights, earmarked
for agricultural and forestry activities (Article 3 of the IAHA), and must meet two
requirements related to its holder(s) and the surface of agricultural land and forests.

The holders of a protected farm can only be individuals. According to the
TIAHA, a protected farm may belong either to one individual or to two individuals if
they are closely linked (through marriage, cohabitation, and partnerships, or lineal
relationships) to ensure that the common management of the protected farm by both
holders is based on their close relationship. Ownership and other property rights that
constitute a protected farm of a married couple may belong to both of them as holders
of exclusive entitlements to different objects and/or co-holders (by definite shares)
or joint holders (by indefinite, but definable shares) of entitlements to the same objects.
A protected farm of ancestor and descendant must belong to both of them
as co-holders of property rights (for instance, as co-owners of agricultural land,
conf. Art. 2(1) of IAHA).

However, only middle-sized farms are protected, and a protected farm must
cover a minimum of at least 5 ha and a maximum of no more than 100 ha of
comparable agtricultural land.26 Additionally, the present criteria for the determination
of protected farms are criticised by legal theory on two grounds.

First, the quantitative criteria only relate to the surface of comparable agticultural
land, regardless of other means of production, which are also necessary for a farm
as a productive operating unit.2’ Second, the lower limit for a protected farm is too low
and too rigid. Therefore, a protected farm does not always enable its holder to make a
living out of agricultural activity, which is not in conformity with the Constitution.
The legal theory proposes two alternative solutions: either leave decisions on the
protection of farms to the holders or improve the criteria for determination of a
protected farm ex officio.?8 The Draft Act from 2019 opted for the first solution:
the farms that satisfy quantitative requirements should be protected on the request of
their holder(s). However, this proposal was dropped by the Draft Act of 2020.

26 'To make different agtricultural land comparable, the IAHA states that 1 ha of the comparable
agricultural area is equal to: (a) 1 ha of land that has a land rating (credit rating) from 50 to 100
in accordance with the regulations governing the registration of real estate; (b) 2 ha of land with
a credit rating of 1 to 49, or (c) 8 ha of forest land.

Farms that meet the conditions but mainly consist of forests are protected farms only if they
have at least 2 ha of comparable agricultural land registered as agricultural land in the land
cadastre (Art. 2(2 and 3) of the IAHA).

27 Rajgelj 2016, 27.

28 Drobez 2017, 1457.
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2.6.2. Restrictions on legal transactions dividing protected farms

Since 1986, the division of protected farms inter vivos has been prohibited in
Slovenia. However, the list of exceptions has become more extensive. At present,
the division of a protected farm through legal transactions inter vivos is exceptionally
permitted in several cases, which can be classified to specific groups.

The first group of exceptions encompasses the alienation of land that is not
earmarked for agricultural activity (building land not used for agricultural activities) or is
less suitable for agticultural production so that the holder of the protected farm may
exceptionally bequeath these land plots through a will to an heir who is entitled to
a hereditary share but does not overtake the protected farm.2

The second group of exemptions consists of transactions through which the
division of a protected farm results in (1) creating or enlarging another protected farm,
(2) enlarging and rounding off (but not the creation) of a non-protected farm or
agricultural land belonging to an agricultural organisation or individual entrepreneurs so
that the overall result of the transaction with the agricultural land structure is not
negative in the eyes of the legislator. The Act also allows transfers of agricultural land
and other component patts of protected farms to the State or a municipality (Article 18
of the ALA).

Restrictions on the division of protected farms inter vivos seem to be too rigid as
they only address single transactions without taking into account that a transaction may
be a part of a wider plan for a more rational use of the agricultural land (for instance,
a holder of a protected farm sells a plot of land to purchase another similar plot used in
a similar way that is of better quality nearby), while casuistic exemptions linked to
certain legal types of contracts could open a way to circumvent the statutory
preemption rights and restrictions on donation contracts. The restrictions on the
division of protected farms may also considerably prolong the sale of agricultural land
in compulsory execution procedures.

2.7. Lease of agricultural land

The ALA contains several special provisions on the lease of agricultural land
relating to statutory pre-lease rights, the content and written form of the lease contract,
the minimum lease period, the lessee’s duties to cultivate or use land with due diligence,
and the rights of lessees to the cash value of unamortised crops after the termination of
the contract (depending on whether the investments were made with the consent of the
landlord ot not).

A lease contract must include land register and land cadastre data on leased land;
a description and the unamortised value of the facilities, equipment, and permanent
crops; the depreciation petriod of long-term plantations; the rent amount; the purpose
and period of the lease; and a provision as to whether the leasehold right shall be

29 More precisely, these heirs may inherit land or other real estate or movable property if they are
not important for the protected farm but only up to the amount of the compulsory share
(Art. 15(3) of the IAHA).
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inheritable or not. A lease relationship must also be entered in the land register and the
land cadastre.

The ALA regulates the priority to take agricultural land, forests, or agricultural
holdings on lease. Several persons may exercise these priority rights in the following
order of priority: (1) the present lessee (if the contract was not terminated with this
person due to breach of duties); (2) a lessee of land bordering the land that is being
leased and a farmer who owns the land bordering the land that is being leased;
and (3) another farmer, agricultural organisation, or individual entrepreneur who needs
the land or the farm to carry out an agricultural activity (Article 27 of the ALA).

The lease period must correspond to the purpose of the use of the leased land
(for at least 25 years for the establishment of vineyards, orchards, or hop fields, at least
15 years for the establishment of plantations of fast-growing deciduous trees,
and at least ten years for other purposes). A lessor who, after the announcement of a
lease offer, is unable to conclude a lease contract for the prescribed minimum or longer
period, may offer the agricultural land for lease for a shorter period. Where permanent
crops already exist on leased land, a lease relationship may also be concluded for a
period necessary for the full amortisation of the lessee’s investments in these crops.

The Draft Act from 2019 foresaw new special and more detailed provisions to
be inserted into the NALFFA for the lease of state-owned agricultural land.
The priority rights to lease state-owned agricultural land would be granted to several
persons in the following priority order: (1) local young farmers who received financial
supportt for the takeover of the farm in the past five years and are managing 6—80 ha of
comparable agricultural land, (2) local farmers who are compulsorily socially insured on
the basis of agricultural activity and manage 6—80 ha of comparable agricultural land,
(3) other local farmers, and (4) other farmers.

All special provisions on the lease of agricultural land in the ALA (including the
present statutory pre-lease rights) would be abrogated so that the general provisions
(the Obligation Code) would apply to lease contracts of non-state-owned agricultural
land.

These proposals were strongly criticized by the agricultural companies as the
largest lessees of the State-owned agricultural land (see also infra, Section 5). Therefore,
they were left out from Draft Act of 2020.

3. Agricultural land and agricultural holdings in succession law
3.1. General succession rules and the inheritance of unprotected farms

The general succession rules, that is, the Inheritance Act (IA), applies to the
inheritance of estates that are not protected farms (including unprotected farms).
Some special rules, contained by the Inheritance of Agricultural Holdings Act (IAHA)
apply to the inheritance of protected farms. As far as the special rules do not regulate
the succession of protected farms, general succession rules are applicable. At several
points, the IAHA refers to certain provisions of the IA.
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The inheritance of protected farms and other estates is based on several
universally applicable principles. One of these principles concerns the basis for
succession: the inheritance of the estate is based on the will (testamentary succession),
ot, if the will was not made or is not valid, on the law (intestate succession).

In Slovenian succession law, men, women, and children born in or outside
marriage have equal inheritance rights (Article 4 of the IA). As the adoption of a child
produces an equal legal relationship between the adopted child and the adoptive
parents, adopted children have the same succession right vis-a-vis their adoptive
parents as natural children (and vice-versa, Article 10 of the IA).

The deceased’s partner in cohabitation (long-term domestic community of a man
and a woman, who are not married, if there are no reasons for a marriage between them
to be invalid), as well as the deceased’s partner in a registered or an informal civil union,
have the same rights of succession as a deceased’s spouse (Article 11 of the IA, Articles
2 and 3 of the Civil Union Act, CUA).30

The intestate heirs are classified into three succession orders. The intestate heirs
of a lower succession order exclude intestate heirs from a higher succession order from
inheritance. Intestate heirs of the first succession order are the deceased’s spouse and
descendants who inherit equal shares.3! If a child or adopted child died before the
deceased, their children and adoptive children (grandchildren of the deceased) step in
the place of their parents and inherit their parent’s share in equal shares, and so forth
(ius representationis, the right of representation).

Intestate heirs of the second succession order would be the deceased’s spouse
and the deceased’s parents who inherit the estate if the deceased did not leave any
descendants (natural and adoptive children or grandchildren). The spouse inherits one
half of the estate, and the parents inherit the other half. If the deceased left neither
parents nor descendants, the spouse inherits the entire estate. If the spouse died before
the deceased, the entire estate is inherited by the deceased’s parents. When one or both
parents died before the deceased, the estate is inherited by the descendants of the
deceased parent(s).

The heirs of the third (last) succession order would be grandparents of the
deceased and their descendants who inherit the estate if the deceased left no spouse,
descendants, parents, or descendants of parents. According to the law, the grandfather
and grandmother on the father’s side, as well as the grandfather and grandmother on
the mothet’s side, inherit one half (each one of them one quarter) of the estate. If one
of the grandparents from the fathet’s or the mother’s side died before the deceased,
their share is inherited by their descendants by the right of representation.

30 Zakon o partnerski zvezi 2016.

31 The Act also permits certain departures from the principle of equal share. On the request of
the deceased’s spouse or descendant who does not have the necessary means for sustaining a
livelihood and inherits along with other heirs of the first succession order, the court may,
at the request of such an heir, decide that the requesting heir also inherits a part of the share of
the estate that would be, according to the law, inherited by the co-heirs. The deceased’s spouse
or descendant may request an increase in their share of the inheritance against all or individual
co-heirs. The court may decide that the requesting heir inherits the entire estate if the value of
the estate is so small that this heir would suffer hardship if it were divided (Art. 13 of the IA).
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Where there are no descendants of one grandparent, the share of the deceased
grandparent falls to the other grandparent. If both grandpatents from one side died
before the deceased without leaving descendants, the grandparents from the other side
or their descendants would inherit the estate alone.

Each intestate heir is credited with what they receive as a gift from the deceased
unless the deceased stated at the time of the gift or later, or in the will that the gift
should not be included in the hereditary share; or if it can be concluded from the
circumstances that it was the will of the deceased (Article 46 of the IA).
The testamentary succession has priority before the intestate succession. However,
the freedom of the testator to dispose of the estate is restricted by provisions according
to which some persons who are very close to the deceased (the forced heirs) have the
right to a certain part of the estate (compulsory share). In Slovenian general succession
law, forced heirs are the deceased’s spouse, children, adopted children and their
descendants, parents, grandparents, brothers, and sisters, if they are entitled to inherit
according to their succession order. Additionally, grandparents, brothers, and sisters of
the deceased are forced heirs under additional conditions: if they are permanently
incapable of work and do not have the necessary means of subsistence (Article 25 of
the IA).

The compulsory share for the descendants, adoptees, and their descendants and
the spouse is one-half, while the compulsory share for the other forced heirs is one-
third of the share that would go to each of them according to the rules on intestacy
succession (Article 26 of IA). The IA prescribes special rules on how the value of the
estate is calculated to establish the value of the compulsory share. From the estimated
value of the property that the testator had at the time of their death (including the
property disposed of by the will and all claims of the testator, except manifestly
uncollectible claims), the costs for the inventory and estimation of the estate and the
testator’s funeral are deducted. The difference is increased by the value of gifts given by
the testator in any way to intestate heirs who would inherit from the deceased and the
value of gifts given by the testator in the last year before their death.

If the compulsory share is deprived, testamentary dispositions are reduced
proportionally as much as necessary to supplement the compulsory share. If the
compulsory share is not yet covered, the gifts are returned in the reverse chronological
order in which they were given (Articles 35 and 38 of the IA). Through their will, the
testator may give a material benefit to another person without appointing this person as
an heir (legacy).

The Inheritance Act exhaustively lists grounds on which a testator may deprive
a forced heir of their compulsory share (disinheritance, Article 42 of the IA) as well as
grounds on which any person is ex lege unworthy to inherit on the basis of the Act or
a will or to obtain anything according to the will (unworthiness of inheritance, Article

126 of the IA).
5. Acquisition ownership of agricultural land or holding by a legal person

In the period before the transition, when social ownership was the prevailing
ownership form in the economic system (except in agriculture and forestry),

the agricultural land legislation first introduced the statutory priority rights of socially
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owned agricultural organisations (enterprises) to purchase and lease privately owned
agricultural land. In 1973, the first Slovenian Agticultural Land Act recognised the
statutory preemption and pre-lease right to farmers, who were placed behind
agricultural organisations and before citizens who were not deemed to be farmers
(non-farmers).

In 1990, the amendments to the ALA reversed the priority order so that farmers
obtained better statutory preemption and pre-lease rights compared to agricultural
organisations, while the statutory preemption and pre-lease rights were extended from
private to all agricultural land.

During the ownership transformation of social enterprises, agricultural land and
forests were excluded from the privatisation of agricultural and forestry enterprises.??
They were transferred to the State and have since been managed by the NALFF.
Agricultural and forestry enterprises could continue their activities by leasing previously
socially owned, and then state-owned, agricultural land or concluding concession
contracts (forests), if the land was not an object of denationalisation (restitution to the
former owner(s) or their heirs).

According to the Draft Act of 2019, the lease contract of state-owned land
would be for at least ten years and could be prolonged for the same period unless the
lessee notified the National Fund that they are not interested in prolongation. However,
the proposed provisions from the Draft Act of 2019 would mostly affect the position
of legal persons as lessees of the National Fund. These provisions related to (a) the
maximum state-owned agricultural land (100 ha) that may be leased to one natural or
legal person, (b) the gradual, but progressive adaptation (decrease) of the agricultural
land area that was leased to lessees who exceed the maximum lease area (through future
successive lease periods) until the upper limit of 100 ha is achieved, (c) the exclusion of
the lease period prolongation in cases where the ownership structure of a legal person
has been changed with regard to more than a 50-per cent share(s), and (d) the
obligation of larger lessees taking on leases of more than 5 ha of comparable
agricultural land to submit a plan for agricultural holding development. It was proposed
that in cases where the plan would not be submitted, or the lessee would not comply
with the commitments, the lease contract would not be prolonged.

These proposals unleashed a controversial discussion. Some studies have
criticised the proposed provisions as an ungrounded and unconstitutional
encroachment on the legitimate expectations of legal persons that are large lessees of
the National Fund, which, if adopted, would have negative consequences for rational
agricultural production and food security in Slovenia, contrary to the general interest.3

Due to diverging standpoints about these proposals, the Draft Act of 2020 does
not foresee any amendments of the present regulation relating to state-owned
agricultural land leases.

The abuses related to the acquisition of agricultural land by legal persons ate
limited due to strict provisions on the registration of neatly all users of agricultural land.

32 Zakon o lastninskem preoblikovanju podjetij (Ownership Transformation of Companies Act)
1992, with subsequent amendments, Art. 5.
3 Korze 2019, 1437.
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According to the Agriculture Act,3 individuals or legal persons who are either obliged
to be entered into the Ministry of Agriculture, Forestry, and Food records according to
special regulations (for seed material, for instance); or who are using at least 0.1 ha of
olive groves, 0.2 ha of strawberry plots or hop gardens (regardless of its size), or 1 ha of
other agricultural land; who sell agricultural products; or submit an application for
agricultural policy subsidies, must be entered in the register of agticultural holdings.
The chain of owners must be followed by publicly accessible data on the beneficial
ownership of legal persons set up by the business register according to the Slovenian
Prevention of Money Laundering and Terrorist Financing Act.3

6. Conclusion

It is difficult to assess the effectiveness and efficiency of the Slovenian special
provisions on the legal transfer of agricultural land. First, the production factors,
in particular the land, are less mobile in agriculture than in other sectors. However,
extensive special regulations also contribute to a slower pace of legal transfers.
Expectations that administrative restrictions alone can improve agricultural land and
holdings structures are unfounded. They can only prevent or at least curb undesirable
changes. Due to various circumstances in life situations, the restrictions are not
absolute but must allow some exceptions.

Considering these limitations, a very dense and complex regulation of the legal
transfer of agricultural land and holdings in Slovenia seems to have shortcomings that
need to be rectified.

First, the special regulation seems to be too narrow because it only tackles
transactions resulting in the transfer of ownership rights and agricultural land lease
contracts, leaving some important rights for use agricultural land (such as usufruct) out
of the scope of this regulation.

However, simultaneously, the special regulation seems to be too extensive, as far
as it provides special provisions on certain types of contracts. Namely, the participants
in obligation relationships ate free to shape their contracts and may also conclude
mixed and compound contracts and even contracts that are not foreseen in the
Obligation Code (innominate contracts). Various contracts may include the same
economic and social goals and have the same consequences for agricultural land
structures.

Despite the comprehensive administrative control of agricultural land and
agricultural holding transactions, very few statistical data are available on these
transfers. The Draft Act of 2020 introduces some improvements in maintaining
updated records and collecting statistical data in this field.

The amendments to the ALA that are proposed in the Draft Act of 2020
introduce important substantial and terminological changes. The definition of farmer
in the ALA originates from a period when an individual having such a status was
allowed to own larger surface and better quality of agricultural land and forests than

34 Zakon o kmetijstvu 2008, with subsequent amendments.
3% Zakon o preprecevanju pranja denarja in financiranja terorizma 2016, with subsequent
amendments, Art. 41.
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other individuals (non-farmers). After the abolishment of the agricultural land
maximum in 1992, the status of farmer became important for the preemption right and
tax exemptions linked to agricultural land purchase and some other transactions.
The common agricultural policy denotes a farmer in a wider meaning, namely as an
individual or a legal person managing unit(s) for agricultural activity.3¢

The current ALA regulates, inter alia, donation contracts in favour of young
farmers who obtained financial support to take over farms, thus referring explicitly to
the common agticultural policy. The Draft Act of 2020 defines certain categories of
statutory preemptors following the notion of farmer within the common agricultural
policy. The proposed provisions on preemption rights in the Draft Act of 2020 which
place local farmers who meet certain requirements before the National Fund which is
followed by non-local farmers, obviously lean on the Interpretative Communication of
the European Commisssion.’”

These provisions demonstrate a convergence between the agricultural land
legislation and the common agricultural policy. The advantage of this process is the
synergy between administrative restrictions and policy incentives, while too frequent
changes of the policy may prove to be its shortcoming.

Another substantial change in the Draft Act of 2020 is cancellation of
prohibition to divide protected farms inter vivos. If such proposal is enacted,
the protection of these farms against division mortis causa will actually, to a great
extent, depend on the will of the protected farm holder(s) because certain legal
transactions inter vivos could result in the loss of the protected farm status.

36 See, for instance, Article 4(1)(a) of Regulation (EU) No 1307/2013 of the European
Patliament and of the Council of 17 December 2013 establishing rules for direct payments to
farmers under support schemes within the framework of the common agricultural policy and
repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009,
with subsequent amendments.

37 Commission Interpretative Communication on the Acquisition of Farmland and European
Union Law (2017/C 350/05). The Communication stresses that ptivileges for local acquitetes,
to be compatible with free movement of capital principles, “have to pursue, in a proportionate manner,
legitimate objectives in the public interest” what “could be the case if pre-emption rights are granted to local
Jarmers to address land ownership fragmentation, for instance, or if other special rights are given to locals to
accommodate concerns resulting from their geographical situation (for exanmple, less developed regions)” (cursive

added).
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The applicability of Parsons’ action system to the food system™*

Abstract

In this paper Talcott Parsons’ systems theory is applied to the food system. After the introduction of the basic
categories of the food system, the main elements of Parsons’ theory are drawn up. Then, the detailed analysis takes
place on three abstraction levels: within the general paradigm of human condition, the action system and the social
system. During the analysis, two conclusions are formmlated: one of them is in connection with the correction of
abstraction levels concerning the food system, the other one creates the classes of the food system that can be
corresponded to the four Parsonsian functions. In the end of the study, a final conclusion is formulated.
Keywords: Talcott Parsons, action system, food system, systems theory.

1. Introduction

If we start to think about the word ’system’ from a lay viewpoint, we can feel
— in my opinion — a touch of qualitative surplus. This qualitative surplus may be in
connection with the fact that our knowledge on any systems assumes order. If we
scrutinise ’system’ with scientific approach, an excellent starting point is served by the
definition of the dictionary of Merriam-Webster: “a complex unity formed of many often
diverse parts subject to a common plan or serving a common purpose.”’! The English word *system’
is derived from Latin ’systema’, and the latter one goes back to Greek ’cOompd’
[sustema comes from the verb Gf)vfo’cmﬂ (sunisteémi) and the nominal suffix -pa (-ma);
sunfstémi means “associate’, "unite’] (Online Etimology Dictionary, n.d.). ’Ordering’ or
’orderliness’ already appeated in the early Greek expression in order that the activity of
ordering has become the basis of systems. Both lay and scientific approaches establish
the feeling of qualitative surplus.

If we go further, we can handle the system as the starting point of our point of
view, and we can turn to it with a methodological approach. In this case, we can say
that we approach the object to be examined with a systems approach, and we are able
to reach results due to our method of examination which can be attributed to the
qualitative surplus (orderliness) that gives the essential characteristic of the system.
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These results would not appear if the individual elements of the system were examined
separately, since the relations between the self-contained parts and their interactions do
not surface with an isolated, single-element-concentrated way of examination. Systems
approach can be used both in (natural) sciences and social sciences. The founding
father of systems theory, Ludwig von Bertalanffy, said the following about the purpose
of the systems approach: “/a/ systems approach became necessary. A certain objective is given: to
find ways and means for its realization requires the systems specialist (or team of specialists) to consider
alternative solutions and to choose those promising optimization at maximum efficiency and minimal
cost in a tremendously complex network of interactions.’”? The systems approach means the
assumption of the world as the object of scientific cognition in which individual
phenomena can only be understood in their context, namely in their hierarchical
context. It can only be understood as a unit that is a part of higher-level units and is
itself organised from lower-level units.3

Although Ludwig von Bertalanffy developed his theory as a general systems
theory applicable for each discipline, outstanding results in connection with society
were achieved by the works of Talcott Parsons and Niklas Luhmann with their
determinations on sociological systems theory.# Consequently, in the present study
I intend to rely on the works of Parsons, since I argue that his systems theory can be
applied to the food system. In this context, firstly I would like to present the food
system and its parts based on the scientific literature, and secondly Talcott Parsons’
systems theory, hence he can be considered the father of sociological systems theory
preceding Luhmann. Finally, by comparing these, I would like to formulate my
conclusions and suggestions.

2. The food system
2.1. Fundamentals

With regard to the food system, I think it is important to settle some
fundamentals in the beginning. It is necessary to draw attention to a distinction of
outstanding significance. Food system is not equal with food supply system.
Their relation can be drawn as the previous one includes the latter one, therefore food
supply system is a part of food system. Their more detailed relation is introduced later.
As a consequence of inappropriate use of terms, a number of studies consider these
two expressions interchangeable. I think it should not be maintained in this way for the
interest of coherence.

The question atises: how can food system be defined? I consider this question
extraordinarily necessary, because the definitions of the food system are indispensable
based on that the definitions contribute to the reaching and strengthening of
boundaries between the system and its environment.5

2 von Bertalanffy 1972, 4.

3 Szabo 2015, 161.

4 See Parsons 1937; Luhmann 2002.
5 Morel et al. 2000, 160.
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Through the definition — its etymological origin comes from the word

’delimitation’ — we can get to the system that is the object of our examination, and to
its constitutive structured phenomena.” In my opinion, a Dutch analysis in scientific
literature gives a remarkably accurate and concise definition: “Food systems comprise all the
processes associated with food production and food ntilisation: growing, harvesting, packing, processing,
transporting, marketing, consuming and disposing of food remains (including fish). All these activities
require inputs and result in products and/or services, income and access to food, as well as
environmental impacts. A food system operates in and is influenced by social, political, cultural,
technological, economic and natural environments.” According to a much eatliear definition,
food and nutrition system is “Zhe set of operations and processes involved in transforming raw
materials into foods and transforming nutrients into health ontcomes, all of which functions as a system
within biophysical and sociocnltural contexts.’”® Although we can find many attempts of
defining the food system,!0 I would have liked to emphasise these two. The reason of
presenting the first one is that it gives us a really broad definition and gives us an
exemplificative list of forms of activity related to the food system. I say exemplificative,
because — in my opinion — trade in food chain is such a factor that has a key role
concerning the possible outputs of food system, so it could only be left out of the list
because of the list’s exemplificative nature. In the second definition, its second patt is
relevant to us from the point of view of systems theory, as it highlights the biophysical
and social nature of the food system. This piece of information will be especially
important to us later. Although even the first definition mentions the environment
in which the food system is embedded, and we can also meet the natural (biophysical)
and social environment, but in the second definition it is much more pronounced.
The fact that the food system is a biophysical and social system is an essential element
that needs to be emphasised in an extraordinary way, as it strongly influences the
functioning of the whole system. The relationship between man and nature is the most
determining factor.

Those structured phenomena belong to the food system that are directly related
to whether or not the food system achieves its main goal, the food security.
The interaction of these structured phenomena within the system affects the extent to
which we are able to achieve food security: there are interactions that worsen the
achievement of this goal, whilst others improve it. We have to clarify what food
security means. The term is not to be taken here in the sense that e.g. the food in front
of us must be free of pesticide residues or all hygiene requirements shall be complied
with in the processing plant. In the sense that can be considered as the goal of the food
system, it has a much broader context: it means having the appropriate quantity and
quality of food available to everyone anywhere in the world. This will be explained in
detail later, since food security can be considered as the main ’output’ of the food
system, which can be divided into several separable parts. I would like to note one
more addition here: the food system is often associated with the concept of ‘from farm

¢ Benkd, Kiss & Papp 1967, 602.

7 Morel et al. 2000, 160.

8 van Berkum, Dengerink & Ruben 2018, 6.

9 Sobal, Kettel Khan & Bisogni 1998, 853.

10 See Tansey & Worsley 1995; LaBianca 1991.
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to table’,!! but I do not think it gives back the degree of complexity the food system
has, therefore this metaphor is much more appropriate for illustrating the food supply
system. You can see the illustration of the food system by van Berkum, Dengerink, and
Ruben.!2

2.2. The structure of the system

As for the structure of food system, of course its most obvious desctiption can
be given along the input-output scheme used for any type of systems. There are
basically three main input groups: (1) socio-economic drivers, (2) food system activites,
and (3) environmental drivers.

Socio-economic drivers can be divided into five groups: (a) markets, (b) policies,
(c) science and technology, (d) social organisations, and (e) individual factors.

Food system activities include the following: (a) enabling environment, (b) food
environment, (c) food supply system, (d) business setvices, and (¢) consumer
characteristics.

Environmental drivers encompass: (a) minerals, (b) climate, (c) water,
(d) biodiversity, (e) fossil fuels, as well as (f) land and soils.

Among the above-mentioned inputs, food system activities can be considered
the most important for a sociological research, which therefore I would like to
elaborate on now.

Among food system activities, the food supply system plays a central role.
As I mentioned earlier, in most cases this is identified with the food system, and they
are considered the same. However, this approach is not appropriate. The food supply
system can be identified with the concept ’farm to table’, but this leaves a number of
important factors out of the examination. The food supply system is, in fact, the food
chain sensu stricto, which begins with agricultural production (crop and livestock
production). This is followed by the storage, transport and wholesale of food,
the processing and transformation of food, the retail and supply of food, and finally
consumption itself.!3

Enabling environment includes transport networks, regulations, institutional
arrangements and research infrastructure. Food environment consists of food labeling,
nutrient quality and taste, physical access to food and food promotion. Business
services can be divided into the parts of extension services, agro-chemical setrvices,
technological support and financial services. The group of consumer characteristics
refers to the knowledge, time, purchasing power and preferences of consumers.!4

In order to illustrate the enormous network of connections that can emerge
from these elements, I would like to give a few examples of some element of the food
supply system: (a) Agricultural production, which includes all activities related to the
cultivation of raw materials, is influenced by factors such as climate, land use
opportunities, the spread of agricultural technologies or even various agricultural

11 See Kneen 1989.

12 yan Berkum, Dengerink & Ruben 2018, 10.

13 See the legal analysis of the food chain and its supervision: Reiterer 2016.
14 yan Berkum, Dengerink & Ruben 2018, 10-11.
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subsidies. (b) Food processing and packaging involves the vatious transformations that
are made with the raw material (e.g., fruits and vegetables) before it is sold on the
market. These activities affect, for example, the nutrient content, the ’use by’ date or
even the appearance of foods. (c) Food distribution and trade are the activities by
which food is moved from one place to another and placed on the market there.
This is strongly influenced by transport infrastructure, various trade regulations or even
storage requirements.!>

Legal research may be helped by highlighting the input factors in the food
system that directly represent the law. Here we can emphasise the issue of policy
located within socio-economic drivers, as well as regulations within the enabling
environment. Policy means the drawing up of different objectives on various levels.
Global objectives concerning the food system are determined — among others — by the
World Trade Organization, within which the liberalisation of agricultural markets is an
important aim. On the level of the European Union, the most important and complex
policy is Common Agricultural Policy, which tends to follow the path of interventional
conceptions much more powerfully. On the national levels, the main determining actor
is the high political sphere of the agricultural ministry of a state. The essence of the
policy is that the outcomes of the food system take a fruitful and accepted direction at
social level, however, in many cases this is not achieved, and unexpected turns are
against the interests of some non-state actors in the food system.!¢ Policies orientate the
legal regulations sensu stricto, i.e. the statutes and the decrees of a state.
This encompasses the whole food system, as ’the law’ now regulates almost everything:
what market behaviour can be shown by the actors in the food chain, how foodstuffs
should be labeled, what environmental aspects must be taken into account during
production, what food safety requirements a food processor must meet in its plant etc.

Another important piece of information, that I consider to be of paramount
importance for the determination of the food system and its outcomes is that there has
been a change of attitude, a paradigm shift. I could also say that different aspects ate
prioritised in the formulation of the policy than before. This policy shift is nothing
more than a shift in the focus from the agricultural producer to the consumer.!?
This causes such a degree of deformation in the food supply system, that is, in the food
chain, which, in my opinion, jeopardises the achievement of the outputs of the food
system, i.e. certain elements of food security.

2.3. The objective of the system

Now I would like to move on to discussing the main output of the food system.
As I mentioned eatlier, this is food secutity. The basis of scientific research from the
point of view of the food system is that the food system is a goal-oriented system that
strives to achieve the highest possible level of food security. “Food security exists when all
peaple, at all times, have physical and economic access to sufficient, safe and nutritions food to meet their

15 Ericksen 2007, 238.
16 yan Berkum, Dengerink & Ruben 2018, 15.
17 Lang & Heasman 2004, 12.
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dietary needs and food preferences for an active and healthy life.”'* Unfortunately, there are
authors who consider the term ‘food insecurity’ to be more appropriate for today’s
relations, especially in developing countries.!?

We can distinguish three aspects of food security, which are the following:
(1) ’food availability: (a) in terms of cultivation, how much and what kind of food is
available through local cultivation; (b) in connection with distribution, how the food is
made (physically) available, i.e. in what form, when and to whom; (c) from the point of
view of exchange, how much available food is procured through exchange mechanisms,
such as barter, trade, sale or loan. (2) ’food access™ (a) the purchasing power of
households or communities relative to food prices (affordability); (b) the economic,
social and political mechanisms that control when, where and how consumers have
access to food (allocation); (c) the diverging demands of consumers in the light of their
social, religious and cultural norms and values regarding different types of foodstuffs
(preference). (3) ’food utilisation (a) the nutritional value of the foods consumed in
terms of calorie, vitamin, protein and other micronutrient intake; (b) the social value,
i.e. the social, religious, cultural functions and benefits that food provides; (c) food
safety, i.e. the harmful ingredients that are formed during cultivation, processing,
packaging, distribution and marketing, and food-borne diseases such as salmonella.20

3. The re-structuring of food system based on Parsons
3.1. Introductory thoughts

The reason I chose Talcott Parsons to theoretically systematize the food system
is simple. He was the first to introduce systems theory into sociology, so his work can
be considered pioneer. Although Parsons states in the very first lines of one of his
major works, in "The Social System’ that his work is strictly theoretical in nature, so he
does not undertake empirical generalisations and methodological procedures, but he
adds that the usefulness of the theoretical system will be revealed in empirical
research.2! Consequently, I would like to attempt to apply certain categories of Parsons
to the food system.

There have been a number of critical remarks about the intelligibility of Parsons’
writings, and it has also been formulated against him that he uses different terms for
the same categories in his various works, which makes it even more difficult to interpret
his works.22 At the same time, this is not an obstacle for me, as I do not intend to use
his theory to the smallest details; I only would like to work with his clearly crystallised
conceptual system, which I can use for my own research.

18 FAO 1990, 1.

19 Ingram 2011, 417.
20 FAO 1996.

21 Parsons 1991, 1.
22 Pokol 1987, 159.
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First of all, it is worth making two basics about Parsons’ theory. One of them is
revealed by Niklas Luhmann: Parsons’ theory can be called both a theory of action and
a systems theory. “The theory of action is said to be oriented more towards the subject, the
individual, and therefore more capable of including psychic and even bodily states in sociology. In
contrast, systems theory is seen as rather abstract and thus perbaps more capable of depicting macro-
structures.” Then he adds: “Tn any case, the view expressed by a number of representatives of the
theory of action is that action and system are incompatible paradigms.”?® According to Luhmann,
this was disproved by Parsons: “fijt is possible to understand the entirety of Parsons’ work as a
sort of endless commentary on just one proposition, and this proposition reads: Action is system.”?*
This proposition is perfectly useable concerning the food system, because during the
examination of food system we need to consider both individuals (e.g. agricultural
producers) and macrostructures. The other that needs to be highlighted in relation to
Parsons, and this is somewhat related to the conceptual difficulties already mentioned,
is that it is very important to clarify at which level of abstraction we are working in
Parsons’ theory. I explain it in more detail below, and for the ease of understanding,
I indicate in parentheses that which level of abstraction we speak of (see later
Abstraction Level I, IT and I1I).

3.2. The most important categories of Parsons

According to Parsons, four basic functions must be fulfilled in order to build
action systems.?5 These four basic functions are called the AGIL schema. The letters
constructing the acronym mean the following: (a) A for Adaption, (b) G for Goal
Attainment, (c) I for Integration, (d) L for Latent Pattern Maintenance.

Parsons places these four functions in a cross-classificiation table: there is an
external-internal axis and an instrumental-consummatory axis.26

The levels of abstraction mentioned above go back to the fact that Parsons first
places the action system itself in the general paradigm of the human condition.
The action system is placed in the field of Integration, that is, it performs an integrative
function (Abstraction Level I). By reducing the level of abstraction, the four functions
of the action system are fulfilled by: (a) The bebavioral system fulfils the function of
adaptation. (b) The personality system fulfils the function of goal attainment. (c) The social
system fulfils the function of integration. (d) The aultural system fulfils the function of
latent pattern maintenance. (Abstraction Level II)

Working as a sociologist, the social system is the most elaborate in Parsons’
theory. By further reducing the level of abstraction, the four basic functions has to be
also fulfilled in the social system. Concerning the functions within the social system
Parsons’ view is the following: (a) The eonomy fulfils the function of adaptation.
(b) The polity fulfils the function of goal attainment. (c) The societal community fulfils the
function of integration. (d) The fiduciary system fulfils the function of latent pattern
maintenance (see in detail Luhmann, 2013). (Abstraction Level I1I)

23 Luhmann 2013, 7.
24 Luhmann 2013, 7.
25 Morel et al. 2000, 165.
26 Morel et al. 2000, 166.
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With regard to the analysis of the food system, the most relevant levels of
abstraction are Abstraction Level I and 1L

On Abstraction Level I, that is, in the general paradigm of human condition the
action system was the only one to be placed so far — as a function fulfilling the
integration. However, the existence of further systems as the environment of action
systems is indispensible for the food system. Of these further systems, the telic system
fulfilling the function of latent pattern maintenance is less relevant to us, but the
physico-chemical system fulfilling the function of adaptation and the organic system
fulfilling the function of goal attainment are of paramount importance.

The reason is simple. The food system is a system in which the physico-chemical
system of Talcott Parsons, i.e. the nature and natural environment surrounding the
human world, and the action system including its integrative social system determine
the operation of the food system, as well as the position of those belonging to the
system. As a sociologist, Parsons — self-evidently — dealt with the social system in detail,
much less with the systems that surround the action system. At the same time, with
regard to the food system, which relies heavily through the activity of agriculture on the
environment and nature around us due to the flora and fauna and, above all, climatic
conditions, as well as weather factors, we cannot ignore the systems that surround the
action systems. It is crucial to understand that the food system is incomprehensible and
even meaningless without these ’surrounding’ systems.

3.3. Abstraction Level 1

As I have already mentioned, if we look at the abstraction level of the general
paradigm of the human condition, the integrative function is fulfilled by the action
system. However, examining this first level of abstraction, now we should turn our
attention for a short time to the other two systems: the physico-chemical and the
organic system. Within the food system, the physico-chemical system is embodied by
the input group of environmental drivers, namely the previously mentioned minerals,
climate, water, biodiversity, fossil fuels, as well as land and soils. These factors
significantly determine the functioning of the entire food system, as they are objectively
existing factors, independent of mankind, that determine agricultural production
everywhere and at all times. The agricultural production must be at the heart of the
food system, as it is the sine gua non of the system. Here, I would like to draw attention
once again to the frustrating fact already mentioned: food policy, which once focused
on agricultural production and the producer himself, has shifted the focus to
consumption and to consumers. This is, in my view, unacceptable because it is farmers
who are the first to come into direct contact with the physico-chemical system, and
because of the added value of their activities food can statt its journey ‘from the field to
the table.” It can be said that this shift in emphasis coincided with the transition from
the traditional agricultural model to the modern agricultural model, during which
farmers gradually lost their importance even though there is no food without their
activity. As food policy has been increasingly determined by giving preference to
consumer interests, the balance between agricultural activity and the underlying natural
environment has been overthrown, and the environmentally damaging, resource-
utilising side of agriculture has become more and more apparent.
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This, I think, will not be able to recover as long as the preferences of consumers, who
are furthest from the physico-chemical system, are preferred to production. There is a
system that has existed from the beginning: the natural environment, which system is
utilised exclusively by the farmers who produce goods that can be consumed, and yet
producers are in no position to dictate terms.

According to Parsons: “Jt/he physical world is the ultimate source of the generalized
resources on which all living systems on the earth depend, and it provides the ultimate conditions of their
Sfunctioning.”?” The fact that Parsons interpreted the physico-chemical system as the
adaptive function, i.e. he placed it into the external-instrumental field, offers an
excellent solution regarding the food system. The reason for this is that the natural
environment is an objective, external factor in relation to agricultural production, which
plays an instrumental role, as it is a ‘tool” in the hands of the farmer to produce food.

The organic system, in my interpretation, is thought at by Parsons as human in
his own physiological reality. This includes, for example, breathing, eating, digesting,
and so on. It can be presented most plastically by that example of Parsons which shows
the relation of the organic system to the physico-chemical system: “/o/rganically, probably
the most basic relationship is human dependence, along with all other animals, on the plant world for
Jfood materials or, indirectly so far as he consumes animal foods, on the food animal’s utilization of
plants.”?8 The human in his own physiological reality, i.e. the human-organic system is
placed into the external-consummatory field: it fulfils the function of goal attainment.
Relatively speaking, it is more difficult to be placed in connection with the food system,
but it is perhaps clear that without this system and without the relationship of
dependency mentioned as an example, the food system would not be interpretable,
as it is predominantly an action system, more narrowly a social system, the
embeddedness of which in the physico-chemical system can become complete through
the human-organic system.

If we turn our attention to the detailed analysis of the food system outlined
above, it turns out that its core is provided by the food system activities. The food
system activities, as a summary category, can cortespond to the system of action itself
as it is located in the general paradigm of the human condition. The similarity of these
two categories is even provided by their names. Thus, the food system activities have
an integrative function in the whole food system, i.e. it is placed in the internal-
consummatory field. The goal of the food system as a whole, as well as the direct goal
of the food system activities, is the food security already analysed; the food system
activities can be placed within the food system as internal categories. And thus, the
integrative function of the food system activities arises. Abstraction Level I can be
closed here: (a) Food system activities fulfilling the function of integration of the food
system as action system. (b) Environmental drivers fulfilling the function of adaptation
of the food system as physico-chemical system. (c) Human in his own physiological
reality fulfilling the function of goal attainment as human-organic system. (It is not
specificly emphasised in the literature on food systems, since its existence is evident.)
(d) The function of latent pattern maintenance is irrelevant regarding the food system,
in my opinion.

27 Parsons 1978, 362.
28 Parsons 1978, 385.
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As can be seen, 1 did not place the third main input group (besides
environmental drivers and food system activities), i.e. the socio-economic drivers at
Abstraction Level I, because, in my view, they should be listed within the input group
of food system activities. According to my view, the socio-economic drivers of the
food system do not appear at the appropriate level of abstraction in the concept of
food system. The elements of socio-economic drivers, such as markets, policies, science
and technology, social organisations and individual factors, are all factors that can be
analysed within the system of food system activities, i.e. beside the followings: enabling
environment, food environment, food supply system, business services, consumer
characteristics. I am analysing it in more detail, I would just like to draw attention to the
fact that the food system, if we look at the Abstraction Level I, would have to present
only two main input groups: (a) the food system activities with the function of
integration that can be interpreted as an action system, and (b) the economic drivers
with the function of adaptation that can be interpreted as a physico-chemical system.

(The telic system, which fulfills the function of latent pattern maintenance, has
not been dealt with so far, while the human-organic system, which fulfills the function
of goal attainment, is self-evident.)

The socio-economic drivers (the third input group) shall be integrated into the
food system activities, since at Abstraction Level I there is only the action system, i.e.
the food system activities embedded in the physico-chemical system, i.e. the
environmental drivers. These two systems are the relevant ones concerning the food
system. Let us look at the cross-classification table of Abstraction Level I of Parsons,
in which only the two most important systems of the food system are indicated.

L instrumental consummatory |

food system

internal activities

environmental

external i
drivers
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3.3.1. Conclusion of Abstraction Level 1

The systems theory of Parsons with its Abstraction Level I, which finds the place
of the action system within the general paradigm of human condition, can provide the
food system such a conceptual framework that makes its rectification possible.
Thus, two systems are relevant to the food system: the action system and the physico-
chemical system, to which the system of food system activities and the system of
environmental drivers can be corresponded. The absence of a human-organic system,
as well as a telic system in the construction of the food system does not mean that these
functions are not performed within the food system, only that they are not relevant
enough to be singled out when the food system is created.

Within the food system, the dependence of the action system on the physico-
chemical system is extremely prominent, as environmental drivers have a decisive
influence on the food system activities. Not indicating a separate group of socio-
economic drivers and integrating it to the system of food system activities does not
mean that there are no socio-economic outputs. Talcott Parsons’ systems theory has
created an opportunity for us to propetly place the abstraction levels of the food system
and make it look like the following:

Food system I " y
socio-economic
Food system activities I [ - $ Outputs

1. enabling environment

2. food environment @
3. food supply system Food

internal 4. business services

interactions 5. consumer characteristics -
among these 6. markets v
ten factors 7. policies securlt

8. science and technology
9. social organisations
10. individual factors

external interactions {} {}

I envirenmental drivers: minerals, climate, water, biodiversity, fossil fuels, land and soils

=> environmental

outputs

—n A M

3.4. Abstraction Level 11

In the previous two chapters, I defined the food system activities as an action
system, which is possible because the vast majority of systems can be perceived as an
action system. I have previously indicated that, from the point of view of the food
system, Abstraction Level I and III are of outstanding relevance. I have highlighted the
need for the analysis of Abstraction Level I in the previous two chapters, since it can be
used to demonstrate the fact that the food system activities within the food system are
also determined by the environmental drivers. That is, at Abstraction Level I,
I illustrated the relationship between the action system and the physico-chemical
system, i.e. the embeddedness of the former in the latter.
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However, Abstraction Level 11, that distinguishes the cultural, social, behavioural
and personality systems within the action system, is negligible to us because it seeks the
answer to the following question: ‘What guarantees the possibility of action as such?’??
This is the question, the answer to which does not provide us with useful information
for the analysis of the food system. Abstraction Level I highlighted what this action is
embedded in. Abstraction Level III in the next chapter will provide an answer to the
question that if the action in the general sense has its given conditions from
Abstraction Level II, which elements of the food system activities fulfil the functions of
Abstraction Level IIL

To do this, however, we must decide that the systems fulfilling the different
functions of Abstraction Level II correspond to which of the food system activities.
The possibilities are the following: the cultural system with the function of latent
pattern maintenance, the behavioural system with the function of adaptation, the
personality system with the function of goal attainment, and the social system with the
function of integration. I would equate the food system activities with the last one, that
is, I would perceive the food system activities as a social system for two reasons.
On the one hand, Parsons provides a definition of the social system in his work
"The Social System™: “/a/ social system is a mode of organization of action elements relative to the
persistence or ordered processes of change of the interactive patterns of a plurality of individnal actors.”
I think, this fits perfectly with the whole system of food system activities as a system,
and anyway, matching the other three system options would seem extremely forced.
On the other hand, the food system definitions mentioned in Chapter 11 cleatly capture
the food system as a social system, regardless of any examinations from the standpoint
of a systems theory. It can be seen that perceiving it as a social system is located
at a different level of abstraction than the fact according to which the food system also
has certain elements of a biophysical system, but shifting abstraction levels is not
a particular concern until the examination is from a systems theory perspective.

Thus, Abstraction Level IT only adds to our analysis that within the food system,
the food system activities can be perceived as a kind of social system.

3.5. Abstraction Level 111

This is how we arrived at the perception of food system activities as a social
system, which must be supplemented with the previously independent input group of
socio-economic drivers discussed in the food system literature at an inappropriate level
of abstraction. The four functions of the social system are fulfilled according to the
following: (a) adaptation — economy; (b) goal attainment — polity; (c) integration —
societal community; (d) latent pattern maintenance — fiduciaty system.

Let us therefore see into which groups the elements within the food system
activities can be classified, but first list the individual elements, including the socio-
economic drivers classified here as new elements. These are the following: (1) enabling
environment, (2) food environment, (3) food supply system, (4) business services,

29 Luhmann 2013, 14.
30 Parsons 1991, 15.
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(5) consumer characteristics, and as new elements (6) markets, (7) policies, (8) science
and technology, (9) social organisations, 10. individual factors.

If we detail these ten elements, we can see an extremely diverse picture of what
belongs to each and every element based on the literature. Let us list these (some of
them I have already mentioned eatlier): (1) enabling environment: transport networks,
regulations, institutional arrangements, research infrastructure; (2) food environment:
food labeling, nutrient quality and taste, physical access to food, food promotion;
(3) food supply system: agricultural production, food storage, transport and trade, food
processing and transformation, food retail and provisioning, food consumption;
(4) business service: extension services, agro-chemical providers, technological support,
financial services; (5) consumer characteristics: knowledge, time, purchasing power and
preferences; (6) markets: income and profits, labour and wages, trade, prices, market
systems; (7) policies: land tenure, food and nutrition, labour and trade, environment,
health and safety; (8) science and technology: farm inputs, food processing, food
preparation, transport/storage, medical technology; (9) social organisations: media,
social movements, household structures, education, health care; (10) individual factors:
lifestyle, attitudes, beliefs, values, culture.?!

The subelements of these ten elements show us an extremely differentiated
picture, therefore it is not possible to insert these elements into one and only subsystem
(economy, polity, societal community, fiduciary system) of the social system. In many
cases, there are overlaps, as — for example — trade is a key part of the food supply
system, but we also need to link trade activities to the element of policy from a different
perspective. Furthermore, trade is also present as a determinant of the market, as the
level of trade greatly influences market developments, prices, demand and supply.
The list can go on almost indefinitely.

If an element (for example, the enabling environment) wants to be corresponded
to any of the subsystems of the social system, we experience an obstacle. Within the
enabling environment there is the legal regulation which fulfils the function of
integration (as all types of legal regulation),? although the transport infrastructure
should be perceived as fulfilling the function of latent pattern maintenance. Thus,
we can say that within an element, the subelements fulfil different kinds of functions.

3.5.1. Conclusion of Abstraction Level III

As a result of the above-mentioned, it can be said that the system of food system
activities perceived as a social system is so complex that in most cases, through its
individual elements, it inevitably integrates and maps all functions. Here we could draw
attention to Luhmann’s vision: “A/ this leads to the general theorem that the system can be
repeated within itself, and that from each box four subordinate boxes, or from each partial system four
— and always only four — other systems, may emerge in turn. The question of how far this can be
pushed — whether, say, a system that consists of the sixteenth part of the original system can be divided
up even further — is a practical question concerning the level of system complexity that can actually be

31 van Berkum, Dengerink & Ruben 2018, 14-16.
32 Pokol 1987, 206.
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reached and the complexity of the reality within which action occurs.” And indeed, the system of
the food system activities perceived as a social system, suggests this, so we have to draw
a line in order to avoid further disintegration and, as a result, chaos. If we look at it
through an example: the subelement ’transport infrastructure’ can also be further
detailed as road, water, rail and air transport, but such resolution of abstraction level no
longer adds to our theory, but rather contributes to the loss of its meaning.
Thus, we must stop there that the system of food system activities can be perceived as
a complex social system, in which the individual elements can, in most cases,
correspond to several of the functions of the social system.

As a consequence of the above, I therefore believe that by analysing the food
system activities as a social system, the following general concepts can be linked to each
social system function of the food system activities: (2) Economy fulfilling the function
of adaptation is equivalent to the economy of agticulture. (b) Polity fulfilling the
function of goal attainment is equivalent to the agricultural policy. (Polity is understood
here as the process of government, which, concerning the food system, is orientated by
agricultural policy.) (c) Societal community fulfilling the function of integration is
equivalent to the legal regulation of agriculture in a broad sense. (d) Fiduciary system
fulfilling the function of latent pattern maintenance is equivalent to agricultural culture
as an ethos.

Let us go through these now. We first turn our attention to the function of
integration, which is called ‘ societal community’ within the social system. It has already
been determined earlier that the integrative function of the action system is fulfilled by
the social system (Abstraction Level II). “I# must be conceded that we encounter a peculiar
composition here, insofar as we are dealing with a function of integration that occurs within the function
of integration. After all, the social system already serves to integrate the action system. And now we
have a situation in which the same function is repeated within this function. The reason for this can be
seen when we pose the question of how the social system itself can be integrated — that is, how it is that
the social system all by itself can motivate actions in the service of purely social functions.’>*
Most generally, modern social systems seek to achieve and perform this through legal
regulation. Thus, although the Parsonsian term ‘community’ is a bit misleading,
it is legal regulation that can be classified as one that appears as a factor with an
integrative function. Thus, law is a general normative code that regulates the actions of
the members of society while also defining their situation,® that is, law integrates.
Consequently, the integrative function of the food system is performed by legal
regulations related to the elements of the food system. Whether these legal regulations
include solely the rules of a specific branch of law (such as agricultural law) is an
irrelevant question in the present case, although I think we need to answer ’no’.
If we acknowledge that the general rules of civil law also apply in the process of buying
and selling between actors in the food supply chain, it becomes clear why I mentioned
the legal regulation of agriculture in a broad sense as the factor ensuring integration.

33 Luhmann 2013, 13.
34 Luhmann 2013, 35.
35 Némedi 1988, 97.
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I used the expression ’broad sense’ because the legal regulation of agriculture can
be directly corresponded to the field of agricultural law, but civil law, as well as
administrative law serve as the underlying legal material and branch of agricultural legal
regulation.

Concerning the fiduciary system fulfilling the function of latent pattern
maintenance Parsons “envisions a culture that has its own dynamic and within which change
happens — for example, in much longer intervals |...] than can be reproduced in the social system.’6
In my opinion, it tends to display some sort of a more pathetic category in the case of
the food system, which is why I wrote that it is the agricultural culture as an ethos.
It must be emphasised that the English word ’agriculture’ originates from the Latin
word ‘agricultura’, which has two main elements: gger means field, and w/tnra means
cultivation. Cultura comes from the verb ‘w/ere’, which also means ’to take care of in
English. In the case of agricultural culture, we can talk about value obligations, which
latently transcend the values of the given community and, through this, its relationship
with agriculture. A good example of this is the respecting of certain animals in some
religions as sacred, which totally defines the agricultural culture of a given community.
“Religion and food are inextricably linked. Many types of food have special religions significance,
Jor example ‘bread’ in Christianity is linked to ideas of sacrifice, salvation and the ceremony of the
Last Supper, which is reenacted in Christian religions ceremonies every Sunday.”’

The following can be said about agricultural policy as the factor of fulfilling the
function of goal attainment of the food system activities. Agticultural policy
(as a branch of economic policy) can best be grasped by its purpose, as economic policy
can also focus on agticulture because it is also in the national interest to improve the
situation of people living from agriculture in addition to increasing production yields.
Social justice requires that economic policy ensure a fair standard of living for all
productive strata; and if one of them is unable to achieve this on its own, the state must
intervene by burdening other branches of production and perhaps even at the expense
of the productivity of the entire national economy.’® These are serious words, but they
are very much in line with the privileged role of agriculture, which is still valid today.
Agriculture is the source of our food. If we look at the example of Hungary, we can say
that the country has not only remarkable land resources, but also significant water
resources,’” due to which agriculture can function as a breakout point for Hungary.4
As the thoughts cited show, there is a strong national interest behind agricultural policy
that varies by age and state. Recently, however, the agricultural policy objectives have
crossed national borders, as in the case of Hungary as well, due to our membership in
the European Union and global international organisations EU and global agricultural
policy interests are emerging, which are embodied in various legal documents.
Thus, agricultural policy is now present at three levels: national, EU and global.

36 Luhmann 2013, 21.

37 Smith 2009, 21.

38 Thrig 1941, 185.

% See the detailed legal analysis of Hungarian water law: Szilagyi 2013; Szilagyi 2016, 70-82;
Szilagyi 2018; Szilagyi 2019; Szlics & Ilyés 2019, 299-324.

40 Szilagyi 2017, 17-18.

54



Martin Milan Csirszki Journal of Agricultural and
The applicability of Parsons’ action system Environmental Law
to the food system 30/2021

The function of adaptation is fulfilled by the economy of agriculture. This is best
embodied by the food supply system, where economic processes must be emphasised.
In Luhmann’s words: “The differentiation of this complex occnrs always when  long-term
adaptations of the action system to environmental sitnations are at stake - that is, to put it crudely,
when capital is created, which is to say, when a monetary mechanism is introduced. This monetary
mechanism ensures that one is abways capable of reacting to hitherto unforeseen situations in the
environment by wusing capital in order to, say, produce or buy something, to draw resources from the
environment or, these days, to remove the refuse.”™

“Two of the imperatives — pattern maintenance and integration — are concerned with normative
issues and two — adaptation and goal attainment — are concerned with the non-normative.”?
The normativity of agricultural culture comes from moral considerations,
the normativity of legal regulation comes from the immanent core of law, i.e. the fact
that we have to obey the law. The economy of agriculture and the agticultural policy do
not have normative content.

These above-mentioned categories fulfilling the four functions, i.e. the economy
of agriculture, the agricultural policy, the legal regulation of agriculture in a broad sense,
the agricultural culture as an ethos, unify and include the subelements of these
10 elements, so the subelements are not needed to be put under a certain function,
since a subelement can incorporate more than one function within itself. This shows us
that we are facing enormous complexity. Let us take a look at the system of food
system activities at Abstraction Level III based on Parsons’ cross-classification table:

L instrumental consummatory ]
s legal regulation

. agricultural g ; g
internal of agriculture

culture 3

in a broad sense

economy of agricultural
external ; :

agriculture policy

41 Luhmann 2013, 18-19.
42 Holmwood 2014, 87.
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4. Final conclusion

As I have already explained in the chapter *Conclusion of Abstraction Level I,
Talcott Parsons’ system theory provided an opportunity to adjust the content of the
food system on a theoretical level. In the chapter ’Conclusion of Abstraction Level 11T’
I named special categories in connection with the food system, which can be thought of
as classes fulfilling the different functions within the food system based on Parsons’
theory. I do not intend to repeat these again.

What I find important to emphasise, however, is that Parsons’ systems theory
or action theory categories are indeed also applicable to the food system, and this is a
tremendous scientific achievement from Parsons. He created abstract concepts that can
be utilised across disciplines and can be used to review and adjust any system.
Perhaps it can be said that neither before, nor after Parsons did anyone create such a
comprehensive, yet scientifically and empirically usable systems theory.
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Abstract

The rules on the succession and transfer of agricultural land in Serbia may be characterised as liberalistic.

There are no special inberitance regimes applicable specifically to the succession of agricultural land. There is only
the possibility of an beir, engaged in agricultural production, to request that the court name him the sole beir of the
agricultural land, with the obligation to compensate others. Similarly, the transfer of agricultural land by inter
vivos transaction is also essentially devoid of any serious legal restrictions, either for natural persons or for legal
entities. There is no cap on the acquisition of ownership, nor must the buyer prove that he or she is, in fact,

engaged in agricultural production. Serbian law excludes the possibility of foreign persons or legal entities acquiring
ownership of agricultural land. According to the Stabilisation and Association Agreement concluded with the
European Union, it was expected that Serbia would gradually enable natural persons and legal entities from the
member states of the EU to acquire ownership of agricultural land by no later than 1 September 2017 when the
Jour-year period for the implementation of this obligation expired. Seemingly, in order to fulfil the obligation, the
Serbian National Assembly amended the Law on Agricultural Land in August 2017. The amendments
explicitly regulate under which conditions natural persons and legal entities from the EU may acquire ownership
of agricultural land. However, even a superficial reading of the new regulation reveals that the opposite effect has
been achieved. Instead of enabling natural persons and legal entities from the EU to obtain ownership of
agricultural land on equal footing with domestic natural persons and legal entities, the legislature created a set of
special conditions applicable only to the former but not to the latter. Moreover, the conditions are so strict that no
legal entity conld meet them, while natural persons only hypothetically conld, if at all. Therefore, it seems that the
2017 amendments to the Law on Agricultural Land hardly aimed to implement the Stabilisation and
Association Agreement.
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1. Registration of agricultural farms/holdings

The basic statutory act that regulates agriculture in Serbia is the Law on
Agricultural Production and Rural Development. This law distinguishes different
categories of persons that may be engaged in agricultural production. The broadest
category is agricultural holding/agticultural farm (Setb. poljoprivredno gazdinstvo), which is
defined as a production unit in which a company, agricultural cooperative, public
institution or other legal person, private entrepreneur, or individual agricultural
producer maintains agricultural production.! The family agricultural holding or, simply,
family farm (Setb. porodicno poljoprivredno gazdinstvo) is a subtype of agricultural holding,
where an individual agricultural producer together with the members of his or her
household maintains agricultural production.2 The family farm must have its
representative or holder (Serb. nosilac), which is defined in the law as a natural person
who is an individual agricultural producer or an entrepreneur maintaining agricultural
production and registered as such in the registry of agricultural farms.> A member of
the family of the holder of a family farm is also defined by the law: an adult member of
the holder’s housechold who is regularly or occasionally engaged in the agricultural
holding and is, as such, registered in the registry upon his or her statement. A minor
member of the holder’s household becomes a member of the family agricultural
holding upon the statement of consent of his or her parents or statutory guardian,
respectively.4

The law differentiates two types of family farms based on their economic power:
commercial and non-commercial holdings. A commercial family farm is market-
oriented, while a non-commercial farm is non-market oriented and the representative
of which is a beneficiary of the agricultural pension scheme.5

The agricultural holding itself does not have the status of a separate subject of
law; that is, it does not have its own juridical personality. Hence, it is not a separate
subject of tax obligations or the obligation to pay contributions to mandatory social
insurance.b The subject of tax and social security contributions is the legal person who
registered the agricultural holding or the natural person or entrepreneur as the holder of
the holding, respectively.

The pension of the natural person, being a holder or member of a family farm,
depends on the contribution of the mandatory social insurance that they have paid in or
that has been paid in by the legal entity on behalf of which the natural person acts.
This means that the obligation to pay the contribution does not depend on the
existence and registration of agricultural holdings.

! Law on Agriculture and Rural Development, Art. 2,s. 1, 4).

2 Ibid. Art. 2,s. 1, 5).

3 Ibid. Art. 2,s. 1, 6).

4 Ibid. Art. 2,s. 1, 7).

5 Ibid. Art. 16.

¢ On different aspects of the taxation of agricultural production, see Milosevi¢ et al. 2020, 6—12.
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2. Transfer of agricultural holding/family farm

Agricultural holdings cannot be transferred as such. Registering an agricultural
holding does not affect ownership rights over the land: the owner of the land remains
the subject of law, a natural or legal person that established and registered the holding.
This means that the land, which is registered under a given agricultural holding, may be
transferred as a matter of course by inter vivos transactions, under the general rules of
civil law, via a contract concluded by their owner, that is, by the natural or legal person.

The only exception to non-transferability of the agricultural holding itself is
envisaged by the Ministerial Decree on entry in the Registry of Agricultural Holdings
and Renewal of Registration, as well as on the Conditions for Passive Status of
Agricultural Holdings, and only with respect to registered family farms.” It prescribes
the possibility that the members of a registered family farm, in case of the demise of its
nominated holder, can request the registry of agricultural holdings to have the farm
transferred to one of its members elected by the members of the family farm, that is,
to request to have him or her registered as the nominated holder of the family farm,
without losing the identity of the farm (registration number, address, banking accounts,
etc.).

Establishing or dissolving an agricultural holding has no effect on the ownership
and leasehold rights of its members. In establishing an agricultural holding, the holding
does not become the owner of the land of its members.

3. Succession of agricultural land on grounds of dissolution of marriage or
family household and on grounds of inheritance

Family farms in Serbia are not recognised as subjects of law in terms of
proprietary relations or marital and inheritance law. However, the law takes into
consideration that there may be situations in life in which spouses or members of the
same household live and acquire property together, but the property is regulatly
registered under the name of one person, usually the husband in the case of a simple
family, or, in the case of an extended family, most often, the eldest male member of the
household. This practice is most common in families in rural areas, where many
generations live and work on the family estate together, accumulating wealth and
acquiring new tiles of agricultural land. The convoluted perplexity of legal relationships
between spouses, partners in common-law marriage, or members of family households
becomes legally relevant when the marriage, common-law marriage, or household
dissolves, or one or more members wish to leave it. There are three statutes in Serbian
law that offer rules applicable to such situations. First, the Law on the Basis of
Ownership and Proprietary Relations prescribes that a special form of joint property
(joint property with undivided but, if need be, divisible shares of the joint owners) may
exist if envisaged by a special law.8 This form of ownership with a plurality of owners
should be distinguished from co-ownership, in which the share of each co-owner is
precisely determined.

7 Ministerial Decree, Art. 4, s 2. and 3.
8 Law on the Basis of Ownership and Proprietary Relations, Art. 18.
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The special law in this regard is the Family Act, which offers rules applicable to
several situations in which more people, closely related one to another, live in the same
household and acquire assets jointly, but the real estate is usually registered only under
the name of one of them. Most typically, this happens with spouses in the case of
marriage and partners in common-law marriage. They live in the same household and
acquire assets together, but the assets, especially real estate, are usually registered under
the name of only one of them, most commonly that of the husband or male partner,
respectively. The basic tenet of Serbian patrimonial law is that spouses acquire assets in
joint matrimonial ownership. This applies to all assets acquired by work (including all
types of work, even household activities).? The exclusive property of spouses comprises
the property they had already owned before the marriage was concluded as well as the
assets they acquired during the marriage gratuitously (by testament, donation, etc.) ot by
the dissolution of joint matrimonial property.!® To protect the party with the weaker
position in the marriage, typically the wife in rural areas, the Family Act prescribes
a presumption that all real estate registered under the name of one spouse is considered
joint matrimonial property, even if only one of them appears as the sole owner in the
Real Estate Registry.!! All of these rules are appropriately applicable to partners in
common-law marriages as well'2 13, The dissolution of joint matrimonial property may
have a serious impact on ownership and the right to use agricultural land. Upon the
dissolution of the marriage, the spouses will acquire a divided co-ownership, usually in
equal shares, regardless of whether they are both engaged in agricultural production.
The co-ownership between a spouse who is an agricultural producer and one who is
not distorts the efficient functioning of ownership rights, thus restraining the transfer
or use of agricultural land. This caveat has been taken into account in the Family Act,
which prescribes that in the case of dissolution of joint matrimonial property, each
spouse may request that the court establish his or her exclusive ownership over assets
that are required for their profession or trade on the account of their share in the joint
matrimonial property.!# This means that the court will compensate the other spouse by
granting exclusive ownership or a higher ownership share in other assets constituting
joint matrimonial property. The Act refers only to assets required for conducting
a trade or profession. It does not explicitly name agricultural production. However,
there is no reason that agricultural production would not qualify as a trade or
profession in this respect.

The complex proprietary relationship between spouses becomes even more
complicated when members of their narrower or wider family participate in the
acquisition of property.

 Family Act, Art. 171.

10 Ibid. Art. 168.

1 Ibid. Art. 170, s. 2.

12 Ibid. Art. 191.

13 At present, there is no civil union or registered partnership in Serbia, only the traditional
common-law marriage alongside the regular marriage. A common-law marriage under the
Serbian Family Act exist if a man and a woman who are not in marriage but between whom
there are no obstacles for concluding one, live in lasting matrimonial-like community. Family
Act, Art. 4,s. 1.

14 Family Act, Art. 184.
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Until the 19t century, it was very common in the history of Serbian (and most
South Slavic) nations that people lived in so-called extended family groups or extended
family communities (Setrb. poroditna zadruga, Ger. Hauskommunion), in which more
families linked by kinship lived and worked together, predominantly making their living
from agriculture. In the extended family group, the proprietary relationships were
largely regulated by customary law!> and were hallmarked by the inferior legal position
of female members!¢.

Although extended family groups gradually disappeared in the 19t century,
the tradition of living and accumulating wealth together in wider family groups outlived
them to some extent. For this reason, the Family Act prescribes that assets acquired
through work by spouses or partners together with other members of their family
household during the time when they lived together in that household represents their
joint property.!” Blood relatives, relatives by marriage, and adoptive relatives of the
spouses or partners who live with them in the same household are considered members
of a family household.!® The Family Act prescribes the appropriate application of rules
pertaining to the proprietary relations between spouses, except for the rules on the
registration of ownership in the registry of real estate and the presumption of equal
shares of the members of the household in joint ownership.!? With respect to all legal
relationships arising between the members of the household that are not governed by
the Family Act, the Act prescribes the appropriate application of the rules of the Law
on the Basis of Ownership and Proprietary Relations and the Law of Obligations.20

A similar position has also been adopted in the Law on Inheritance. There is
no special set of rules pertaining to the inheritance of agricultural land in the Law on
Inheritance in the sense of a special intestate inheritance regime applicable to the
succession of agricultural land. However, the law considers that, in the case of
succession of agricultural land, not all heirs might be interested to the same degree to
use it for agricultural production. Therefore, it prescribes that upon the request of an
heir who lived in the same household with the deceased, the court may decide, if it
finds it appropriate, that certain assets or groups of assets and rights are to be inherited
by that one heir, which would otherwise belong to others. On the other hand, the court
obliges that one heir to reimburse those others for the value of such assets or rights,
within a deadline determined by the court in light of the circumstances of the given
case.2! Until the reimbursement of their value, the other heirs have a statutory lien on
the assets and rights inherited by the heir who lived in the same houschold as the
deceased.?2 If the heir fails to pay the reimbursement by the deadline determined by the
court, the other heirs may request payment or a transfer of assets and rights that they

15 Kulauzov 2010, 281-289.

16 Kulauzov 2008, 807-816.

17 Family Act, Art. 195, s. 1.

18 Tbid. Art. 195, s. 2.

19 Tbid. Art. 195, s. 3.

20 Thid. Art. 196.

21 Law on Inheritance, Art. 232, s. 1.
22 Tbid. Art. 232, 's. 2.

63



Attila Dudas Journal of Agricultural and
Legal Frame of Agricultural Land Succession and Environmental Law
Acquisition by Legal Persons in Serbia 30/2021

would otherwise inherit.2> This general regulation applicable to numerous types of
assets and rights is further enforced by a separate regulation applicable only to
agricultural land. The law, namely, prescribes that if the inheritance comprises
agricultural land, the court is obliged to warn the agricultural producer who lived
together in the same household with the deceased that he or she is entitled to request to
have his or her inheritance of ownership of the agricultural land declared.?*
The succession of agricultural land between family members is further supported by tax
regulations. The Law on Property Taxes envisages a tax exemption for inheritance or
donation if the heir in the second order of succession or the donee, who would, in the
case of inheritance, belong to the same order of succession, is engaged in agricultural
production if they inherit or receive as a gift the property serving farming purposes for
them and if they have lived with the decedent or donor in the same household for at
least one year prior to the decedent's death or receiving the gift, respectively.2>

The succession of ownership of agricultural land is thus accomplished in two
steps. The first is to divide the joint property between spouses or partners or members
of the extended family if there is such property. Once any joint property has been
divided by the application of the rules of the Family Act, the agricultural land
constituting the bequest may be transferred to the heir who lived together with the
deceased and is engaged in agricultural production according to the rules of intestate
succession of the Law on Inheritance.

Aside from the rules of intestate succession, the Law on Inheritance provides
broad freedom of the testator in terms of disposition over their assets at their best
consideration. The only restriction in respect of the freedom of testamentary
disposition is the rules of compulsory share of inheritance. Heirs who are the
descendants and the spouse of the testator would acquire half of the share under the
regime of intestate succession, while other heirs would acquire one third. Taking into
account the perplexity of legal relationships that may arise between the heirs, it is
prudent for the testator to allocate by testament the agricultural land to heirs who are
already engaged in agricultural production or have the best prospects to do so.

The registration of ownership, acquired by inheritance, is conducted by the court
or a public notary. Once the competent organ delivers the inheritance degree, the
registration of title in the Real Estate Registry is accomplished ex officio. There is no
ownership limit for agricultural land with respect to domestic natural persons or legal
entities.

4. Transfer of agricultural land by contract
4.1. General rules on the transfer of agricultural land by contract
As it is commonly accepted in European civil law systems, particularly in

countries following the traditions of Austrian law, in general, a contract alone is not
capable of transferring ownership. It is merely the valid legal ground (iustus titulus) of

23 Ibid. Art. 232, s. 3.
24 Ibid. Art. 233.
2> Law on Property Taxes, Art. 21. sec. 1. subsection 2).
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the acquisition of ownership, based on which the means of acquisition (#zodus acquirends)
must also be accomplished. With respect to agricultural land, as is the case with all real
estate, the means of acquisition is the registration of the ownership of the buyer in the
Real Estate Registry. This system of acquisition of ownership is commonly denoted as
the fitulus-modus system.26 However, it is not being implemented clearly and consistently
in Serbia, in some cases due to the conclusion of contract and in others because the
possession of the real estate determines whether the buyer acted in good faith, which is
also a condition of acquiring ownership.2” Regardless of its distortions, the system
could still be considered a sort of titulus-modus system or, at a minimum, a mixed
system that is predominantly based on the logic of titulus-modus.

The conditions of the validity of contracts aimed at the conveyance of real estate
are set out in the Law on the Transfer of Real Estate and partially in the Law on Public
Notaries, which are considered exceptional in relation to the general rules of contract
law envisaged by the Law on Obligations. The Law on the Transfer of Real Estate
prescribes that all contracts aimed at the conveyance of ownership of real estate,
including agricultural land, must be concluded in a strict from of a notarial deed,
specifically in a form of notarial solemnisation.8 Failing to comply with the
requirement concerning the form results in the nullity of the contract.?

Solemmnisation ot notarial confirmation of a contract means that parties draft the text
of the contract (or have an attorney prepare it for them), and the notary public reads it
out to the parties at a hearing. If the parties confirm the text of the contract as read out
by the notary public, they sign it, and the notary issues a certificate of confirmation,
which is to be attached to the contract signed by the parties. Solemnisation is, therefore,
more than a simple certification of signatures of the parties but less than a notatial deed
in the narrow sense, whereby the notary him- or herself prepares the text of the
contract. After the conclusion of the contract, the notary public ex officio sends its
copy in electronic form to the competent tax authority?® and to the court administering
the registry for contracts of transfer of real estate3!. In addition, the notary public ex
officio sends to the Real Estate Registry the request for the registration of the title of
the buyer.32

The most important peculiarity of the sale of agricultural land, in contrast to
other real estate, is that the Law on the Transfer of Real Estate envisages a statutory
right of pre-emption. The pre-emption right in relation to agricultural land has a long
tradition, not only in Serbia but in other countries that belonged to the former
Yugoslavia as well3> The topicality of the need to restrict the free market for
agricultural land using a right of pre-emption is supported by the fact that Hungary

26 Zivkovié 2015, 112.

27 Zivkovié 2015, 125.

28 Law on the Transfer of Real Estate, Art. 4,s. 1.

29 Ibid. Art. 4, s. 4.

30 Ibid. Art. 4v, s. 2.

31 Ibid. Art. 4v, s. 1.

32 Law on the Procedure of Registration with the Cadastre of Real Estate and Utilities Conduits,
Art. 22,s. 1, 2.

33 As for Slovenia S. Avsec 2020, 10.
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recently introduced rules that are, in compatison to Serbian legislation, much more
nuanced and elaborate.3

The owners of neighbouring lots have a pre-emptive right if the owner of
agricultural land decides to sell it.>®> The owner is obliged to make an offer to the
owners of all neighbouring lots.?¢ The offer has to be made in writing, contain all terms
of the prospective sale’’, and be sent by registered mail’8. The beneficiary of the right of
pre-emption has 15 days to accept or reject the offer.?® The acceptance of the offer is
likewise to be sent by registered mail to the seller.®0 If the beneficiary fails to notify the
seller in time and by the means envisaged by the law or does not react to the offer in
any way, the seller is entitled to sell the agricultural land to any third party, but not
under more favourable terms.4! If the seller fails to notify the owners of the
neighbouring lots or does so in infringement of the aforementioned procedure, the
beneficiary may request the court to have the contract with the third party declared
ineffective towards him or her and transfer the ownership to him or her under the same
conditions.*? The beneficiary may exert this right within two years from the day of the
formation of the contract and within 30 days from the day he or she gained knowledge
thereabout.¥» The major shortcoming of these rules is that the parties, especially the
seller, are not obliged to prove in the process of formation of a contract for the notary
public that the beneficiaties of the right of pre-emption have been duly notified.
Moreover, the notary public has no authority to determine whether the beneficiaries
have actually been notified. He or she will merely state in the confirmation of
solemnisation that a pre-emptive right exists because the object of the sale is
agricultural land. Therefore, the existence of a right of pre-emption is a contractual risk
for the seller, that is, the owner of the agricultural land, and the third-party buyer, but it
does not preclude the formation of a contract nor the transfer of the title in the Real
Estate Registry. The parties simply need to ‘wait out’ the time limits of two years and
30 days, respectively, as when they expire, the sale, regardless of the infringement of the
right to pre-emption of the owners of the neighbouring lots, becomes legally perfect.

4.2. Acquisition of agricultural land by domestic and foreign legal persons
The Law on the Basis of Proprietary Relations sets out no special requirements

for domestic legal persons with respect to the acquisition of agricultural land based on
contract.

34 See for example Olajos 2017, 92.; Raisz 2017, 68-74; Csdk & Szilagyi 2013, 215-233; Szilagyi
et al. 2019, 40-50, etc.

35 Law on the Transfer of Real Estate, Art. 6, s. 1.

36 Ibid. Art. 6, s. 2.

37 Ibid. Art. 7,s. 1.
38 Ibid. Art. 7, s. 4.
39 Ibid. Art. 7, s. 3.
40 Ibhid. Art. 7, s. 4.
41 Tbid. Art. 8.

2 Thid. Art. 10, s. 1.
3 Thid. Art. 10, s. 2.
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All domestic subjects of law, being natural or legal persons, may acquire
ownership of agricultural land without any restrictions. There is no cap envisaged in the
acquisition of agricultural land or special duties applicable only to legal persons.

The situation is rather different with respect to foreigners. Under the Serbian
Constitution, foreign nationals are considered equal to domestic citizens in terms of
acquisition of rights and performance of duties unless there is an exception provided by
the Constitution or a statute.** Such an exception is prescribed by the Law on the Basis
of Proprietary Relations. It sets out a different regime of acquiring the ownership of
real estate by foreign nationals. In general, these rules pertain to all types of real estate.
There are no special rules pertaining to agricultural land in this statute. It prescribes that
a foreign natural or legal person conducting activity in Serbia may obtain ownership of
real estate, provided reciprocity exists and that the real estate is necessary for the
activity they conduct in Serbia.*5 Both conditions, namely the existence of reciprocity
with the state from which the foreign natural or legal person has nationality and the
requirement that the real estate is necessary for conducting their activity in Serbia, must
be fulfilled and proven in each individual case. The law prescribes that special rules
excluding foreign nationals from acquiring ownership of real estate may be introduced
by special statutes pertaining only to specific areas of Serbia.#¢ A contract by which
ownership is transferred onto foreign nationals could be confirmed by the notary public
only when the aforementioned conditions are fulfilled.#” The Ministry of Justice
provides information on whether reciprocity exists with the state of foreign nationals’
nationality. The fulfilment of the other requirement, that is, that the real estate is
necessaty for the legal entity’s activity in Serbia, is to be determined by the Ministry of
Commerce.*

Before one rushes to a conclusion from the labyrinthine logic of the Law on the
Basis of Proprietary Relations that foreigners may acquire ownership of agricultural
land, if it is required for their activity in Serbia, the Law on Agricultural Land short-
circuits this riddle. It explicitly states that no foreign natural person or legal entity may
acquire ownership of agricultural land except for EU nationals under the terms
prescribed by the same statute or by the Agreement on Stabilisation and Association.*
Therefore, non-EU foreign natural or legal persons cannot obtain ownership of
agricultural land in Serbia.

4 Constitution of the Republic of Serbia, Art. 17.

4 Law on the Basis of Proprietary Relations, Art. 82a, s. 1.
40 Ibid. Art. 82a, s. 2.

47 Ibid. Art. 82v, s. 1.

48 Ibid. Art. 82v, s. 4.

4 Law on Agricultural Land, Art. 1, s. 4.
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4.3. Acquisition of agricultural land by EU nationals

As in all countries in the process of accession to the European Union,>
the question of enabling natural and legal persons from the European Union to obtain
ownership of agricultural land became one of the most debated issues in Serbia.
The negotiations with the EU began in 2005, and the Stabilisation and Association
Agreement was concluded in 2008; it entered into force on 1 September, 2013, after the
necessary approvals and ratifications had been obtained.>! The Agreement prescribes
the duty of the Republic of Serbia, as from the entry into force of the Agreement, to
authorise, by making full and expedient use of its existing procedures, the acquisition of
real estate in Serbia by nationals of member states of the European Union.
The Agreement obliges Serbia to progressively, within four years from the entry into
force of the Agreement, adjust its legislation concerning the acquisition of real estate in
its territory in order to ensure nationals of the member states of the European Union
the same treatment as compared to its own nationals.>2

Just before the expiry of the mentioned petiod of four years, on 28 August,
2017, the Serbian National Assembly adopted amendments to the Law on Agricultural
Land, the aim of which was to implement the aforementioned article of the Agreement.
The legislator inserted a new article® into the text of the statute, which seems more to
limit than to enable EU nationals to acquire ownership of agricultural land. It applies to
all cases of obtaining ownership based on contract, be they onerous or gratuitous.5*

An EU national may acquire ownership of agricultural land in Serbia under the
following conditions: (1) He or she must reside in the territory of the same municipality
in which the agricultural land is located; (2) must cultivate that same land for at least
three years; (3) must have a registered family farm in Serbia without interruption for at
least ten years, in which he or she is the registered representative/holder of the farm;
(4) must be in the possession of necessary agricultural machines and equipment.

Under these conditions, the agricultural land in private ownership may be
obtained by an EU national if it: (1) is not declared by special statute as a building plot;
(2) cannot be considered a natural resource; (3) is not a military establishment or a
protective strip around one.5¢

%0 As for the complexity of legal issues arising from the acquisition of agricultural land in one
EU country by the nationals of other member state of the EU, see especially: Szilagyi 2016,
1427-1451.; Szilagyi 2017, 1055-1072.

51 As for the adoption of the Agreement and its impact on the legal order of Serbia see
especially: Stanivukovi¢ & Daji¢ 2008, 391-412.

52 Stabilisation and Association Agreement, Art. 63, s. 3.

53 Law on Agricultural Land, Art. 72d.

54 Ibid. Art. 724, s. 1.

55 Ibid. Art. 724, s. 2.

50 Ibid. Art. 724, s. 3.
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Moreover, the law prescribes that the object of acquisition may not be any
agricultural land located in the 10km-wide strip along the borders of Serbia,” with the
exception of agriculture land originating from the process of restitution of nationalised
property.>8

Even if these conditions are met, an EU national may not obtain more than two
hectares of agricultural land.>

The Ministry of Agriculture determines if the statutory conditions are met.60

The law states explicitly that all three time periods are computed from the day of
entry into force of the Law, that is, as of 1 September, 2017.6! This means that no EU
national may obtain ownership on agricultural land prior to 1 September, 2027.
Theoretically, this is the first day when the time period of 10 years of having
a registered agricultural farm in Serbia may expire.

In addition, the Republic of Serbia has the right to pre-emption.62 This means
that even if an EU national satisfies all statutory conditions, the Republic of Serbia may
exercise its right to buy the agricultural land under the terms as offered to the EU
national.

Finally, the Law states that a contract aimed at the acquisition of agricultural land
by an EU national is deemed null and void if any of the statutory conditions are not
met.6?

A conclusion may be drawn that the amendments of the Law on Agricultural
Land from August 2017 do not explicitly deprive legal persons from the EU from the
possibility of obtaining ownership over agricultural land. However, only natural persons
who are nationals of a member state of the EU may appear as buyers as legal persons
cannot have family farms, nor can a legal person be registered as the representative of
a family farm. Even the possibility of acquiring ownership of agricultural land by EU
citizens is a theoretical contingency rather than a real possibility. Until 1 September,
2027, no natural person who is a citizen of the EU may acquire agricultural land in
ownership at all, but even after this date, the prospects of acquisition of ownership are
still very slim.

4.4. Establishing a domestic legal person as a means to circumvent the
prohibition of the acquisition of agricultural land by foreigners

The restrictions in respect to acquiring ownership of any real estate, including
agricultural land, by foreign natural or legal persons can easily be circumvented by
utilising the rules of company law. The effective Law on Companies has a highly
liberalistic approach towards the issue of establishing companies by foreign natural
persons or legal entities. In general, aside from some special branches, it imposes no

57 Thid. Art. 724, s. 4.

58 Thid. Art. 72d, s. 7.

59 Thid. Art. 724, s. 5.

60 Thid. Art. 724, s. 6.

6 Thid. Art. 724, s. 8.

62 Thid. Art. 72d, s. 9-12.
63 Thid. Art. 724, s. 13.
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restrictions on establishing a domestic LLC, which is the most popular and frequently
used form of company, with a cost of no more than 100 RSD (less than EUR 1),
which is the minimal capital requirement of an LLC.%* Therefore, by establishing a
domestic LLC with a negligible amount of capital, the foreign natural or legal person
obtains a domestic subject of law, which is, in legal terms, fully capable of acquiring
ownership of real estate, including agricultural land. The issue of acquisition of
ownership of real estate by foreign natural and legal persons as members of the
company would eventually surface again when the company is dissolved or liquidated.
However, taking into account the low capital requirement of establishing an LLC and
the relatively low costs of maintaining it, its members rarely choose to dissolve it.

The chain of owners of real estate, including agricultural land, may be followed
by looking into the Real Estate Registry. For a considerable time, the registry of real
estate was administered by the courts (in most of Serbia) in the form of land registries,
following the Austrian model. After a two-decade-long transition, which varied in pace
over the course of time, the administration of the registry of real estate was delegated
from judicial to administrative competency: the Real Estate Registty now not only
administers factual data about real estate but also contains data on ownership and other
rights related to real estate as well.

With respect to legal persons, the Law on the Central Registry of Real Owners,
adopted in 2018, prescribes the duty of all legal persons to register the natural person
who is to be considered as the real or beneficiary owner of the legal entity.
Per this legislative measure, even in the case of multiple, chainlike ownership relations
among several companies, the natural person who stands at the end of the ownership
chain must be registered.

5. Conclusions

Serbia profoundly relies on agriculture. Around 85% of the territory of Serbia is
declared to be rural areas, where around 55% of the population lives and generates
approximately 41% of the national GDPS%, in which family farms play a major role.
Family farms have always been considered the major propulsive force in the realisation
of policy considerations with respect to agricultural and rural development, even in the
era of Yugoslav socialism. Namely, the collectivisation of agricultural land in Yugoslavia
was not as efficient as in other CEE countries, the consequence of which was that
75-80% of arable land remained in private ownership and was used by small family
farms.5¢ The situation has not changed profoundly as of the present day. According to
statistical data from 2018, more than 84% of the arable land in Serbia is cultivated by
family farms, the members of which can only be natural persons.¢” This means that less
than 15% of agricultural land is in the possession of legal persons, even though there is
no ownership or possession cap for either natural persons or legal entities on the one
hand, and legal entities can, without restriction, access the market of agricultural land

64 Law on Companies, Art. 145.

65 Subié¢, Jelo¢nik & Jovanovi¢ 2015, 15.

% Hartvigsen & Gorgan 2020, 87.

67 Statistical Office of the Republic of Serbia 2018.
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on the other. Although land ownership and land use is predominantly concentrated in
family farms, the system still faces profound challenges as both the fragmentation of
ownership and the fragmentation of the use of agricultural land are considered high.8

Only registered agticultural farms/holdings can be beneficiaties of agticultural
subsidies. The most privileged position among them is family farms, a category
reserved for natural persons belonging to one family, living together and engaged in
agricultural production.

The rules on the succession and transfer of agricultural land in Serbia may be
characterised as liberalistic. There are no special inheritance regimes applicable
specifically to the succession of agricultural land. There is only the possibility of a heir,
engaged in agricultural production, to request that the court name him or her the sole
heir of the agricultural land, with the obligation to compensate other heirs. Similatly,
the transfer of agricultural land by znzer vivos transaction is also essentially without any
meaningful legal restrictions, either for natural or legal persons. There is no cap on the
acquisition of ownership, nor must the buyer prove that he or she is, in fact, engaged in
agricultural production. The Serbian market for agricultural land is much more
advanced than that of other CEE countries.®® According to the model developed by
Williamson et al.”, which distinguishes five stages in the development of the market of
agricultural land, according to Hartvigsen and Gorgan, no CEE country has reached
stage five, while only five have reached stage four, including Serbia.’! In stage four,
the land market becomes more mature, and the number of transactions is growing.”

The Serbian law excludes the possibility of acquisition of ownership of
agricultural land by foreign natural persons or legal entities. According to the
Stabilisation and Association Agreement concluded with the European Union, it was
expected that Serbia would gradually enable natural persons and legal entities from the
member states of the EU to acquire ownership of agricultural land no later than
by 1 September, 2017, when the four-year period for the implementation of the
aforementioned obligation expired. Seemingly with the aim of meeting this obligation,
the Serbian National Assembly amended the Law on Agricultural Land in August 2017.
The amendments explicitly regulate under which conditions natural and legal persons
from the EU may acquire ownership of agricultural land. However, even a superficial
reading of the new regulation reveals that the opposite effect has been achieved.
Instead of enabling natural and legal persons from the EU to obtain ownership of
agricultural land on equal footing with their domestic counterparts, the legislator
created a set of special conditions applicable only to the former but not to the latter.
Moreover, the conditions are so strict that no legal person could meet them,
while natural persons only hypothetically could do so, if at all. Therefore, it seems that
the 2017 amendments to the Law on Agricultural Land can hardly be said to have the
aim of implementing the Stabilisation and Association Agreement.”

%8 Hartvigsen & Gorgan 2020, 88.

69 Ibid. 93.

70 Williamson et al. 2010, 151.

71 Hartvigsen & Gorgan 2020, 94.

72 Hartvigsen & Gorgan 2020, 90.

73 Baturan L & Dudés A 2019, 71.; Baturan L. 2017, 1174.
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Abstract

The article aims to give an overlook on Brazilian law system in the environmental field. 1t will follow
the logic going from the constitutional analysis to under legislation exposition. The main principles of
Brazilian environmental law will be given with a short description of how they interconnected with the
upper mentioned legislation and the entities’ activities of the National System of the Environment
(Sisnama). The final subchapter will give a global view of the executive, deliberative and advisory
organs that act on the preservation of a safe and healthy environment in Brazil.

Keywords: Environment, Brazil, Law System, Environment Protection, Regulation,
Principles, Administrative organs, Enforcement.

1. Introduction

The existence of climate change may be for certain groups a fallacy, but the
international gatherings on a range of climate forums and conventions shows that the
phenomenon is not only real, but a burden that the entire world has to deal with.
For this purpose, actions have been taken all across the globe as the carbon
sequestration deals of UNFCCC! with the Kyoto Protocol? and the Paris Agreement.?

Brazil ratified both agreements* turning it into law in its jurisdiction, committing
to the protection and achievement of the goals set. Further, the Brazilian law system
correlated to the environment protection was adapted over the years to accommodate
the research, technologies and trend legislation innovations, equipping the
administrative and legal institutions that enforce the laws and policies on environmental
protection. The Brazilian law system concerning the environment is intricate and
extensive, as Brazil adopts the civil law system, which can lead to overprotection.
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The Constitution brings several rights concerning the preservation of the environment,
contributing to an entanglement of laws, policies and institutional aspects, all tied to the
Constitution of 1988, in the hope to safeguard as many subjects as possible from any
potential authoritarian government, has a long list of rights and duties, being one of
them the environment.

Having it in mind, the Constitution chapter on the environment will be analysed
along with the significant laws that guide the environment protection and the regulation
of the bureaucratic system and the legal actions. After that, it will be given the guiding
principles that may impact the environmental field and other principles that are focused
on the environment.

At last, will show the organs that constitute the Brazilian system on environment
defence and preservation. As well the organ responsible for legal actions in case of
environmental harm and disasters, giving a broad but prolific view of Brazilians laws on
environment as well of its organisms and mechanisms to implementation of the laws
and its enforcement.

2. The Constitution and Relevant Legislation

The Constitution of the Federative Republic of Brazil from 1988 gives the
guidelines for other legislations, setting in its text rights that must be implemented,
most of them by regulations.

Brazil follows a centralised federal system, so all the federated states must
comply with national and federal laws, and are obliged to inspect their application
within their state and city borders.” Although, the administrative competency to protect
the environment, to combat the pollution, to preserve forest, fauna and flora, is
common and is set in the Article 23, items VI, VII and VII of the Constitutions.

As per the legislative competency on the environment, it is concurrent between
Union, States, Municipalities and the Federal District, as transmitted by its article 24,
items VI and VIIIL The concurrent competency means that the Union will set general
base legislation and the other members of the federation will subsidise, complementing
the general legislation of the Union where it let blanks or gave away the competency.?

The Constitution has an entire chapter likewise to verse on Environment,
placing it as an essential asset that must be protected and inspected.!® Article 225,
Federal Constitution of Brazil!! recognises environmental protection and equilibrium as

5 Silva 2014, pp. 4547.

6 Brazil 1988, Article 225.

7 Silva 2014, pp. 481-483.

8 Brazil 1988, Chapter II, Article 23.

9 Bessa 2010, 88-90.

10 Thid 319-320.

11 Brazil 1988, Article 225. “A/ have the right to an ecologically balanced environment, which is an asset of
common use and essential to a healthy quality of life, and both the Government and the community shall have the
duty to defend and preserve it for present and future generations.

Paragraph 1. In order to ensure the effectiveness of this right, it is incumbent upon the Government fo:

I — preserve and restore the essential ecological processes and provide for the ecological treatment of species and
ecosystensy
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a fundamental right that must be protected for the present and future generations.
The Constitution’s text also declates some valuable principles among others: polluter
pays, precautionary, public participation, sustainable development, preventive action
and the risk assessment, social function of the property, intergenerational solidarity and
ubiquity.

Inferior legislations regulate most items of the constitutional chapter as the
National System of Nature Conservation Units,'? the Mining Codex,'? the National
Policy on Water Resources,'* National Solid Waste Policy (PNRS),!5 the National Basic
Sanitation Policy,'® Urban Land Installment Law,'7 the Public Forest Management
Law!8 and the Cities Statute.!” Nonetheless, the second major legislation in the
environment field is The National Environment Policy instituted by the Law n. 6.938
from August 198120 that focus on giving goals and mechanisms to preserve the
environment. Besides, the law constituted the National System of the Environment
(Sisnama) and instituted the Environmental Defence Register, all focusing on the
general ground given by the Federal Constitution of 1988.

11 — preserve the diversity and integrity of the genetic patrimony of the country and to control entities engaged in
research and manipulation of genetic material;

IIT — define, in all units of the Federation, territorial spaces and their components which are to receive special
protection, any alterations and suppressions being allowed only by means of law, and any use which may harm the
integrity of the attributes which justify their protection being forbidden;

IV — demand, in the manner prescribed by law, for the installation of works and activities which may potentially
cause significant degradation of the environment, a prior environmental impact study, which shall be made public;
V" — control the production, sale and use of techniques, methods or substances which represent a risk to life,
the quality of life and the environment;

VI — promote environment education in all school levels and public awareness of the need to preserve the
environment;

VI — protect the fauna and the flora, with probibition, in the manner prescribed by law, of all practices which
represent a risk to their ecological function, canse the extinction of species or subject animals to cruelty.

Paragraph 2. Those who exploit mineral resources shall be required to restore the degraded environment,
in accordance with the technical solutions demanded by the competent public agency, as provided by law.

Paragraph 3. Procedures and activities considered as harmful to the environment shall subject the infractors,
be they individuals or legal entities, to penal and administrative sanctions, without prejudice to the obligation to
repair the damages caused.

Paragraph 4. The Brazilian Amazonian Forest, the Atlantic Forest, the Serra do Mar, the Pantanal
Mato-Grossense and the coastal one are part of the national patrimony, and they shall be used, as provided by
law, under conditions which ensure the preservation of the environment, therein included the use of mineral
resourees.

Paragraph 5. The unoccupied lands or lands seiged by the states through discriminatory actions which are
necessary to protect the natural ecosystems are inalienable. (...).”

12 Lei n- 9.985 2000.

13 Lei n. 6.567 1978.

14 Lei n. 9.433 1997.

15 Lei 12.305 2010.

16 Tei 11.445 2007.

17 Lei n. 6.766 1979.

18 Lei n. 11.284 2006.

19 Lei n. 10.257 2001.

20 Lei n. 6.938 1981.
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Another critical aspect ate the environmental principles in Article 2 and items,
which brings ten principles, as the sustainable development and protection of
ecosystems.?! The National Environment Policy also will guide all the sectors, on the
preservation, improvement and restoration of the environment which can lid to a better
and healthier life, socio-economic development, human dignity and national security —
being much similar to the ones charted in the Constitution.

Additionally, the law gives the definition of ‘environment’ which is the “joint of
conditions, laws, influences and interactions of physical, chemical and biologic nature that enables and
rules the life in all its forms.” ‘Degradation’ is the adverse modification of the environment
and ‘pollution’ as being the degradation that affects the quality of the environment in all
its forms (aesthetically to health), direct or indirectly.?2 ‘Polluter’ is any person (legal or
physical) that contributes to the activity that caused the environmental damage, direct
or indirectly, independent of guilt, implementing the objective responsibility for
environmental damages.?3

That last innovation conveyed by the policy is the legitimacy of Public Ministry
(state and federal)?* to prosecute civil and criminally responsible for the damages caused
to the environment,? not needing to prove them guilty, only required to prove the
existence of action by omission or commission. Furthermore, the causation, facilitating
the application of the polluter pays principle and the accountability of polluters and
public agents to indemnify and repair the damages caused.

Thirdly, but not less critical legislation on environment, is the Law 12.651/2012,
known as The New Brazilian Forestry Code, revoking the old codex from 1965.
It arrived in the system carrying many dissents on the constitutionality of some of its
articles,2¢ after years the Supreme Federal Court declared the constitutionality most of
the tackled articles and clarified the interpretation of others, preserving most of it
unaltered. The new code determines that the owner has responsibility to protect the
environment and to maintain the borders of its property and the areas of preservation.
The codex treats two different forms of protection: The Area of Permanent Protection
(APP) and the Legal Reserve (RL).2” The APP area is inside the property designated to
ensure the sustainable use of the land and as well to safeguard the natural resources and
is not delimited by law where it should be. The RL is a protected area also located
within the property to preserve the water resources, landscape, geological stability and
biodiversity which delimitates its location in the land. These are usually areas
surrounding water (rivers, ponds, lakes), mountains, mounts, plateaus, sand bars,
mangroves, slopes and others important areas to assure the quality of the environment.
The legislation also made some important definitions, as the technical concepts of
sustainable uses and the composing regions in the Legal Amazon:28

21 Thid.

22 Tbid. Article 3, I-I11, free translation.
23 Bessa 2010, 217-221.

24 Tbid. 117.

25 Lei n. 6.938 1981, Articles 14-15.

26 STF 2018.

27 Lei n. 12.651 2012, Article 3.

28 Thid. Atrticle 3.
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the states of Acre, Pard, Amazonas, Rondonia, Amapa and Mato Grosso and the
regions on the parallel north 13°S of the states of Tocantins and Goids and the
meridional west 44°W of the state of Maranhio.

Another important definition is the carbon credit included in 2012, which means
lawful title under an intangible and immaterial asset that can be transacted with
economic value.?? The carbon credit later in Brazil evolved to more elaborated plan,
integrated to the Reducing Emissions from Deforestation and Forest Degradation —
REDD+.3Now it is implemented as the REM for early movers?! in the Legal Amazon,
that has been contributing to the reduction of deforestation in the Legal Amazon,
especially in the State of Mato Grosso, before leading on it.

Furthermore, beneficial laws on accountability and enforcement instituted by the
previous laws: the law of Crimes Against the Environment,3? that brings new aspects of
the fight against environment damages and crimes, giving the administrative organs and
the Public Ministry (state and federal) power and mechanism to tackle these types of
crimes and damages.

The sanctions can be administrative and criminal, and one does not annul the
other. The law defines the typification of the crimes and its sanctions. The crimes
against the environment the ones are committed to the fauna, flora, and that cause any
pollution. It instituted as well the accountability and penalisation of legal entities in this
kind of crimes. The sanctions can be of right restrictions, liberty privation and fines.

The penalty of imprisonment can be substituted for the right restrictions
penalties if the crime committed was unintended or the penalty is up to 4 years and
when by the analysis of the circumstances and the social conduct of the condemned
comes to the conclusion that the deprivation of right is enough to the effects of
reprobation and privation of a new crime.??

The rights’ restricion penalties can be community services, temporary
interdiction of rights, total or partial suspension of activities, pecuniary fine and
domicile reclusion.?* The imprisonment penalty will depend on the circumstances and
the crime committed, the hirer condemnation can be up to five years of prison,
whether without aggravating. This penalty can be combined with a pecuniary fine to be
applied according to the damage caused. Other factors of the case, which goes from
fifty BRL up to fifty millions BRL,3 all the pecuniary amount collected as fines petr
environmental infraction will be reverted to the National environment Fund, navy
Fund, and states and municipal funds for the environment.3¢ These penalties do not
exclude the administrative infringement process and penalties, being independent.

29 Tbid, Article 3, XXVII.

30 Gomes de Freitas 2015.
31 REM Mato Grosso 2020.
32 Tei n. 9.605 1998.

33 Tbid. Article 6.

34 Tbid. Article 8.

35 Ibid. Article 75.

36 Thid. Article 74.
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The administrative sanctions can be an advertence, fine and daily fine (until the
conduct and its effects are ceased and the restrictive of rights are suspension and
cancellation of licenses and authorizations, loss or restriction of tax and financing
benefits and, the prohibition to engage in contracts with the Public Administration.?

A remarkable mechanism to tackle damages is the Term of Adjustment of
Conduct (I’AC) which is an extrajudicial agreement made when there is the eminence
or an existing action or omission that causes environmental damage before any legal
measures are taken, so the polluters can regularise their conduct. The T AC can be
proposed by any of the otgans of the Sisnama according to the article 79-A and by any
of the legitimates to present the Public Civil Action (ACP) from the law n. 7.347/1985
in Article 5, § 6.38 The ACP Law regulates actions of diverse thematic, being one of its
subjects the environment, focus on finding the persons responsible for damages caused
to the environment. The ACP can be proposed by the Public Ministry (state and
federal), Public Defenders, all the federation members, any public organism (ptivate or
public), and associations.

3. Principles of Brazilian Environmental Legislation

The polluter pays principle is the most classic principle of environmental law,
and it is charted in the Constitution at Article 225, § 3, Article 4, VIII and Law n.
6.938/81 and regulated by the law of Crimes Against the Environment. The principle
instituted the responsibility of the polluter, and in Brazil this principle went further and
typified it as an objective responsibility, facilitating the prosecution of the crimes
committed against the environment.

The precautionary and the preventive principles® are core for the survival of a
healthy environment when well applied and enforced, they intend to act before the
damage is done and before any action is taken, assessing the possible consequences of
the intended action. Both work tightly with the action and risk assessment principle
proposed in the Constitution of 1988, and mostly executed and enforced by the
executive entities of the Sisnama.#?

Public participation is a constitutional principle that calls the entire population to
its responsibility for the implementation of norms and enforcement of them. Also calls
the people to exercise their civilian duty to supervise, learn about and maintain the
natural ecosystems and to patticipate in public hearings and deliberations concerning
the environment.*!

The sustainable development is principal and an objective at the same time
addressing the need to economic return with the equilibrium between human activity
and preservation of natural ecosystems and improvement of life quality of the
population.+?

37 Lei n. 9.605 1998, Article 72.
38 Lei n. 7.347 1985.

3 Perrez 2002, 10-12.

40 Bessa 2010, 107.

4 UNECE 1998.

42 Fiorillo 2013, 341-362.
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Beside sustainable development, there is a peculiar principle of Brazilian legal
structure: the social function of the property.#> That is a constitutional duty and is
implemented by most of the regulations on the use of the land in rural and urban areas,
establishing that the owner of land has to use it adequately, observing the legislation
and preserving the environment to maintain the land as productive and within the legal
reserves of natural areas.*

Intergenerational solidarity principle, set in the Forestry Code at article 1-A,
inaugurates the solidarity between generations, with a pro-future attitude and
responsibilities of nowadays generations to the next to come, guaranteeing the
implementation the right to a safe and clean environment for the future generations.*s

To establish the object of the environment protection comes the ubiquity
principle. It serves not to deviate the attention and efforts from what wants to be
protected in the Brazilian legal systems, the human right constituted by a healthy and
safe environment, being these parameters for any future action.*¢

The last principle is the international cooperation consolidated by the Forestry
Code, and as well by the law of Crimes Against the Environment,*” it consecrates the
Brazilian international and national commitment to tackle alongside the degradation of
the environment and cooperate to preserve it.*8

4. Enforcement and Regulative Organs Main Structure

The Sisnama, National System of the Environment, is a system created to
structure the national environmental policy, the structure has six organs:*
The Superior, the Advisory and Deliberative, the Central, the Executor, the Sectionals
and the Locals.’® The System is a circular and integrated practices of councils to
facilitated and implement measures to safeguard the equilibrium of the environment.

The Government Council will act beside the President of the Republic as
“an advisor on the formmulation of the national policy and the guidelines of the government for the
environment and natural resources™! and, as the name proposes it is supetior to other
organs. The National Environment Council (Conama) is the advisory and deliberative
branch, that has a scope to propose and advise per studies the Government Council,
guidelines to achieve norms and compatible patterns as ecologically balanced
environment that is essential to life.52 It is composed per the advisory, studies and
workgroups, technical chambers, a committee for integration of Environmental Policies
and by Plenary which is integrated by the Ministry of Environment and its executive
secretary, the president of Brazilian Institute of the Environment and Renewable

43 Brazil 1988, Article 186, I1.

44 Silva 2014, 262-276.

45 Sands 2003, 256-257.

46 Sands 2003, 483.

47 Lei. 9.605 1998, Chapter VII.

48 T'rindade 1997.

49 Bessa 2010, 110.

50 Decreto n. 99.274 1990, Article 3.

51 Lei n. 6938 1981, Article 6, 1, free translation.
52 Tbid. Atrticle 6, II.
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Natural Resources (IBAM.A), the representatives of indicated ministries, representatives
of state and municipal governments, representatives of the environmental entities and
enterprises entities of certain industries.>

The Conama’* has an important role to the general regulation of the sector. It has
the power to issue resolutions about criteria, patterns and technicities on environment
protection and the sustainable use of the natural resources, motions and,
recommendations to implementation of policies, norms and public programs on the
environmental area.>> As the central organ, there is the Ministry of the Environment,
late Presidency of the Republic’s Environment Secretariat, which is responsible for the
implementation of environmental policies and strategies and, to give administrative
support to the Conarma.>°

The IBAM.A’7 is the executor organ, it is an independent federal autarchy,
it exercises the environmental police power, executes the national environmental
policies concerning the federal sphere and many other executive measures.® At the
same level as IBAM.A two others can be found as insulated entities: the Chico Mendes
Institute for Biodiversity Conservation (IMCBig), that has the same juridical
composition as the IBAM.A and is responsible for fomenting and implementing
programs focusing on the protection, preservation and conservation of the
biodiversity.>

The Sectional organs are “State agencies or entities responsible for executing programs,
projects and for the control and inspection of activities capable of causing environmental degradation. 0
These are federate states’ organs and usually are responsible for operating most of the
inspection related to environment and the concession of licenses, excluding the ones
related to national patrimony, as some bodies of water, subterranean land assets
(mining) and certain federal natural reserves, that are done by federal sectional organs.
The locals are municipal entities responsible for the protection of the environment and
urban space and, are managed by the cities, as an example is the Municipal Councils to
sustainable development.

5. Conclusion

The international attention turned to Brazil in reason of the numbers of
deforestation of Amazon Forest may lead to the conclusion that Brazil has inadequate
legislation on the field. Otherwise, of what can be thought, the Brazilian legislation was
ahead of international efforts to preserve its native forest and biomes, which are quite
diverse, before any international alliance.

53 Decreto n. 99.274 1990, Article 5.

54 Bessa 2010, 112-115.

55 Ministério do Meio Ambiente 2020.

56 Decreto n. 99.274 1990, Section IV.

57 Bessa 2010, 127.

58 Lei n. 11.516 2007, Article 5.

5 Lei n. 11.516 2007.

60 Ministério do Meio Ambiente 2020, free translation.
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The international efforts to tackle climate change started actually in Rio de
Janeiro, southeast of Brazils! (far off from Amazon region), where was decided what
the term ‘climate change’ means centring the subject of the change on human action.
Another international alliance was the Kyoto Protocol discussing the carbon emissions
and its danger, leading the European Union to set a new principle within their borders,
the solidarity.62

Apart from the international determination to deal with climate change and its
consequences, Brazil had already a dense frame of laws and regulations, leading back to
Colonial times.3 By 1965¢ Brazil already had an Environment codex limiting the use of
land, and protection natural areas and creating the APP (Areas of permanent
protection) and the National Environment Policy still in use is dated from 1981.

Unfortunately, well-structured legislation is not enough to ensure good
enforcement of it,% that is the area that Brazil has difficulties. Many factors corroborate
to the result, as one, the size of its territory leads to the necessity of a big structure not
only bureaucratic but of policing of protected areas and borders with other countries.

The size of the bureaucratic machine leads to more troubles related to the
control of inspectors, controllers, politicians and polluters, which can culminate in
corruption that hardly can be addressed. Explaining the creation of laws and organs
that help to inspect who is inspecting, an example of the Public Civil Action law® and
to address the polluters and public agents, a law that instituted more incisive sanctions
and penalties to harmful actions against the environment was promulgated.t” Although
all the efforts, the negative attention is always attracted to the bad practices, as the large
properties with its monocultures, which impoverish the soil and the illegal mining that
opens and pollutes forestry regions are at large in Brazil. These practices tend to
obscure the good practices in the territory, that try to overcome political and legislative
barriers and implement sustainable developing practices which ensures the economical
return expected by the land owners but as well the consecration of natural ecosystems.
As examples, can be quote the REM program cited previously, the organic creation of
cattle, the agroforestry and many other practices that include preservation and
production at the same time.

From this analysis, it is possible to conclude that the Brazilian environmental
system for protection was well established and is severe when dealing with polluters
and protection of the natural environment.®® And will only not fulfil its purpose,
if misguided political strategies start emptying the power of the organs, nullifying the
outstanding efforts of them to ensure that best practices are put to use.

61 Farkas Csamang6 2014, 152—153.
62 Ibid. 155-156.

3 Lei n. 601 1850.

4 Lei n. 4771 1965.

05 UNEP 2019.

%0 Lei n. 7.347 1985.

67 Lei n. 9.605 1998.

8 Chiavari & Lopes 2017, 18.

82



Luciana Gomes de Freitas Journal of Agricultural and
Brazilian Environmental Law: Environmental Law
An Overlook 30/2021

The solution to the main problems of current Brazilian scenario regarding
environment protection is the fortification of these systems, providing the necessary
tools for the purpose as well as a shift on the political understanding of Brazilian
position in the international scenario, demystifying the aura where the developed
countries built their wealth on, that revenues are only achieved by degradation of the

environment.
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Abstract

The study presents the way leading to the development of the Hungarian land transaction regulation and the most
important points of the new legal provisions. In the analysis, we also touch on the issue of land acquisition by legal
persons. The research focused on examining the inberitance of agricultural lands. In the case of the inberitance of
land, legal inberitance and inberitance by disposition of property upon death are also mentioned. Inberitance of
land by disposition of property upon death is prioritised in the analysis. In addition, the issue of transfer of
holding inter vivos is examined.

Keywords: land transaction; land inheritance; legal inheritance; disposition of property upon
death; transfer of holding

1. Introduction

In this study, we highlight two topics. First, after the presentation of the
legislative background and general rules of Hungarian land transaction, the rules
pertaining to the inheritance of agricultural land are analysed. Within this scope,
we emphasise the regulation of land inheritance based on the disposition of property
upon death, which contains special rules. Within the framework of this section, during
the introduction of the general land transaction dispositions, we also show the
possibilities of acquiting ownership for legal persons. Second, the issue of the transfer
of holding inter vivos is analysed.

Both topics are interesting because the Hungarian legislator is lagging behind
Western BEuropean countries in the development of regulation. In most of these
countries, special rules can be found for the acquisition of ownership of agricultural
land through both legal inheritance and disposition of property upon death. Special
rules have also been laid down for the transfer of agricultural holdings inter vivos.
In these areas, the Hungarian legislator lays down special rules only for agricultural
inheritance with a disposition of property upon death. In other areas, we must start
from the general rules of civil law, which of course, does not consider the special nature
of agricultural land and farms. From an economic viewpoint, it is necessary to embed
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these special provisions in the Hungarian legal system so that the lands and farms
remain together and be subject to continuous and appropriate cultivation.

2. Specialties of the Hungarian land transaction regulation

According to the Accession Treaty (23 September 2003) and point 3 of its
Annex X — on the free movement of capital'?2 — Hungary may maintain in force for
seven years from the date of accession the prohibitions laid down in its legislation
existing at the time of the signature of this Act on the acquisition of agricultural land by
natural persons who ate non-residents or non-citizens of Hungary and by legal
persons.? With Decision 2010/792/EU (20.12.2010), the European Committee agreed
to maintain the land moratorium until 30 April 2014,* at which end it was necessary to
legislate a new act on land transaction in Hungary.5 Thus, Act CXXII of 2013 on
Transactions of Agricultural and Forestry Land (hereinafter referred to as Land
Transaction Act)® was adopted, and entered into force on 1 May 2014.

The Land Transaction Act was the first cardinal act in this sector adopted among
the others prescribed by the Fundamental Law. The partly cardinal act, Act CCXII of
20137 (hereinafter referred to as Act on Land) was also adopted, which is on certain
provisions and transition rules related to Act CXXII of 2013 on Transactions of
Agricultural and Forestry Land. In addition, two other cardinal acts will be adopted,
namely the act on agticultural holdings and on integrated agricultural production.?

The Land Transaction Act governs the acquisition of ownership of and usufruct
rights on agricultural and forestry land (hereinafter referred to as land), use of land, and
monitoring of restrictions on land acquisitions, and contains provisions on local land
commissions.’

1 See more: Korom 2013, 11-24.

2 See more: Fodor 2010, 115-130.

3 Benedek 2005, 13.; Kurucz 2008b, 12.

4 Korom 2009, 7-16.; See more about the end of land moratorium: Téglasi 2014, 155-175.

5> See more about the new Land Transaction Act: Csak 2010b, 20-31.; Csak & Hornyak 2013b,
12-17.; Csak & Szilagyi 2013, 220-224.; Jakab & Szildgyi 2013, 52-57.; Kapronczai 2013, 79-92.;
Kurucz 2008a, 13-22.; Prugberger 2012, 62—65.; Szilagyi 2013, 110-111.; Vass 2003, 159-170,;
Alvinez 2013.; Miké6 2013, 151-163.; Andréka 2010, 7-19.

¢ For more about the analysis and its history, see: Csak & Hornydk 2013a, 7-10.; Csdk &
Prugberger 1994, 489—497.; Hollé 2013, 111-140.; Hornyak 2014, 117-121.; Horvith 2013,
359-3060.; Kecskés & Szécsényi 1997, 721-729.; Novotni 1992, 30-104.; Olajos 2002b, 13-17;
Olajos 2002a, 8—12.; Prugberger 1989, 609-617.; Prugberger 1990, 149-156.; Prugberger 1993,
6—14.; Prugberger 1995, 232-234.; Prugberger 1998, 276-287.; Prugberger & Olajos 1999,
165-185.; Raisz 2014, 125-142.; Tanka 2013, 109-136.; Zsohar 2013, 23-24.

7 Certain provisions of the act according to Fundamental Law Article P) Section (2), and other
certain provisions of the act according to Fundamental Law Article 38 Section (1) are considered
to be the cardinal act. Act on Land 107. §

8 Fundamental Law Article P) Section (2).

9 Land Transaction Act 1. § Section (1).
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The scope of this Act shall cover the acquisition of ownership of land under any
title and by any means, but not including where ownership is acquired by way of
intestate succession, offer to the State in probate proceedings, through expropriation,
or through auction for the purpose of indemnification.!® Thus, the scope of the Land
Transaction Act does not cover the acquisition of ownership of land by way of intestate
succession. Therefore, we must use the general rules of the law of succession based on
the Civil Code. However, the act contains special rules for the acquisition of ownership
of land by testamentary disposition.

The Act applies to all lands located in the territory of Hungary!!; however, the
rules on agricultural holdings will be governed in a specific act, although only
conceptual definitions relating to agricultural holding!? can be found in the Land
Transaction Act.

In principle, the ownership of land may be acquired by domestic natural persons
and EU nationals. The Land Transaction Act introduced the concept of a farmer, and
only those people who meet these criteria can take part in the domestic land market.!3
In the case of the land acquisition limit, the size of land that can be acquired by a
farmer and someone other than a farmer who is a close relative of the person
transferring the ownership right of the land may not exceed 300 ha.!4!5 Other than
farmers, domestic natural persons and EU nationals may acquire the ownership of land
if the size of the land does not exceed 1 ha (previously, domestic natural persons could
acquire the ownership of a maximum 300 ha land!¢).

Currently, the ownership of agricultural land can only be acquired by certain legal
persons, and they can only acquire it with special conditions. Among legal persons,
ownership of land can be acquired without any restrictions by the State and with
conditions by a listed church or the internal legal entities thereof under a maintenance
or life-annuity agreement, an agreement for providing care, or a contract of gift, and by
testamentary disposition.

10 Tand Transaction Act 6. § Section (2).

11 Land Transaction Act 5. § Point 17. Agricultural, forestry land: shall mean any parcel of land,
irrespective of where it is located (within or outside the limits of a settlement), registered in the
real estate register as cropland, vineyard, orchard, garden, meadow, permanent pasture
(grassland), reed bank, or forest or woodland, including any parcel of land shown in the real
estate register as non-agricultural land noted under the legal concept of land registered in the
Orszagos Erdéallomany Adattar (National Register of Forests) as forest.

12 Land Transaction Act 5.§ Point 20. Agricultural holding: shall mean the basic organization
unit of production equipment and other means of agricultural production (land, agricultural
equipment, other assets) operated with the same objective, functioning also as a basic economic
unit by way of economic cohesion.

13 Land Transaction Act 5.§ Point 7. Regarding the concept of a farmer, see: Olajos 2013,
124-125.; Raisz 2017b, 72.

14 For more about exceeding the land acquisition limit, see: Hegyes 2017, 116-118.

15 According to the Land Transaction Act 5. § Point 13, close relative shall mean spouses, next
of kin, adopted children, stepchildren, foster children, adoptive parents, steppatrents, foster
parents, and siblings.

16 Csak 2010a, 104-105.
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Ownership of land may also be acquired by a mortgage loan company, but only
subject to the limits and for the duration provided for in the Act on Mortgage Loan
Companies and Mortgage Bonds.!'” It can also be acquited by the municipal
government of the community where the land is located for the implementation of
public benefit employment programs and social land programs, for urban development
purposes, and if the land is a protected site of local importance to protect the land
under the Act on Protection of the Natural Environment.’8 A further favourable rule
for these legal persons is that the rule of the land acquisition limit, land possession
limit, and preferential land possession limit shall not be applied to them.! In addition,
other legal persons, third-country natural persons, and foreign states (including their
provinces, local authorities, and the bodies thereof) may not acquire ownership of the
land.

Ownership acquisition rights shall exist on condition that the acquiring party
undertakes in the contract for the transfer of ownership not to permit third-party use of
the land, and to use the land himself, and in that context, to fulfil the obligation of land
use. The party further agrees not to use the land for other purposes for a period of five
years from the time of acquisition. In addition, ownership acquisition rights shall exist
on condition that the acquiring party provides a statement enclosed with the contract
for the transfer of ownership of having no outstanding fee or other debt owed in
connection with land use, as established by final ruling relating to any previous land use.
Moreover, the party must not have been found to be involved during the petiod of five
years before the acquisition in any transaction aiming to circumvent restrictions on land
acquisitions.20

In the case of a land transaction between living persons,?! the approval of the
competent authority, as a public law tool, is a special regulatory instrument.
We highlight the pre-emption rights as a civil law tool.

Transactions in the case of land acquisition can be classified into three groups in
respect of approval of the competent authority. The first group includes the acquisition
of ownership of land by sales contract. The second group includes the acquisition of
ownership of land under other titles, and the third group consists of land acquisition
for which the approval of the competent authority is not required. In the case of the
approval of the sales contract by the competent authority, the sales contract shall be
communicated to the holders of pre-emption rights by way of public notice through the
notary.

17 Act XXX of 1997 on the mortgage credit institution and mortgage 10. § (4) Real estate
qualifying as agricultural and forestry land according to the Act on the Transactions of
Agticultural and Forestry Land can become the ownership of a mortgage credit institution only
temporarily for a maximum period of one year from the date of acquisition through liquidation
or enforcement proceedings.

18 T.and Transaction Act 11. § (1) and (2).

19 T.and Transaction Act 16. § (7).

20 See for more: Csak & Hornyak 2013b, 12—17.; Csak & Hornyak 2013a, 7-10.

2l See for more: Andréka & Olajos 2017, 410-424.; Szilagyi et al. 2019, 40-50.; Raisz 2017a,
434-443.; Szilagyi 2018, 182-196.
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The agricultural administration body shall then check and examine the sales
contract and statement of acceptance, and adopt a decision within 15 days of receipt of
the documents for the refusal of approval of the contract of sale if one of the cases
listed in the act occurs. If the agricultural administration body decided not to refuse the
approval of the sales contract, it shall contact the regional body of the Magyar Agrar-,
Elelmiszergazdasagi és Vidékfejlesztési Kamara (Hungarian Association of Agriculture,
Food, and Rural Development) where the land affected by the contract is situated,
namely the local land commission, to make its opinion. The local land commission shall
consider the local situation, public knowledge, and criteria specified in the act. Based on
these criteria, the local land commission shall formulate its opinion whether to support
the approval of the sales contract of the holders of pre-emption rights listed in the
protocol or the buyer. The agticultural administration body shall consider the opinion
of the local land commission in its decision, consider again the conditions of approval
or refusal of the sales contract, and shall make its resolution, which shall be endorsed.

3. Special rules relating to agricultural inheritance — disposition of property upon
death

In the case of a disposition of property upon death, the same restrictions shall be
applied to the acquisition of ownership of land as to other acquisitions of ownership
falling within the scope of the Land Transaction Act. In the case of a disposition of
property upon death, a situation can easily occur that a person who cannot be qualified
as a farmer?? will be named as an heir by the testator. However, for them, the legislator
has set a strong limit on the size of the area that can be acquired. As a general rule, a
non-agricultural resident natural person and national of a Member State can acquire
ownership of land if the size of the land in his possession, including the size of the land
to be acquired, does not exceed 1 ha. An exception to this is when a non-farmer
resident natural person or national of a Member State is a close relative of the person
transferring the ownership.2* In the case of close relatives who cannot be qualified as
farmers, the general land acquisition limit applicable to farmers must be considered so
they can acquire the ownership of agticultural land up to 300 ha.25 Of course, in the
case of a testamentary disposition, these limits must also be considered and the land
acquisition limit of 1 ha, or where applicable, 300 ha, may not exceed the total area of
all land owned by the heir, so pre-existing and inherited land.

22 For more regarding who qualifies as a farmer, see: Olajos 2013, 121-135.; Raisz 2014, 125—
142.; Szilagyi 2015, 44-50.

23 See for more: Szilagyi 2013, 110-111.

24 Land Transaction Act 10. § (2), (3).

2> Land Transaction Act 16. § (1).
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In the case of a disposition of property upon death on land ownership, the
approval of the agricultural administration body is also required.2¢ Therefore, the
testamentary heir — only in the case that sthe) would not be the legal heir of the testator
in the absence of a will — who is the contractual heir named in the agreements as to
succession, and the donee of the testamentary gift contract can acquire ownership of
the land only with the approval of the authority.??

Regarding the approval of acquisiions of land by way of testamentary
disposition, the provisions on pre-emption rights, holders of pre-emption rights, on
statements of acceptance made by holders of pre-emption rights, on the protocol and
the owners’ right to choose, and on the related designations to be made by the
agricultural administration body shall be ignored. Another difference to the approval of
the sale contract by the competent authority?® is that in these proceedings, the opinion
of the local land commission is not necessary.

The agricultural administration body shall consider the eligibility of the heir and
whether testamentary disposition is predisposed to breach or circumvent restrictions on
land acquisitions. The agricultural administration body shall communicate the decision
to the public notary as well.

In the case of the acquisition of land ownership with a disposition of property
upon death, certain special rules shall also be applied in the proceedings. The public
notary can contact the agricultural administration body without sending the disposition
of property upon death. In this case, the public notary’s request must contain the
information available to the public notary on the heir in respect of the land affected by
the disposition of property upon death.?? The procedure begins on the day following
the receipt of the public notary’s request to the agricultural administration body.3
The agricultural administration body shall also examine whether the transfer of the
estate would not result in a breach or circumvention of the restricion on the
acquisition of ownership.

If the agricultural administration body refuses to approve the acquisition of title
by the heir, and the land in question is transferred under State ownership and assigned
to the National Land Fund, the heir shall be entitled to compensation. The amount of
compensation shall cover the value established by the appraisal of the property, minus
the estate debt falling upon the State, as the heir. The person exercising ownership
rights shall make provisions about prepating the appraisal and payment of
compensation within 60 days from the date of acquisition. This disposition shall not be
applied if the ownership acquisition of the State occurred because the heir disclaimed
the inheritance. This provision was entered into the law based on decision No 24 of
2017 of the Constitutional Court.

26 Land Transaction Act 7. § (1).

27 Orosz 2015, 75.

28 For more about the approval of the authority, see: Jani 2013, 15-28.

29 Identity data, citizenship, address.

30 Act CCXII of 2013 on certain provisions and transition rules related to Act CXXII of 2013
on Transactions of Agticultural and Forestry Land 41. §
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The special rules on the disposition of property upon death are fundamentally
applicable to the inheritance of land as the scope of the act extends to land. A special
rule is included in the general inheritance rules of the Civil Code, which applies
specifically to agricultural holdings, in connection with the disclaimer of inheritance.
Based on this, the heir shall be entitled to separately disclaim inheritance of a farmland,
its equipment, accessoties, livestock, and tools and implements if he is not engaged in
agricultural production by profession. With this rule, the Act provides the opportunity
that a successor who is engaged in agricultural production by profession can possibly
receive the agricultural land and adherent instruments. This rule was considered
favourable anyway, because according to the main rule, the successor can refuse the
estate only as a whole, and only by the abovementioned inheritance assets can be
disclaimed separately by the successor.

In the current regulation, we mention the providing of statements necessary for
the acquisition of ownership, the land acquisition limit, and institution of the approval
by the competent authority as the limitation of the freedom of testamentary disposition.
The acquisition of ownership based on a disposition of property upon death also
requires declarations from the acquirer.?! The question arises as to the justification for
making such declarations in the case of a disposition of property upon death, since if
the acquisition of ownership by inheritance is made conditional, if the heir does not do
so, he cannot acquire ownership of the land, which is contrary to the will of the testator
and thus a barrier to freedom of will.

The rules in force since 2014 mainly restrict the freedom of choice of the subject
and freedom of content. The declarations to be made by the transferee as the
conditions of the acquisition of ownership will restrict the testator’s free choice of
subject, because if the named heir cannot make the necessary declarations, the authority
will not give the required approval. Thus, the heir in the disposition of property upon
death cannot inherit the land.

In addition to the freedom of choice of subject, the land acquisition limit also
restricts the freedom of content, as the testator can only benefit the person whose land,
together with the land he or she already owns, does not exceed the maximum according
to law. However, the testator has the option of leaving his lands to his heir in such a
way that the size of the lands owned by the heir remains within the land acquisition
limit. This can, however, mean restricting the freedom of content if for example, the
testator’s will originally intended to become the ownership of the testamentary heir of
all his lands, but for this reason, he will leave only a certain portion of his lands to the
named heir.

The authority’s approval is also a restriction on both directions of the freedom
of testamentary disposition, because the agricultural administration body examines each
named heir to confirm whether the conditions of the acquisition of ownership are met.
If it considers that one of the heirs cannot fulfil the conditions, the authority will not
approve the acquisition of ownership in respect of that named heir.

31 See for more: Csak & Hornyak 2013b, 12—17.; Csak & Hornyak 2013a, 7-10.
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Since the aim of the legislator with the enactment of the Land Transaction Act in
2013 was to acquire ownership of the land by a person who is able and willing to
cultivate it,%2 it is fully compatible with the purpose of enacting the law that even in the
case of the acquisition of ownership by a disposition of property upon death, the legal
restrictions must be complied with. If a disposition of property upon death were not
subject to the restrictions set out above, the strict rules of the Land Transaction Act on
the acquisition of ownership by contract of sale could be easily circumvented.
However, another important principle is that of the freedom of testamentary
disposition. The question is which principle shall we put before the other.
Which principle is more important? The %t the land belong to him who is able to cultivate it
introduced into the agricultural land circulation by the legislator, or the freedom of
testamentary disposition in the Civil Code, which is the basis of the right of
inheritance? The former principle was intended as a guideline by the legislator,
but is reinforced by purposes of the property policy set out in the preamble of the Land
Transaction Act to which certain provisions of the Land Transaction Act have been
subordinated. Based on this, the Land Transaction Act should serve to suppress the
access of non-farmers to land and to eliminate speculation.?? In contrast, the principle
of freedom of testamentary disposition, which derives from the freedom of disposition
of the owner, can be seen as a universal principle of legal systems based on civil private
property 3* and has been part of our legal system since 1715.35

Our proposal would be to amend the regulation by disposition of property upon
death — in the present case, the disposition of property upon death is expressly meant
by a will — to allow the named heir to meet the conditions of the Land Transaction Act
within a specified period, so that the applicability of the will of the testator would
depend on the heir’s decision. This would only be possible on the basis of a will,
since the unilateral declaration of the rights of the testator, the content of which can
only be known to the heirs only after the testator’s death, in the probate proceedings is
therefore not known or certain to inherit.

In the regulation of land circulation, the legislator treats the inheritance based on
a disposition of property upon death and inheritance based on legal succession
differently. The acquisition of ownership of land by way of disposition of property
upon death falls within the scope of the Land Transaction Act. Thus, the legislator sets
special rules for this, but removes the legal succession from the scope of the act.
Therefore, we apply the general rules to them. Assuming that the restriction of the right
to property and right to inheritance is due to the enforcement of property policy
principles, and the main consideration in the regulation is the preference for the
acquisition of ownership by the farmer, then the different regulation of legal inheritance
compared to succession based on disposition of property upon death is not acceptable.

32 The debate on the new land act pp. 8.

33 The debate on the new land act pp. 8.

34 Anka 2014b, 430.

3 Act XXVII of 1715 on wills abolished the principle that only a will that provides for the entire
estate of the testator is valid. See: Teller 1939, 228.
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After all, in the case of legal inheritance, the heir shall not meet any special conditions
based on property policy principles, but in the case of a disposition of property upon
death, the condition for the acquisition of ownership is compliance with the conditions
specified in the Land Transaction Act. The only reason for this can be that the
legislator had in mind the prevention of speculative land acquisition, which we cannot
talk about in the case of legal inheritance. As such, its restriction is not justified in this
respect. However, in the case that inheritance based on disposition of property upon
death is possible, it is necessary to make the acquisition of ownership conditional under
this title.

However, it would be worthwhile to consider the objectives of the property
policy and keep them in mind when laying down the rules in the case of legal
inheritance as well. In addition, the specific nature of agricultural land should be
considered in the regulation of legal inheritance, and the testrictions on land acquisition
should be applied in this process — of course adapted to the rules of legal inheritance.
We recommend that this shall be ensured by placing forward the person bound to the
land — the farmer in this case — in the order of succession by following the examples of
the legal regulations of Western European countries. These special rules could be
developed either in the future act on agricultural holdings or possibly in a land
inheritance act.

4. Transfer of holding inter vivos

The Hungarian legislator is lagging behind Western European countries in
relation to the development of rules on the transfer of holding inter vivos, because in
those countries, there is a special solution and regulation in the agricultural law for this
situation. Legislation on agricultural holdings, which is a cardinal act under Article P) of
the Fundamental Law, has not yet been created, and currently, the Land Transaction
Act, the only one of the legal acts prescribed for the area by the Fundamental Law,
does not contain a special rule in this regard. In Western European countries,
the contract for the transfer of the holding is found, and the main aim is to keep it
together. In the absence of special regulations, we can proceed from the provisions of
the Civil Code (Act V of 2013). The option regulated by the Civil Code is the transfer
of fiduciary assets. Under a fiduciary asset management contract the fiduciary (recipient
of the holding) undertakes to manage the assets, rights, and receivables entrusted to
him by the principal (transmitter of the holding) in his own name and on the
beneficiary’s behalf, and the principal undertakes to pay the fee agreed upon.
Thus, the agricultural holding becomes the property of the fiduciary, which operates it
for a fee in its own name but for the benefit of the named beneficiary. The beneficiary
may request from the fiduciary the release of the holding and its benefits in accordance
with the provisions of the contract. The holding thus taken over is separate from the
fiduciary’s own assets and is not part of his legacy. However, under the provision of the
Land Transaction Act introduced on 1 July 2020, ownership of land may not be
acquired by way of a fiduciary asset management contract. Therefore, we cannot find
regulations on the transfer of holding inter vivos in the present Hungarian legal system.
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5. Closing thoughts

We consider that specific rules of land succession shall be adopted within the
national legislation. The reason on one hand is to eliminate the fragmentation of estate
structure, while using the general rules of succession for intestate succession lands may
be easily fragmented. The purpose of introducing sui generis rules of land succession
would be to hold the land as a unit. On the other hand, it should be considered during
the establishment of rules — which is not considered by the general rules of succession
— that such a person shall be the heir who is competent, has special skills, and has
practice in land cultivation. This would ensure the land is properly farmed.
There are special rules for the acquisition of ownership of land by testamentary
disposition.3¢ Therefore, in this case, the special nature of land was considered during
the establishment of regulation. It would be worthwhile approaching the rules of
intestate succession to this. In addition, the purpose of the principles behind the land
transaction is to promote acquisition by those people who are able and willing to
cultivate the land, but it is not provided in the case of using the general rules for
intestate succession. The provision of testamentary disposition should be reconsidered
to avoid a chance of speculative land acquisition, and specific rules should be
established in one system for both intestate succession and testamentary disposition.??

36 See for more: Olajos, Csak & Hornyak 2018, 5-19.
37 See for more Hornyak 2019.; Hornyak 2018, 107-131.
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Abstract

This paper presents two important aspects of the structural transformation of the agricultural sector of the
Republic of Croatia. First, there is an analysis of the legal regulation of the acquisition of agricultural land by
Joreigners by which Croatia has aligned its rules on the acquisition of real property with EU law. In particular,
attention is drawn to the differences in the legal position of foreigners depending on whether they are nationals or
legal persons of EU Member States or from third countries, as well as on the grounds on which they acquire
agricultural land in Croatia. Second, the author points to the new regulation of family agricultural holdings of
2018 (Family Agricnltural Holdings Act) and bighlights the importance of the separate regulation of family
agricultural holdings for the development of Croatian agriculture, particularly with regard to the existing structure
of agricultural holdings and the structure of the farm labour force.
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of establishment, free movement of capital.

1. Introduction

In the Republic of Croatia, structural agricultural reform started immediately
after the country’s independence. This was also the time of all other legal and economic
reforms that were necessary for the introduction of a market economy and the
abolition of social ownership. The transformation of Croatia’s agricultural sector
became particularly intensive at the time of the country’s accession to the European
Union (1 July 2013)! when the development of agriculture had to be adjusted to the
new economic circumstances and to the European Common Agricultural Policy.
The positive outcomes of those processes tresulted in an increase in the overall
agricultural production of the Republic of Croatia following accession.2 The value of
the output of the agricultural industry in 2018 was 5.2% higher than the previous year
(HRK/htvatska kuna 17.308/approx. EUR 2.308).3
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! See the Report of the Technical Team of Staff and Consultants in The World Bank 2019, 7.

2 In the period from 2014-2017, total agricultural production increased by 2.6 when compared to
the period from 2000-2013 before accession to the European Union. See Bratic, Grgic & Krznar
2019, 487, 494.

3 Data taken from the Croatian Bureau of Statistics 2019.
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According to Eurostat data, in 2019 the share of the agriculture, forestry and
fishing sector in the Republic of Croatia, in gross value added, amounted to 3.6% while
the employment rate in that sector was 6.2%.* However, in the past several years, some
negative trends have been observed, such as the fall of the employment rate in the
agricultural sector (in relation to overall employment) and a smaller share of farmers’
income compared to wages in the rest of the economy.> The share of gross value added
of the agriculture, forestry and fishing sector in the Republic of Croatia from 1995 to
2019 varied from 5.7% to 2.9% and at the same time, a multi-year fall in the share of
gross value added of the agricultural sector in the GDP structure was observed.®
The reform of the agricultural sector continues to be a very complex process requiring
the coordination of vatious strategies and policies at both national and international
levels.

Gross value added and employment by economic activity

AGRICULTURE, FORESTRY AND FISHING
GDP STRUCTURE % (1995-2019)

Agriculture, forestry and fishing

FES LT T s s 55
Joos vaesceaicn o B [empioment &
Figure 1
Croatia: Gross value added and employment by economic activity — agriculture, forestry
and fishing?

4 See European Commission — Eurostat 2020.

5 See European Commission 2020.

¢ See the Croatian Bureau of Statistics 2020b.

7 This picture is taken from European Commission — Eurostat 2020. Data obtained from the
Croatian Bureau of Statistics 2020b.
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Jobs and growth in rural areas - (FU27) - Croatia
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Flgure 2
Croatia — Jobs and growth in rural areas®

The dynamics of the structural transformation of the agricultural sector, among
other factors, has also been significantly impacted by the very slow development of the
agricultural land market in the Republic of Croatia. Agricultural land prices are relatively
low although in the last few years we have been witnessing a slight rise.” The main
reasons for such a trend have been the fragmentation of ownership of agricultural land,
privately or socially owned, a large number of diverse types of crops grown, the
segmented legal system of the organisation of agricultural activities, uncoordinated
public registers of agricultural land (land register, cadaster, ARKOD — the land parcel
identification system, and the like), the lack of investment in agricultural land due to the
very low purchasing power of Croatian citizens, and a shortage of farm labour.
Most agricultural land is privately owned (70%) and as much as 30% of agricultural land
in the Republic of Croatia is state owned. Such a high percentage of state-owned
agricultural land is the consequence of a complex process of transformation of social
ownership of agricultural land after the abolition of the socialist system. The abolition
of the social ownership of agricultural land was carried out by its transformation into
state ownership. Disposal of private agricultural land is governed by general property
law provisions!® while the models of disposal of state-owned agricultural land is
regulated by separate and very complex provisions of the Agricultural Land Act.!!
Indeed, the search for optimum models of disposal and management of state-owned
agricultural land has lasted for a very long time.

8 This picture is taken from the website of the European Commission 2020.

 Data obtained from the Croatian Bureau of Statistics — on agricultural land prices in 2019;
in comparison with 2018, they show a slight increase in the prices of agricultural land. In 2019,
the average prices of purchased arable land in the Republic of Croatia amounted to HRK 25,184
per hectare (approx. EUR 3,350.00 per hectare), of meadows to HRK 13.963 (approx. EUR
1.862) and of pastures to HRK13.458 (EUR 1.794). These data are obtained from the Croatian
Bureau of Statistics 2020a.

10 See the Act on Ownership and Other Real Rights.

11.OG Nos 20/18,115/18, 98/19.
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Since the independence of the Republic of Croatia in 1991, when the first
Agricultural Land Act was adopted, there have been several reforms of the model of
disposal of state-owned agricultural land.!2 There have also been several reforms of the
rules on the acquisition of agricultural real property by foreigners (including agricultural
land) aimed at harmonising them with the law of the European Union. At this point in
time, there are still various restricions on the acquisition of agricultural land by
foreigners applied differently to citizens and legal persons from the European Union
and to foreigners who are nationals of third countries.

G 16-1. POLJOPRIVREDNA POVRSINA PO KATEGORIJAMA G 16-2. UKUPNO ZASIJANE POVRSINE U 2017.
KORISTENJA U 2017. TOTAL LAND SOWN, 2017
AGRICULTURAL LAND AGRICULTURAL LAND, BY TYPE OF CULTIVATION, 2017 et pounée, jagode, cripéa
ukrasno bilje i sjiemenski usjevi i presadnice
B ) Fresh vagetable, strawberries, flowers
rtniaci rasadnici, kosaracka vrba ugari and ornamental plants and seed crops
maslinici m,,ef, i boZicna drvea Fallow land  and seedlings
| Oitogowes  ggn,  Mrsers, Oerullons 2% 13% mahunarke za suho zn
vinogradi {29, 0.1% a rostmas trees t no
Vineyards 0,1% korjenasti i gomoljasti usjevi gf;z pukses
15% ~ Root and tuber crops )
P ; 37% ~
vocnjaci oranice i vrtovi — ‘
Orchards Arable land zelena krma s oranica i vrtova
PRIVATE 200 e Green fodder from
& gardens bie land
AGRICULTURAL 54,5% ??3 e la
LAND i \
70% i travnjaci industrijsko bille
(ivade i pagnjaci) Industrial plents i
Permanent grassland 231% Zitance
(meadows and pastures) Corealks
40,6% 56,6%
Figure 3

Croatia: Agricultural land — by type of ownership and cultivation'3

In addition, the transformation of the agricultural sector is also significantly
impacted by the fact that agricultural production in Croatia has largely been achieved by
agricultural holdings organised in the form of small family farms, i.e. family agricultural
holdings (obiteljsko poljoprivredno gospodarstva/ OPG). Family agricultural holdings have for
years been defined as “strategically important organizational forms of agricultural holdings in the
Republic of Croatia to achieve the goals of sustainable development or to accomplish the principles of
general safety of food and preservation of agricultural resources, along with the enhancement and increase

12 The first Agtricultural Land Act in the independent State of Croatia was adopted in 1991.
After that, new agricultural land acts were adopted in 2001, 2008, 2013. At present,
the Agticultural Land Act of 2018 is in force (OG Nos 20/2018, 115/2018, 98/2019) containing
separate provisions on the disposal and ownership of agricultural land by the Republic
of Croatia (leasing, temporaty use, exchange, sale, dissolution of joint ownership, establishment
of the right to build, establishment of the right of easement). In various analyses of the
problem, it is emphasised that ineffective management of state-owned agricultural land is mainly
the result of long-lasting administrative proceedings, uncoordinated land and cadastral registers,
restrictive criteria for the selection of bids, restrictive requirements for the protection of land,
agricultural practices and the lack of subsequent examination of the compliance with the strict
criteria following the allocation of state-owned agticultural land. See the Report of the Technical
Team of Staff and Consultants, The World Bank 2019, 8, 9.

13 Diagrams from the Croatian Bureau of Statistics 2018, 259.

The data on state-owned agricultural land are taken from the World Bank 2019, 8.
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of competitiveness and the strengthening of the social, welfare, economic and ecological role of family
agrienltural holdings””'* According to the data on the website of the Paying Agency for
Agriculture, Fisheries and Rural Development,!5 in the Farmers Register of 2019, of
the total number of agricultural holdings, there were as many as 162,966 family
agricultural holdings (95.5%).16

FAMILY SELFSUPPLY
AGRICULTURAL AGRICULTURAL CRAFTS OTHERLEGAL  COMPANIES  COOPERATIVES TOTAL

HOLDINGS HOLDINGS PERSONS

162.966 2.032 2.251 205 2.846 362 170.662

95,5 %

Figure 4
Registered agricultural holdings in Farmers Register (2019)”

This paper presents two important aspects of the structural transformation of
the agricultural sector of the Republic of Croatia. First, there is an analysis of the legal
regulation of the acquisition of agricultural land by foreigners by which Croatia has
aligned its rules on the acquisition of real property with EU law. In particular, attention
is drawn to the differences in the legal position of foreigners depending on whether
they are nationals or legal persons of EU Member States or from third countties,
as well as on the grounds on which they acquire agricultural land in Croatia. Second,
the author points to the new regulation of family agricultural holdings of 2018 (Family
Agricultural Holdings Act)!'8 and highlights the importance of the separate regulation of
family agricultural holdings for the development of Croatian agriculture, particularly
with regard to the existing structure of agricultural holdings and the structure of the
farm labour force.

14 Taken from the Final Draft of the Family Agricultural Holdings Act.

15 For more, see the site Paying Agency for Agriculture, Fisheries and Rural Development 2020a.
16 See the website of the Paying Agency for Agriculture, Fisheries and Rural Development
2020b.

17 Data taken from the website of the Paying Agency for Agriculture, Fisheries and Rural
Development 2020b, 20.

18 OG Nos 29/2018, 32/2019.
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2. Acquisition of agricultural land by foreigners
2.1. Agricultural land as a resource of interest to the Republic of Croatia

The Constitution of the Republic of Croatia sets forth that agricultural land is a
resource of interest to the country and enjoys its special protection.!?
This constitutional proclamation is the legal basis for the regulation of a whole series of
special obligations and restrictions for the owners of agricultural land laid down in the
Agricultural Land Act.202! For instance, there are obligations to maintain agtricultural
land in a good condition, to cultivate it by applying necessary agricultural-engineering
measures, to pay a fee for a possible change of use of agricultural land for non-
agricultural purposes, and the like.2? If the owner does not fulfil these obligations of
maintaining agricultural land, the competent public authority may institute a procedure
of sequestration, i.e. seizing the agricultural land from the owner’s possession and
leasing it to another person.?? Failure to meet the obligations of ownership of
agricultural land is considered to be a misdemeanour for which fines may be imposed.2*
The act of proclaiming agricultural land as a resource of interest to the Republic of
Croatia has also been the basis for the stipulation of the acquisition of ownership of
agricultural land.

2.2. Acquisition of agricultural land

The general provisions of the Property Act on the acquisition of ownership
apply to the private acquisition of ownership of agricultural land (by natural and legal
persons). It may be acquited on the basis of a legal transaction, by succession,

by a court decision or a decision of another competent authority, or by law (Art. 114/1
PA).

19 Article 52/1 of the Constitution of the Republic of Croatia lays down that “#he sea, seashore,
islands, waters, air space, mineral resources, and other natural resources, land, forests, flora and fauna, other
components of the natural environment, real estate and items of particular cultural, historical, economic or
ecological significance which are specified by law to be of interest to the Republic of Croatia shall enjoy its special
protection.”’

20 Pursuant to Art. 52/1 of the Constitution, “any asset of interest to the Republic of Croatia and the
manner in which the resources may be used and exploited by holders of rights thereto and by their owners, as well
as compensation for any restrictions as may be imposed thereon, shall be regulated by law.” This means that
the restriction of ownership, as a resource of interest to the Republic of Croatia, may not be
prescribed by any administrative act or regulation but only by law. According to the Property
Act, such restrictions of ownership are considered as particular statutory limitations of
ownership (Art. 32).

For more see 2013, 42.

2l Pursuant to Art. 52/1 of the Constitution, the Agticultural Land Act (OG Nos
20/2018,115/2018, 98/2019) expressly provides that agricultural land, as a resource of intetest
to the Republic of Croatia, enjoys its special protection (Art. 2/1).

22 See, for example, Arts 4,6,7,14,18, Agricultural Land Act.

23 See Arts 14, 15 Agricultural Land Act, Art. 32/3-7, Property Act.

24 See Arts 91-97 Agricultural Land Act.
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For any of the listed legal titles, the prerequisites for acquisition are laid down in
the Property Act.?5 Private ownership of agricultural land under any of these legal titles
may be acquired by any domestic natural or legal person.

The general provisions on the dissolution of co-ownership on immovable
property also apply to the division of the private co-ownership of agricultural land.2
Indeed, when co-ownership of agricultural land is divided, a co-owner, having
a particularly serious reason, may request that the whole immovable becomes his or her
property and that he or she would pay off all other heirs for their co-owned shares.
At the time of the dissolution of co-ownership, a co-owner of agricultural land engaged
in an agricultural activity is thus considered to have a particularly serious reason to
become a sole owner of agricultural land. Such a co-owner may request the court to
carry out a civil partition by payment regarding agricultural land in order to become its
sole owner by buying out other co-owners for their co-ownership shares. The rule set
forth in the Inheritance Act?” is based on the same concept according to which
a co-owner, dealing with agricultural activity, may request, already in succession
proceedings, that the entire inherited agricultural land becomes his or her property after
all other heirs are bought out in accordance with their inherited shares (Art. 143/2
Inheritance Act).28 To acquite this right, the heir who is a farmer does not even have to
show in the succession proceedings the probability of a justified need for such a
division of the inherited agricultural land. It is enough for him or her to prove the
status of farmer in accordance with specific regulations on agricultural activities (e.g. by
being listed in the Farmers Register).

However, separate rules are envisaged for the dissolution of co-ownership of
agricultural land jointly owned by the Republic of Croatia and private persons
(Arts 75,76 of the Agricultural Land Act). In such cases, whenever it is possible,
dissolution is carried out by geometrical partition, i.e. by parcelling land whereby each
co-owner acquires a particular plot created by partition. Such a division is allowed only
if the cadastral units of agricultural land, created by division, are not smaller than
0.5 hectares. Only exceptionally may co-ownership be dissolved by a civil partition by
payment, so that a person acquires ownership of the whole agricultural land. This is
possible only if the share owned by the Republic of Croatia is smaller than 50% of the
entire area of the agricultural cadastral unit. If the co-ownership share of the RoC is
larger than 50% of the entire area, and it is not possible to carry out geometrical
partition, the only way of dissolving co-ownership would be civil partition by payment
in favour of the RoC. In that case, ownership of the entire cadastral unit of agricultural
land is acquired by the RoC and the private person involved will be paid for the value
of his or her co-ownership share.

25 For more see 2013, 90-92.

26 See Arts 47-56 PA.

For more, see Josipovi¢ 2013, 78-80.

270G Nos 148/2003, 163/2003, 35&2005, 127/2013, 33/2015, 14/2019.

28 Until all other heirs have been paid for the value of their co-ownership shares of agricultural
land, they hold lien over the agricultural land which an heir, who is a farmer, has inherited
(Art. 143/3 Inhetitance Act).

106



Tatjana Josipovic Journal of Agricultural and
Acquisition of Agricultural Land by Foreigners and Family Environmental Law
Agricultural Holdings in Croatia — Recent Developments 30/2021

The acquisition of ownership of state-owned agricultural land is provided for
by separate provisions of the Agricultural Land Act.2? This Act expressly lays down the
models of disposal of agricultural land depending on its purpose (e.g. leasing, temporary
use, exchange, sale, sale by direct agreement, giving it for use based on direct
agreement, dissolution of co-ownership, establishment of the right to build,
establishment of the right of easement). Disposal of state owned agricultural land is also
based on several very important rules: disposal must ensure the protection and the
upgrading of economic, ecological and other interests of the Republic of Croatia and its
citizens; it is carried out on the basis of the Programme of Disposal of Agricultural
Land and Disposal by Public Tenders and only exceptionally on the basis of direct
agreements; the longest lease of agricultural land is prescribed by law; the financial
means acquired by disposal are divided according to the rules established by law
between the State and the local self-government units in whose territory the respective
agricultural land is located; the sale of state-owned agricultural land is allowed only for
some specific categories of agricultural land. The Agricultural Land Act does not lay
down any restrictions on disposals of state-owned agricultural land by domestic
nationals or legal persons. It provides for disposals of state-owned agricultural land by
Croatian nationals and legal persons on all legal grounds.’® There are also no specific
restrictions on disposals of state-owned agricultural land by foreigners when leases, the
rights to build or easement are established on such land. Foreigners are then equated
with domestic nationals. However, there are restrictions on the acquisition of
ownership of agricultural land by foreigners regardless of whether such land in owned
by a private person or by the State.

2.3. Prohibition for the acquisition of ownership of agricultural land
2.3.1. General

Foreign legal or natural persons may not acquire ownership of agricultural land
unless it is otherwise provided for by a treaty or a separate regulation (Art. 2/2 of the
Agricultural Land Act). This prohibition was laid down as eatly as in 1993 by the Act
on Amendments to the Agricultural Land Act’! Since then, in any new act on
agricultural land there has been an express provision on prohibiting foreigners from
acquiring ownership of agricultural land.

29 See Art 27-82, Agricultural Land Act.

30 Tt is only important that it is a private person who has fulfilled all his or her previous
obligations involving the use of state-owned agricultural land, such as the water fee for
economic purposes and other public levies, and that no proceedings are conducted against such
a person to return unlawfully possessed agticultural land to the ownet’s possession (Art. 63/1
in connection with Art. 35/1 of the Agticultural Land Act).

310G 79/93.

It was laid down that foreign persons who had acquired ownership of agricultural land before
that date (7/9/1993) would continue to be its owners (Art.15/1 of the Act on Amendments to
the Agticultural Land Act/1993).
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Under the Agricultural Land Act, foreign persons are banned from acquiring
ownership of agricultural land on the basis of a contract, a court decision, a decision of
other competent authorities or on the basis of law. Therefore, the provisions of the
Ownership Act providing for special prerequisites for the acquisition of immovables by
foreigners do not apply to the acquisition of ownership of agricultural land by
foreigners. There is a general rule that foreigners may acquire ownership of immovables
in the Republic of Croatia on the basis of a contract, a court decision or by law only
under the condition of reciprocity and with the consent given by the Minister of Justice.
Without such consent, a contract on the transfer of ownership of an immovable is null
and void.?2 The rules on special prerequisites for the acquisition of immovables on the
basis of a contract, a court decision, the decision of another competent authority or on
the basis of law have been applied since 1 February 2009 only for nationals and legal
persons of third countries but not for nationals and legal persons of EU Member
States.?3

Exceptionally, foreigners may acquire agricultural land by succession under the
condition of reciprocity (Art. 2/3 of the Agticultural Land Act). A foreigner may
acquire ownership of agricultural land by succession only if a Croatian national may also
acquire ownership of agticultural land by succession in the foreign national's country.
In addition, the special requirement of reciprocity referred to in the Succession Act
must be met. Therefore, foreigners are equated with nationals of the Republic of
Croatia when it comes to succession only when the condition of reciprocity is fulfilled
(Art. 2/2 of the Inheritance Act).3* A foreigner may thus acquite the legal status of heir
only if a Croatian national may also be an heir in the country of which this foreign
person is a national. When dealing with the succession of agricultural land by
foreigners, this dual requirement of reciprocity must always be met: reciprocity for the
acquisition of the legal position of heir (Art. 2/2 of the Inheritance Act) and reciprocity
for the acquisition of agricultural land by succession (Art.2/3 of the Agticultural Land
Act).

2.3.2. Acquisition of agricultural land by EU nationals and legal persons

In the process of accession to the European Union, the Republic of Croatia
gradually aligned its legislation on the acquisition of ownership of immovables by EU
nationals and EU legal persons with the law of the European Union. Croatia
committed itself to harmonise its legislation on the acquisition and use of immovables
with the law of the European Union by signing the Stabilisation and Association
Agreement between Croatia and the European Communities and their Member States
(hereinafter: SAA).3

32 See Arts 355-357 PA. For more see Josipovi¢ 2013, 151, 152.

3 For more see under 2.3.2.

34 The reciprocity for succession is presumed until the opposite is established at the request of a
person having legal interest (Att. 2/2 of the Inhetitance Act).

% See the Implementation Act of the Stabilisation and Association Agreement between the
Republic of Croatia and the European Communities and the Temporary Agreement on Trade
and other Related Matters between the Republic of Croatia and the European Community (OG
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The obligation consisted of the gradual liberalisation of legal transactions of
immovables in conformity with the provisions on the prohibition of discrimination
based on citizenship when exercising the European market freedoms (freedom to
provide services, freedom of establishment, free movement of capital’®) and the case
law of the Court of Justice of the European Union (ECJ).3” The aim was to remove
from the Croatian legislation the provisions which discriminated EU foreigners in
relation to Croatian citizens when acquiting and using immovables. At the time the
SAA entered into force (1 February 2005), discriminatory rules existed in Croatian law
for all foreigners acquiring ownership of immovables in Croatia. Beside the general
prerequisites for the acquisition of ownership of immovables regulated by property law,
some other conditions were also required (reciprocity, consent by the Minister of
Foreign Affairs and a prior opinion given by the Minister of Justice).? At the same
time, for some types of real property (natural resources, agricultural land, forests and
forestry land), based on separate laws, there was a ban on the acquisition of ownership
by foreigners.

For Croatia, the obligations of liberalisation of legal transactions of immovables,
including agricultural land, arise from the provisions of the SAA on the right of
establishment (Art. 48-55 SAA) and the provisions of the SAA on current payments
and movement of capital.? Within the framework of the provisions on the right of
establishment, Croatia bound itself to facilitate the setting-up of operations on its
territory by EU companies and nationals. This commitment regarding the use and
acquisition of immovables, included two main obligations for Croatia: the first was the
establishment of subsidiaries and branches of EU companies from the entry into force

— International Agreements, 15/01). The Stabilisation and Association Agreement was signed
on 29 October 2001 and it entered into force on 1 February 2005 (OG-International
Agteements, 1/05).

36 See Arts 49, 56, 63, Treaty on the Functioning of the European Union (TFEU).

37 See, for example, judgment of 1 June 1999, Konle, C-302/97, ECLLIEU:C:1999:271;
judgment of 23 September 2003., Ospelt, C-452/01, ECLIEU:C:2003:493; judgement of 6
March 2018, SEGRO, joined cases C-52/16 and C-113/16, ECLL:EU:C:2018:157; judgment
of 22 October 2013, Essent ¢f 4/, joined cases C-105/12 - C-107/12, ECLI:EU:C:2013:677:
judgment of 18 June 1985, Steinhauser, C-197/84, ECLIEU:C:1985:260; judgment of 5 March
2002, Reisch e# al., joined cases C-515/99, C-519/99 - C-524/99 and C-526/99 - C-540/99,
ECLLEU:C:2002:135; judgment of 15 May 2003, Salzmann, C-300/01, ECLLI:EU:C:2003:283;
judgment of 13 July 2000, Albote, C-423/98, ECLLI:EU:C:2000:401 ¢ a/.

38 See Art. 356 PA (version of 23/2/2000).

% The negotiations during the period of transition in the context of free movement of capital
resulted from the fact that free movement of capital (Art. 63 TFEU) was considered to be the
main market freedom when regulating cross-border real property investments. Justification of
the limitation of the possibilities to acquire immovables is considered within the context of
freedom of movement of capital. In EU law, the concept of the movement of capital is
interpreted very broadly, encompassing also various real property transactions, direct real
property investments, liens, buying immovables for profit or for personal use, the
establishment of usufruct, and the like. It is important to emphasise that it involves cross-
border movement of capital between different Member States or between an EU Member
State and a third state. See Bernard 2019, 530, 531; Streiblyté & Tomkin 2019, 751; Brohmer
2016, 1006.
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of this Agreement (1 February 2005) and the right to use and rent immovables in
Croatia (Art. 49/5/a SAA); the second involved the subsidiaries of EU companies
whose rights to acquire and enjoy ownership rights on real property had to be
recognised just as in the case of Croatian companies where these rights were necessary
to carry out the economic activities for which they were established, excluding natural
resources, agricultural land, forests and forestry land (Art. 49/5/b SAA).40 In addition,
the SAA laid down a four-year time limit upon the entry into force of the SAA, within
which it was necessary to establish the modalities for extending the rights to acquire
and enjoy ownership rights to previously excluded sectors, including agricultural land
(Art. 49/5/b SAA). The same time limit was prescribed to examine the possibility of
extending the right to acquire and enjoy ownership of real property for the branches of
EU companies.

Under the provisions on the movement of capital, Croatia committed itself, from
the entry into force of the SAA, to allow the acquisition of real property in Croatia by
nationals of Member States of the European Union by making full and expedient use of
its existing procedures, except for agricultural land and areas protected under the
Environmental Protection Act (Art. 60/2 SAA, Annex VII to SAA). Within the context
of free movement of capital, the ban on acquiring agricultural land continued to exist
for EU nationals and legal persons. However, it was agreed under the SAA that within
four years from its entry into force, Croatia would progressively adjust its legislation
concerning the acquisition of real property by nationals of the Member States of the
European Union to ensure the same treatment as that which exists for Croatian
nationals (Art. 60/2 SAA). It was also agreed that at the end of the fourth year
following the entry into force of the SAA, the modalities for the extension of the right
to acquire ownership of agricultural land and natural resources (Art. 60/2 SAA) would
again be examined.

To meet the obligations referred to in Art. 60/2 SAA, in 2006 Croatia first
simplified and shortened the procedure of issuing consent for the acquisition of
ownership of immovables. The competence for the issuance of consent was transferred
to the Minister of Justice alone.*! After that, in 2008, a new Article 358a was added to
the Property Act (effective since 1 February 2009) by which EU nationals and legal
persons were fully equated with Croatian nationals and legal persons when acquiring
real property in the Republic of Croatia.*2

40 Under Croatian Property Act, a legal person is considered to be a foreign legal person if its
registered office is outside the tertitory of the Republic of Croatia (Art. 355/3 PA). As a result,
the subsidiaries of EU companies whose registered offices were in Croatia, regardless of the
fact that they had been registered by EU companies whose registered offices were in other
Member States, were considered as being domestic companies. Therefore, the subsidiaries of
EU companies registered in Croatia were allowed, regardless of Art. 49/5/b SAA, to acquite
ownership of immovables in Croatia without any limitations.

4 See Art. 3 of the Act on Amendments to the Ownership Act and Other Real Rights, OG
79/06.

42 See Art. 3 of the Act on Amendments to the Ownership Act and Other Real Rights, OG
146/08.
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Since 1 February 2009 (despite the fact that at that time Croatia was still not a
Member State of the European Union), EU nationals and legal persons have been
allowed to acquire ownership of immovables under the same prerequisites that apply to
Croatian nationals and legal persons.

However, the provisions on the liberalisation of the rules on the acquisition of
ownership by EU nationals and legal persons did not include agricultural land.
Even following the amendments to the Property Act in 2008, by which the
discrimination of EU nationals and EU legal persons when acquiring ownership of
immovable was removed, agricultural land and natural resources were excluded from
the application of the rule on equal treatment (Art. 358/2 PA). The then-valid
Agricultural Land Act also expressly prohibited the acquisition of ownership of
agricultural land by foreigners regardless of whether they were from the EU or any
third countries.*> Therefore, even after Croatia had fulfilled its obligations referred to
in the SAA, the ban on the acquisition of agricultural land continued to exist for all
foreigners, including nationals and legal persons of the EU.

This was why the legal regime of the acquisition of agricultural land by EU
nationals and legal persons was the subject of special negotiations regarding the
provisions on free movement of capital. In the Treaty of Accession of Croatia (2012)4
within the transitional measures on the free movement of capital, a transitional period
for agricultural land, i.e. the postponement of the abolishment of the ban on acquiring
agricultural land by EU nationals and EU legal persons was laid down.*5 It was agreed
that Croatia would maintain, for seven years from the date of accession (1 July 2013),
the restrictions on the acquisition of agticultural land by nationals of another Member
State, by the nationals of the States parties to the European Economic Area Agreement
(EEAA), and by legal persons established in accordance with the laws of another
Member State or an EEAA State. 46

The effects of the transitional measures were that even after Croatia acceded to
the European Union and regardless of the provisions of the Treaty on the Functioning
of the European Union (TFEU) on free movement of capital (Art. 63 TFEU)*

43 See Art. 2/2 of the former Agticultural Land Act (2008), OG 152/2008.

# OJ L 112, 24.4.2012, 10-110.

4 See the Treaty of Accession of Croatia, Annex V, item 3, Free Movement of Capital.

4 The main reasons for an agreement on the transitional period were the socio-economic
conditions for agricultural activities following the introduction of the market economy and
transition to the common agricultural policy, and in particular the impact on the agricultural
sector of liberalisation of the acquisition of agricultural land. It was emphasised that significant
differences in the prices of land and farmers' purchasing power in Croatia, compared with other
Member States, were possible. A transitional period was meant to contribute to the process of
privatisation and return of agricultural land, the organisation of the land register and cadaster,
the organisation of property and ownership relations regarding agricultural land. See point 2 of
the Preamble to Commission Decision (EU) 2020/787.

47 Art. 63 TFEU on free movement of capital bans all restrictions on the movement of capital
between Member States and between Member States and third countries. The ban includes the
prohibition of discrimination in real property transactions between Member States and between
Member States and third countries. In the law of the EU, cross-border acquisitions of
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and until 30 June 2020, it was still possible to apply the provisions on the acquisition of
agricultural land by EU nationals and legal persons. For a period of 7 years, the
discriminatory status of EU nationals and legal persons was maintained when dealing
with the acquisition of ownership of agricultural land. However, at the same time, new
obligations for Croatia arose: the prohibition of less favourable treatment of EU
nationals and legal persons in comparison with nationals and legal persons from third
states. This prohibition also included a ban on Croatia implementing, after accession,
some new and harsher discriminatory restrictions for the acquisition of agricultural land
by EU nationals and EU legal persons. By the transitional measures, it was only
possible to keep the status quo, i.e. the discriminatory regime regarding the acquisition of
ownership of agricultural land that was in force on the date when the Treaty of
Accession was signed. However, it was no longer allowed to introduce new restrictions
by which EU nationals and legal persons, in respect of the acquisition of agricultural
land, would be brought into a less favourable position than the one they had had on the
date when the Treaty of Accession was signed. It was also not permitted for EU
nationals and legal persons, when acquiring ownership of agricultural land, to be treated
in any more restrictive way than nationals or legal persons of third countries.*8

On the other hand, a transitional measure in connection with the ban on
acquiring ownership of agricultural land by EU nationals or legal persons applies only
when the acquisition of ownership of agricultural land occurs in the context of the
cross-border movement of capital as referred to in Art. 63 TFEU. Namely, the
transitional period was agreed in the context of the free movement of capital but not in
the context of other market freedoms provided for in the TFEU. Therefore, in Annex
V of the Treaty of Accession, it is expressly laid down that self-employed farmers, who
are nationals of another Member State and who wish to establish themselves and reside
in Croatia, when acquiring ownership of agricultural land in Croatia, are not subject to
the transitional provisions, or to any discriminatory rules and procedures. In other
words, when ownership of agricultural land in Croatia is acquired by EU nationals and
legal persons, when exercising their right to the establishment of farms and the
organisation of agtricultural production, no discriminatory rules on the prohibition of
the acquisition of ownership of agtricultural land apply. In every concrete case,
it is necessary to establish the reasons for the acquisition of agricultural land.

immovables are considered as movement of capital. For more see Bernard 2019, 530; Streiblyté
& Tomkin 2019, 751; Bréhmer 2016, 1006.

See judgment of 8 May 2013, Libert and Others, joined cases C-197/11 and C-203/11,
ECLI:EU:C:2013:288, 62.

See Directive 88/361/EEC, Annex I — Nomenclature of the capital movements referred to in Article 1 of
the Directive.

4 After accession to the EU, there was no obligation for Croatia to apply non-discriminatory
treatment for the acquisition of ownership by nationals and legal persons of third countries.
However, when nationals and legal persons of third countries are involved in real property
transactions in Croatia, only the restrictions existing under Croatian law on 31 December 2002
are valid. In Croatia, there is a prohibition to implement new restrictions for nationals and legal
persons of third countries for the acquisition of real property in Croatia that are different and
more serious than those of 31 December 2002. Such an obligation for Croatia expressly arises
from Art. 64/1 TFEU.
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If the agricultural land is acquired by EU nationals or legal persons to start agricultural
production in Croatia, they must not be discriminated against in any way because they
are then exercising their right to establishment under Article 49 TFEU to which the
transitional period does not apply.

In the Treaty of Accession, it is laid down that if after the extension of the
transitional period there is still a serious disturbance, or a threat of a setrious
disturbance, of Croatia’s agricultural land market, the European Commission may
extend the transitional period for three years.* On Croatia’s request, the European
Commission, by its Decision of 16 June 2020, extended the transitional period
concerning the acquisition of agticultural land until 30 June 2023.50 There are several
reasons for the extension of the transitional period: the prices of agricultural land in
Croatia are among the lowest in the EU; they are very high in relation to the purchasing
power of its citizens; small family farms and fragmented agricultural land holdings are
predominant and there is a need for the consolidation of small farms;3! low productivity
of Croatian farmers has a negative impact on their competitiveness;*2 more time is
needed for the implementation of projects to alleviate the acquisition of agricultural
land, the registration of ownership, privatisation and restitution of agricultural land and
the need to continue the process of demining agricultural land.5?

The current situation regarding the acquisition of ownership of agricultural land
by EU nationals and legal persons is determined by Commission Decision (EU)
2020/787 on the extension of the transitional period for the prohibiton of the
acquisition of ownership of agricultural land by EU nationals and legal persons within
the framework of free movement of capital and is still valid until 30 June 2023.
However, for the acquisition of ownership of agricultural land within the right to
establishment, equal and non-disctiminatory treatment must apply.

Further, the prohibitions connected with less favourable treatment of EU
nationals and legal persons in comparison with foreigners from third countries continue
to be valid for the introduction of new discriminatory restrictions for the acquisition of
agricultural land. These prohibitions could be of particular importance today for the
interpretation of the acquisition of agricultural land by succession in favour of EU
nationals. After accession to the European Union, Croatia has liberalised the acquisition
of agricultural land by inheritance for foreigners. The former Agricultural Land Act
(2008) referred to in Annex V of the Treaty of Accession laid down the absolute
prohibition of the acquisition of agricultural land by foreigners on all legal grounds,
including inheritance (Art. 2/2). However, the now valid Agricultural Land Act
expressly lays down that foreigners may acquire agricultural land by inheritance

4 See the Treaty of Accession of Croatia, Annex V, point 3, Free Movement of Capital.

50 See the Commission Decision (EU) 2020/787.

51 In its Decision, the Commission states that “compared to the average farmer in the European
Union, the average Croatian farmer uses a 30% smaller surface area of agricultural land, breeds
only half the livestock units, and produces standard output that is by 56% lower.” Taken from
point 6 of the Commission Decision (EU) 2020/787.

52 The Commission also emphasises that “Gu relation to the average agricultural productivity of the
European Union, the agricultural productivity of the Republic of Croatia in 2018 is lower by 70.2 %.” Taken
from point 7 of the Commission Decision (EU) 2020/787.

33See points 4-9 of the Commission Decision (EU) 2020/787.
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(Art. 2/3). Indeed, under the Agricultural Land Act, the legal position of EU nationals
is not in any way different from the legal position of nationals of third countries when
the inheritance of agricultural land is involved. The new rule, compared to the former
Agricultural Land Act of 2008, is less restrictive in this respect. Therefore, the provision
allowing the acquisition of agricultural land by inheritance should apply in the same way
to EU nationals and nationals of third countries, regardless of the fact that in the Treaty
of Accession more restrictive provisions from the former Agricultural Land Act ate
mentioned. EU nationals, as heirs of agticultural land, should not be discriminated
against compared with nationals of third countries. The application of the provision
allowing the acquisition of agricultural land by inheritance only for nationals of third
countries would constitute a violation of the prohibition against EU nationals being
treated in a more restrictive way. Consequently, a conclusion can be drawn that despite
the extension of the transitional period during which the possibility of acquiring
agricultural land is excluded, EU nationals may already now acquire ownership of
agricultural land by succession under the condition of reciprocity.

Following the expiry of the transitional period, the provision of the Agricultural
Land Act prohibiting foreigners from acquiring agricultural land on any ground will no
longer apply to EU nationals and legal persons and the possibility of extending the
transitional period will no longer exist. The acquisition of agricultural land in favour of
EU nationals and legal persons will be under the direct effects of the provisions of the
TFEU on the right to establishment, the right to provide setvices and free movement
of capital which prohibit any kind of discrimination based on citizenship when
exercising these market freedoms.>* On the other hand, the extension of the
transitional period until 30 June 2023 will make it possible for Croatia to catry out the
structural reforms of agricultural land holdings in the following three years, particularly
when it comes to small family farms, adjusting their operations to the new trends of the
European agricultural sector.55

3. Family agricultural holdings
3.1. General

Family agricultural holdings/FAH (obiteljska poljoprivredna gospodarstva/ OPG) have
for the first time been wholly stipulated in Croatian law in the Family Agricultural

Holding Act/FAHA) of 20185657 The objective of the FAHA is to define the
organisational form of agricultural holdings that will be recognised and accepted on the

5 The realisation of market freedoms set forth in the TFEU also encompasses the right to
equal and non-discriminatory treatment when acquiting immovables, including agricultural
land when this is necessary to exercise market freedoms. See Korte 2016, 916; Jung 2019, 910;
Kainer 2017, 883; Wojcik 2015, 2008; Streiblyté & Tomkin 2019, 749; Kotzur 2015, 398;
Bernard 2019, 524.

55 For more, see under 3.

36 OG Nos 29/2018, 32/2019.

57 Until then, individual rights and obligations within this industry were only partly provided for
in the former Agticultural Act of 2015 (OG 30/2015, 118/2018).
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market and will increase the competitiveness of individual farmers. Particular emphasis
has been placed on the importance of the FAHA for the realisation of the principle of
general food safety and the preservation of natural agtricultural resources. The aim of
the Act is to establish the basis for structural changes in the functioning of family
agricultural holdings, to simplify the rules for agricultural operation and any linked
activities, to eliminate administrative, bureaucratic and fiscal barriers and to establish an
efficient system for their development. A special target group referred to in the Family
Agricultural Holding Act are family agricultural holdings with younger holders who are
encouraged and steered in the right direction to carry out their entrepreneurial activities
in agriculture.>8. 5

A family agricultural holding, as a strategically important form of Croatian
agricultural organisation, is defined in the Family Agricultural Holding Act as
“an organisational form of agricnltural operation of farmers (natural persons) who work to generate
their income and independently and permanently perform farming and — other linked activities”
(Art. 5/1/point a FAHA). The agricultural activity of family agticultural holdings is
based on the use of their own or leased agricultural/productive assets and on the work,
knowledge and skills of the household members. Family agricultural holdings, in order
to generate income or profit by producing and selling their products, or by offering
services on the market, may independently carry out agricultural activites (Art. 9/1
FAHA). These holdings, their holders and members are entered in a public, online
Register of Family Agricultural Holdings kept by the Paying Agency for Agriculture,
Fisheries and Rural Development.©

They are specific organisational forms of farmers — natural persons not
recognised as legal persons. Therefore, family agricultural holdings do not acquire any
rights or obligations. The holder of their rights and obligations is always a farmer,
i.e. a natural person (FAH holder). In the accomplishment of their farming activities,
beside the FAH holder, their FAH members also participate in these activities.
Members of a family agricultural holding may be persons of legal age who possess
business capacity, as well as their household,®! and/or their family members®2

(Art. 28/1 FAHA).

58 See a Draft FAHA, October 2017, 1,3 4.

59 At the time when the Act was adopted (31 December 2016), of 170,515 registered agricultural
holdings, 97% were registered as family agricultural holdings (165,167). Only in 38% of
registered family agricultural holdings were their holders younger than 56 years of age (62,128),
while in only 10% of family agricultural holdings were their holders younger than 40 years of
age. Of a total number of registered members of family agricultural holdings, as many as 63%
were older than 56 years of age. Data taken from the Draft Act on Family Agricultural Holdings,
October 2017, 3.

% For more, see Arts 31-33. FAHA. Detailed rules on entries in the Register of Family
Agricultural Holdings are provided for in the Rules on the Register of Family Agricultural
Holdings (OG, 62/2019).

61 Members of family agricultural households may be spouses, unregistered partners, same-sex
partners (formal/informal), their children, othetr persons who live in the same household, earn
their income and spend it together with othetr members of the household (Art. 5/1/h FAHA).

02 Family members: spouses, unregistered partners, same-sex partners; first line kinship
(children, parents, grandparents, grandchildren) and their spouses, unregistered partners, same-
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The most important role in the functioning of a family agricultural holding is
played by its holder (FAH holder). The holder of a family agricultural holding may be a
FAH member elected by the members of the family household.> The FAH holder has
all the rights and obligations of the FAH, and is at the same time its manager and
representative and he or she is responsible for all the holding’s activities (Art. 5/1/i,
Art. 29 FAHA). FAH holders are personally liable for the obligations arising from all
their economic activities with their entire assets. A FAH holder must be at least
18 years of age and possess legal capacity in Croatia or in any other Member State of
the European Union, or a State that is a party to the European Economic Area
Agreement (EEAA), or to the Swiss Confederation, having the right to use agricultural
assets in Croatia (Art. 9 FAHA).

3.2. Economic activities of family agricultural holdings

The legal organisation of a family agricultural holding is aligned with the goals
that must be achieved by such an organisational form of agricultural activity within the
agricultural sector. There are special rules on the performance of its activities, the
employment of its members, the issues of inheritance of a family agricultural holding
and liability for debts, or the termination of its operation. The main objective of these
rules is to facilitate and ensure its continuous and successful operation.

The economic activities of agticulture and all other linked activities of a family
agricultural holding are carried out by its holder, either independently, or in the role of
an employer (Art. 23/1 FAHA). The holder and the members of a family agticultural
holding, who carry out the economic activity of agriculture as their only or main
occupation, exercise their health and pension insurance rights after having been entered
in the Register of Family Agricultural Holdings (Art. 23/3,4, FAHA). Therefore
a person may be the holder of only one family agricultural holding, and the members of
a family household may establish only one family agricultural holding and become
members of a single FAH only (Arts 28/3, 29/3 FAHA). The employees of a family
agricultural holding exercise their health and pension insurance rights on the basis of
their labour contracts with the FAH holder as their employer (Art. 24. FAHA).
Family agricultural holdings, beside the economic activities of agriculture, may also
provide services in agriculture, as well as other linked activities (e.g. tourist services,
catering services, the sale of their own agricultural products, and the like).

sex partners; collateral line kinship (brothers and sisters, their descendants) and their spouses,
unregistered partners, same-sex partners; affinity (spouse’s parents, brothers and sisters)
and their descendants and their spouses, unregistered partners, same-sex partners; adoptees,
their descendants and their spouses, unregistered partners, same-sex partners, foster cate
beneficiaties (Att. 5/1/h. FAHA).

0 FAH members may at any point in time decide to appoint a new holder of a family
agricultural holding. When a holder is entitled to retirement, a new holder is appointed by the
holdet's linear and/ot collateral kins. A new holder is appointed by a member of the family
household of a family member (Att. 34/2 FAHA).
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Due to the very specific connection between holders of family agricultural
holdings and their members, the Family Agricultural Holding Act expressly lays down
that upon the death of a FAH holder, the production resources of family agricultural
holdings may be inherited. The provision on inheritance must be interpreted by taking
into account that a family agricultural holding is not a legal person and that its
operation is based on the use of own and/or leased resources (Art. 5/1/point a).
In the case of the death of a FAH holder, its members may continue their agricultural
economic activity, but another holder must be appointed (Art. 35 FAHA). All rights
and obligations connected with the FAH are then transferred from the deceased holder
to the new holder (Art. 36/3 FAHA). The new holder takes over the overall business
activity of that particular FAH. All labour contracts made by the deceased in the
capacity of employer are transferred to the new holder. As for any agricultural resources
used by the FAH prior to its holder’s death, various rules apply depending on whether
they were owned by the diseased holder or had been leased. Due to the fact that a
family agricultural holding is not a legal person, the general rules on succession referred
to in the Succession Act apply to the division of agricultural resources owned by the
deceased.®* As for the agricultural resources used by the FAH based on a Lease
Contract entered into by the deceased, according to Art. 35 FAHA such contracts are
transferred to the new holder. This also means that such contracts continue to be valid,
so that family agricultural holdings may carry on their activities. The newly appointed
holder then assumes the legal position of a lessee and he or she continues to use the
leased agricultural resources together with the members of the relevant family
agricultural holding.

Liability for any obligations of a family agtricultural holding is also stipulated to
ensure the continuation of its agricultural activity. In principle, the FAH holder is liable
with all his or her property for the obligations arising from the holding’s agricultural
activides (Art. 41/1 FAHA). However, the Family Agricultural Holding Act lays down
separate rules on exclusion from forced enforcement over particular movables or
immovables, a limitation of enforcement over pecuniary assets and on mandatory
preliminary mediation proceedings before the institution of enforcement proceedings
(Art. 41). The aim of these rules is to ensure the continuation of the basic activities of
a family agricultural holding and the housing needs of the holder and all FAH
members. Agticultural resources that are necessaty to carry out an economic activity
that is the main source of the members’ existence are excluded from enforcement for
the payment of any FAH debts. The same is the case with things and rights over which,
under general regulations, no enforcement would be possible even if the holder was not
carrying out an agricultural activity (Art. 41/2 FAHA).5 Any immovable owned by the

64 The rules of the Inheritance Act apply accordingly to civil partitions by payment of
agricultural land. For more, see 2.2 Acquisition of Agricultural Land.

05 In this regard, the provisions of the Enforcement Act
(OG, 112/2012,25/2013,93/2014, 55/2016, 73/2017,131/2020) apply to restrictions and
exclusions from enforcement. The provisions of the Enforcement Act on the exclusion from
enforcement of agricultural land and farm buildings apply to enforcements against holders and
FAH members in the scope that is necessary for their maintenance and the maintenance of their
family members (Art. 91/1 EA), as well as the provisions on exclusion from enforcement of
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holder or a FAH member, in which the enforcement debtor lives and whose surface
area is essential to satisfy their basic housing needs and the needs of persons they are
responsible to support by law (Art. 42/3 FAHA) must also be excluded from
enforcement. When pecuniary resources are subject to enforcement, the resources
necessary to buy cattle feed, medicaments and other items necessary to care for
domestic animals owned by a family agticultural holding are also excluded (Art. 41/5
FAHA).% There is also a separate provision on obligatory mediation before the
institution of enforcement proceedings over agricultural resources when the claim is
below the amount of HRK 20.000 (approx. EUR 2.667). In relation to the
Enforcement Act, all these provisions are considered as /ex specialis. The Enforcement
Act applies to enforcement for the recovery of debts owned by a family agricultural
holding unless provided otherwise by the FAHA.

A FAH ceases to exist by the termination of its economic agricultural activities
and its cancellation by the decision of the holder, or because of the failure to provide
the necessary agticultural resources (Art. 43/1 FAHA), or by its removal from the
Register of Family Agricultural Holdings. A family agricultural holding ceases to exist if,
upon the holder’s death, his or her heirs do not continue its agricultural activity,
if consumer bankruptcy proceedings against the holder have been brought to an end,
if it is established that the FAH is registered on the basis of inauthentic documents,
or if the prerequisites for carrying out the linked activities no longer exist (Art. 43, 44
FAHA).

4. Conclusion

Separate rules on the acquisition of agricultural land by foreigners and the
specific legal regulation of family agricultural holdings are aimed at the development of
the Croatian agricultural sector, the country's rural development and the preservation of
the country’s natural agricultural resources. However, the present regulations of the
acquisition of agticultural land by foreigners and family agricultural holdings cannot be
considered as satisfactory contribution. It seems that the prohibition of acquiring
ownership of agricultural land by foreigners, and the detailed and very specific legal
regulation of family agricultural holdings, without other important structural changes,
investments in agriculture and overall development of the Croatian economy, are not
sufficient to enhance the development of the Croatia's agricultural sector. After the ban
that has already lasted for several years on the acquisition of agricultural land by EU
nationals and legal persons, the existing agricultural land prices in Croatia are still

immovables to repay a claim not exceeding HRK 40.000 (approx. EUR 5.333) (Art. 80b/1 EA).
Excluded from enforcement are also livestock, the agricultural machinery a farmer needs for his
agricultural activities and for his and his family's maintenance, as well as seeds and livestock feed
(Art. 135/1/3. EA). There will be no enforcement over monetary resoutces normally excluded
from enforcement, such as 2/3 of the average net salaty (Art. 173/1 EA).

% An amount of money excluded from enforcement is deposited into a protected account.
The amount is calculated based on what is needed on a monthly basis for livestock feed and
medicaments for individual kinds of animals (Art. 41/5. FAHA).
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among the lowest in the European Union.6” The problems connected with purchasing
power in Croatia and the low productivity of Croatian farmers cannot be solved by
prohibiting the acquisition of agricultural land by foreigners. Likewise, specific legal
regulations of family agricultural holdings, without additional national support measures
and structural reform, cannot solve many existing problems, such as small farms
because of the small size of utilised agricultural areas, the small economic size of farms,
the small number of livestock units per holding, and the high percentage of FAH
holders of old age. The data of the European Commission of June 2020 show that the
Croatian average farm size is lower than the average size of farms in the rest of the
European Union. According to the data of 2016, as many as 69.5% of holdings were
using an agricultural area of less than 5 hectares and as many as 46% of holdings were
of an economic value of less than EUR 4,000. More than 60% of holders of family
agricultural holdings were older than 55 years of age.t

Croatia

6.1. FARM STRUCTURE

Structure of agricultural holdings

| T | 2010 [ 2016
| Tota [ % [ Total
<5ha 176 740 75.8%, 33 430
5-10ha 31 390 13.5% 20 080
10-20 ha 14 070 6.0% 9 470
By UAA (*) 20-30 ha 4 400 1.9% 3 160
30-50 ha 3 500 1.5% 3 160
50-100 ha 2320 1.0% 3 540
> 100 ha 850 0.4% 1620
< 4000€ 141 210 60.5% 61 830
<8000€ 41 470 17.8% 30 820
< 15000 € 24 400 10.5% 18 670
_ <25000€ 11 840 5.1% 9 130
g:::?:‘?”'z < 50000 € 8 760 3.8% 8 100
<100 000 € 3 860 1.7% 3610
< 250 000 € 1370 0.6% 1480
< 500 000 € 200 0.1% 560
=/> 500 000 € 160 0.1% 210
o 40 180, 17.2% 46 330
0-5 157 430 67.5% 64 350
5-10 19 610 8.4% 11 780
10-15 6 360 2.7% 4480
By LSU (***}  |15-20 3160 1.4% 2 060,
20-50 4870 2.1% 4080
50-100 1020 0:4% €00
100-500 510 0.2% 630
> 500 90 0.0% 100
< 35 years 9610 4.1%) 6 890,
35-44 years 28 020 12.0% 16 880
By age of holdar| 15754 vears 58 420 25.0% 29 280
55-64 years 63570 27.3% 37 410
> 64 years 73 670 31.6% 43980
not applicable ; : 10
Total 233 290 100%, 134 450
UAA in 1 000 ha 1346 1563
UAA (ha) per holding 5.8 11.6
Source Eurostat Famm Structure Survey Updated June 2020
Figure 5

Croatia — farm structure (2010-2016)%°

67 See Commission Decision (EU) 2020/787, point 4.

% Data obtained from: European Commission (2020b)

© Table from: Paying Agency for Agticulture, Fisheries and Rural Development (2020b)
(*) UAA=Utilised Agriculture Area (**) Economic size (**¥) LSU = Livestock units.
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The current development of the agricultural land market and the operation of
family agricultural holdings show that there are many structural problems in the
agricultural sector which require a complex approach and solution at the national level
through the implementation of many policies and reforms (agticultural, demographic,
economiic, social, technological, digital, and the like). Therefore, further development of
legal transactions involving agricultural land in the Republic of Croatia and the
successful functioning of family agricultural holdings will depend on the overall
development of agricultural activities in Croatia and on the implementation of the
Croatian Rural Development Programmes within the framework of the Common
Agricultural Policy and, in particular, on the successful implementation of national
support measures by family agricultural holdings.”

70 For the implementation of the Croatian Rural Development Programme for the period
2014-2020 adopted by the European Commission in 2015, EUR 2.3 billion of public money was
allocated (EUR 2 billion from the EU and EUR 0.3 billion of national funding). It is planned for
about 2,000 holdings to receive some investment support, more than 5,000 farmers start-up aid
for the development of small farms and about 1,000 young farmers some support to launch
their businesses. Of the total amount, 19.65% is allocated for farm/business development. See:
Paying Agency for Agriculture, Fisheries and Rural Development 2020b.
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Abstract

The purpose of the present article is to review the relevant, recently published EU and national strategy
documents, the role of hydrogen set ont in them, and some key regulatory elements concerning bydrogen in the field
of energy, following the introduction of renewable hydrogen and its possible uses. The article also focuses on the
principles of the Fundamental Law, which are related to hydrogen and its uptake, and shares the constitutional
dilemmas that can be related to the currently limited domestic regulation concerning hydrogen. 1t should be
emphasized that partial amendments are already being made to the relevant regulations of the Enropean Union,
and the development of the domestic regulation is expected to begin in the short term, thus contributing to the
achievement of the 2050 carbon-neutrality goal and laying down the basics of the hydrogen economy.

Keywords: hydrogen, renewable hydrogen, Fundamental law, Hydrogen Europe, natural gas,
National Energy Strategy.

Introduction

The production of renewable hydrogen is not a new topic in the energy sector,
but in the second half of 2020 it was given particular attention at virtual conferences
and forums in Hungary. It is being addressed by all key players and they intend to take
substantive steps to mobilize its potential as soon as possible to achieve the 2050 goal
of climate neutrality. But what is renewable hydrogen and to what extent does the legal
environment of the European Union and Hungary enable the production and
admission of renewable hydrogen, and to what extent is the domestic regulation in line
with the Fundamental Law?
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1. What is clean hydrogen?

Hydrogen is considered worldwide as one of the energy carriers that will be able
to replace fossil fuels for the sustainable development of humanity. In case hydrogen is
produced from renewable sources (renewable hydrogen), it can help the realization of
the principle of carbon neutrality.!

Hydrogen, similar to electricity, is an energy catrier that cannot be ‘mined’ using
conventional methods. Hydrogen and electricity are also similar in that as energy
carriers they both require serious storage tasks.?

In general, hydrogen can be produced in two ways: by electrolysis and from
fossil fuels. The majority is excited about the electrolysis, as this method decomposes
water to hydrogen and oxygen by using electricity. If the electricity used for the
electrolysis comes from renewable energy sources (e.g. solar cells, wind power plants),
the process ensures a sustainable way of producing energy. That is why it is called
renewable hydrogen.’

Alternatively, hydrogen can be produced from fossil fuels as well. The most
popular and cost-effective method to do so is the steam reforming of methane, the
basic substance of which is methane, which forms natural gas. The hydrogen produced
this way is called grey hydrogen. When hydrogen is produced from fossil fuels, but it
does not lead to greenhouse gas emissions, it is called blue hydrogen. Although blue
hydrogen is unsustainable, it goes with low carbon emissions.*

The challenge of the production of renewable hydrogen is that a biological
system, which is suitable for the task of water-decomposition (i.e., the production of
oxygen and hydrogen gas) of the energy available in the form of solar energy, does not
exist in nature. Consequently, one of the key challenges could be the artificial
development of microorganisms with the methods of molecular biology, which are able
to produce oxygen and hydrogen gas by water-decomposition. This is a challenge that
requites a global collaboration in research and development.>

But what are the fields of use of renewable hydrogen? The best-known use is
related to transport, where manufacturers have developed several hydrogen-powered
vehicles that could be alternatives to electric vehicles in the coming years.

At the same time, global society is most in need of hydrogen in sectors that
cannot be easily electrified. The most urgent is the industrial use, as the carbon intensity
of our basic activities need to be reduced as soon as possible: from the production of
steel, to cement. Electricity cannot be used to carry out these activities, but as hydrogen
can also be used to generate heat without emission of greenhouse gases, it offers a
suitable alternative in respect of fossil fuels. Its application is similar to natural gas in
many respects, which allows it to be used as a fuel in industrial processes, in heat supply
or even in the operation of generators for electricity production.®

! Kovacs, Fulép, Herbel, Nyilasi & Rakhely 2010, 20-21.
2 Tbid.

3 Szabo 2020.

4 Ibid.

5> Kovacs, Filop, Herbel, Nyilasi & Rakhely 2010, 20-21.
6 Szabo 2020.
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Another important option for use is energy storage. There are little’ problems
with electricity storage, such as the scarcity or weight of resources required to produce
batteries, as well as its costs. However, these issues ate obscured by an even more
significant problem, namely that the popular forms of energy storage, such as lithium-
ion batteries, can only store energy economically for 1-2 days at best. To make the
current energy system carbon neutral, seasonal differences between demand and supply
from renewables need to be overcome. To put it simply, popular renewables, such as
solar cells, operate with significantly higher utilization in the summer, while the
consumers’ energy demand is generally higher in the winter (one only need to think of
the demand for heating). Hydrogen can bridge this gap: energy produced during the
summer season (from potentially renewable energy sources) could help to satisfy needs
in the winter season.”

It is an important aspect, that transporting hydrogen is significantly cheaper than
transporting electricity. The infrastructure necessary to transport the latter is 10 to 20
times more expensive than what the former one requires. Furthermore, existing natural
gas infrastructure can facilitate the transport and distribution of hydrogen, which can
further reduce costs and demand for raw materials, however, many questions may arise
about exactly which infrastructure elements can be converted for this purpose, how,
and at what cost.8

Finally, as the intensive research tasks and industrial use were mentioned,
Hungarian researches on electrolysis technologies, which are the basis for renewable
hydrogen production, have recently produced leading-edge results.

Researchers and their industrial partners in Szeged have developed an energy-
efficient electrolysis technology using only water and carbon dioxide, which was the
first in the world to exceed the dream limit of 1 ampere / square centimeter density in
the production of carbon monoxide. The carbon monoxide produced this way can be
utilized as a high-value product directly in the petrochemical value chain.’

2. The constitutional aspects of sustainable development and environmental
protection

After learning what renewable hydrogen is and what kind of uses it has,
I will first review the Fundamental Law as the basis for the regulatory environment for
renewable hydrogen. The Fundamental Law sets out two main milestones to be raised
concerning the topic of the present article:

The National Avowal states that “/wje bear responsibility for ounr descendants and
therefore we shall protect the living conditions of future generations by making prudent use of our
material, intellectual and natural resources.”0

7 Ibid.

¥ Ibid.

9 Szegedi Tudomanyegyetem Hirportal (2020) Az SZTE kutatéi is segitik a hidrogén
felhasznalasat a z6ld gazdasagban

10 The Fundamental Law of Hungary.
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The above principle is explained more specifically in Article P) and Article XX.
of the Fundamental Law. According to paragraph (1) of Article P) of the Fundamental
Law: “Natural resources, in particular arable land, forests and the reserves of water, biodiversity, in
particular native plant and animal species and cultural values, shall form the common heritage of the
nation, it shall be the obligation of the State and everyone to protect and maintain them, and to preserve
them for future generations.”

Furthermore, Article XX. of the Fundamental law states that: “(7) Everyone shall
have the right to physical and mental health. (2) Hungary shall promote the effective application of the
right referred to in paragraph (1) through agriculture free of genetically modified organisms, by ensuring
access 1o healthy food and drinking water, by organizing safety at work and healtheare provision and by
supporting sports and regular physical exercise as well as by ensuring environmental protection.”2

It can be seen from the cited provisions, that the Fundamental Law further
developed the environmental values and approach of the Constitution and the
Constitutional Court. Paragraph (1) of Article P) does not define exhaustively the range
of natural assets to be protected, but it does define what the protection of the
environment actually means as a public and civic duty: 1. protection, 2. sustenance,
3. preservation for future generations. Thus, the public obligation was independently
regulated and emphasized in paragraph (1) of Article P) of the Fundamental Law. It is a
significant progress of the Fundamental Law, that it extended the scope of subjects of
such obligation. While in the Constitution only the public obligations were emphasized
concerning environmental protection, the Fundamental Law speaks about the
obligations of ‘everyone’, including civil society and each citizen.!3

Therefore, on the one hand, the Fundamental Law describes the substantive
clements of environmental protection as a public and civic obligation, in which
preservation for future generations is also emphasized.

Furthermore, according to Article N) of the Fundamental Law, “Hungary shall
observe the principle of balanced, transparent and sustainable budget management.”'*

Consequently, the Fundamental Law considers the fact that the effectiveness of
fundamental rights, the democratic and efficient functioning of the state, the security of
persons living in Hungary as well as of the organizations operating here can only be
adequately guaranteed if the country's social and economic balance is not endangered
by serious public finance problems. Based on that, the balanced, transparent, and
sustainable budgetary management appears in the Fundamental Law. Of these, balance
serves predictable functioning of the state, transparency serves democratic public life
involving informed and responsible citizens, and sustainability serves responsibility for
the fate of future generations as well, in addition to the primary financial goals.!

1 Ibid.

12 Ibid.

13 Géava, Smuk & Téglasi 2017, 35.

14 The Fundamental Law of Hungary.
15 Géava, Smuk & Tégldsi 2017, 33-34.
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So, on the other hand, sustainability, i.e. responsibility for the fate of future
generations is also reflected by the Fundamental Law in state budgetary management.
Development is sustainable if the development of the economy results in continuous
social prosperity within the limits of ecological carrying capacity, preserving natural
resources for future generations.!6

This also means that from an environmental, environmental regulatory point of
view, and during the use of budgetary resources, the possible use of all renewable
energy sources must be examined and made possible, which can ensure the
achievement of carbon neutrality as soon as possible, but by 2050 at the latest. These
milestones set out in the Fundamental Law should be kept in mind when examining the
current regulatory environment for renewable hydrogen.

3. The European Union Strategy and regulatory elements related to hydrogen
3.1. The European Union’s Hydrogen Strategy

Before the overview of the Hungarian legislation, let us take a look at the
European Union framework for the regulation of renewable hydrogen. On 8 July 2020,
the European Commission's document, called ‘A hydrogen strategy for a climate-
neutral Europe’ was published (hereinafter: EU Hydrogen Strategy).

According to the EU Hydrogen Strategy, hydrogen can be used as a feedstock, a
fuel or an energy catrier and storage, and has many possible applications which would
reduce greenhouse gas emissions across industry, transport, power and building
sectors.!”

The document outlines three steps on the path towards a European hydrogen
eco-system: (1) 2020-2024 — support for the installation of at least 6 GW of renewable
hydrogen electrolysers and the production of up to 1 million tonnes of renewable
hydrogen in the EU. (2) 2025-2030 — hydrogen needs to become an intrinsic part of an
integrated energy system with a strategic objective to install at least 40 GW of
renewable hydrogen electrolysers by 2030 and the production of up to 10 million
tonnes of renewable hydrogen in the EU. (3) as from 2030 — renewable hydrogen
technologies will be deployed at a large scale across all hard-to-decarbonise sectors.!8

The document mentions that renewable hydrogen is to be produced mainly from
wind and solar energy in the long term, in line with the EU's climate neutrality
objectives, but in the short and medium term, other forms of low-carbon hydrogen are
needed as well, to rapidly reduce emissions from existing hydrogen production.

The document then presents how the situation of hydrogen can be facilitated in
Europe. One of the regulatory elements of it is that “clean hydrogen needs a supportive
Sframework, well-functioning markets and clear rules, as well as a dedicated infrastructure and logistical
network.”°

16 Ibid. 83.

17 Buropean Commission (2020) Factsheet on EU Hydrogen Strategy.
18 Ibid.

19 Ibid.
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The above is further specified in the document, as it states that the European
Commission will work to introduce a comprehensive terminology and certification
system to define renewable hydrogen and other forms of hydrogen. It will be based on
life-cycle carbon emissions, anchored in existing climate and energy legislation, and in
line with the EU taxonomy for sustainable investments.?0 This strategy, through
supporting investment in clean hydrogen, will be critical in the context of the recovery
from the COVID-19 crisis by creating sustainable growth and jobs.2!

In order to identify the EU energy/climate policy regulatons to be
amended/adopted in connection with this EU Hydrogen Strategy, I will review
hereinafter the document which contains Hydrogen Europe’s 10 key recommendations.

3.2. Hydrogen Europe’s energy/climate policy proposals for amendment

Prior to the publication of the EU Hydrogen Strategy, on 22 June 2020,
Hydrogen Europe published its document called ‘Hydrogen Europe’s Top 10 Key
Recommendations.” Hydrogen Europe is a European association trepresenting the
interests of the hydrogen industry, involving all actors in the value chain from producer
to end user, as well as all stakeholders. The association’s mission is to promote clean
hydrogen, and to ensure that the European regulatory environment reflects the role of
hydrogen, which enables a zero-emission society.

In the introductory part of the document, Hydrogen Europe states the following:
“Meeting the EU’s long-term climate and energy goals and realising the promise of the Green Deal
means carbon free power, increased energy system efficiency and deep decarbonisation of industry,
transport and buildings. Achieving all this will require both electrons and molecules, and more
specifically: clean hydrogen (renewable and low carbon hydrogen) at large scale. Without it, the EU will
not achieve its decarbonisation targets.” 22

In the following, I will address some of Hydrogen Europe’s key regulatory
initiatives in the field of energy, set out in the above mentioned document.

The definition of hydrogen

In the current EU regulation, according to Directive (EU) 2018/2001 on the
promotion of the use of energy from renewable sources, ‘renewable energy’ means
energy from renewable non-fossil sources, namely wind, solar (solar thermal and solar
photovoltaic) and geothermal energy, ambient energy, tide, wave and other ocean
energy, hydropower, biomass, landfill gas, sewage treatment plant gas, and biogas.23

It can be seen that the above comprehensive definition used by the ‘Renewable
Directive’ does not refer to renewable hydrogen.

20 Ibid.

21 Ibid.

* Hydrogen Burope (2020) The EU Hydrogen Strategy: Hydrogen Europe’s 10 key
recommendations.

23 Directive (EU) 2018/2001 on the promotion of the use of energy from renewable soutces.
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According to Hydrogen Europe, “a rapid agreement on a comprebensive and science-
based EU-wide terminology for renewable and low carbon hydrogen is necessary to adapt national legal
definitions...”?* Furthermore, Hydrogen Europe highlights that the adoption of a
methodology for the calculation of the life-cycle carbonic emissions is needed and
should also be reflected in the EU-wide terminology to allow comparability between
energy sources in terms of the emissions factors.2>

An EU-wide, uniform definition of renewable hydrogen and low carbon
hydrogen is therefore needed to ensure that member states and all industry players
handle this energy source in a uniform manner in the regulation and in the emerging
European hydrogen matket. The short-term development of the definition can be
deduced from the EU Hydrogen Strategy, so its EU implementation as soon as possible
is a real expectation.

Guarantee of origin

In order to establish a hydrogen market and a competitive hydrogen economy,
according to Hydrogen Europe, rules shall be developed in the short term for trading
with guarantees of origin for hydrogen, while in the medium- and long-term they
encourage tenders for the production of renewable hydrogen, the startup of a hydrogen
trade exchange,? and it is also recommended to develop the undetlying regulation
beforehand.

The concept of a guarantee of origin is currently governed by the already
referred Renewable Directive.

According to paragraph 2 of Article 19 of the Renewable Directive, “‘Member
States shall ensure that a gnarantee of origin is issued in response to a request from a producer of energy
Jrom renewable sonrces, (...). Lssuance of gnarantees of origin may be made subject to a minimmm
capacity limit. The standard size of guarantee of origin is 1 MWh. No more than one guarantee of
origin shall be issued in respect of each unit of energy produced.”’

According to recital 55 of the Renewable Directive, “guarantees of origin issued for the
purposes of this Directive have the sole function of showing to a final customer that a given share or
guantity of energy was produced from renewable sources. A guarantee of origin can be transferred,
independently of the energy to which it relates, from one holder to another. However, with a view to
ensuring that a unit of renewable energy is disclosed to a customer only once, double connting and donble
disclosure of guarantees of origin should be avoided.”28

Thus, a guarantee of origin can be subject of trade, therefore it is essential for the
creation of a renewable hydrogen market.

24 Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen Europe’s 10 key
recommendations.

25 Ibid.

26 Ibid.

27 Ditrective (EU) 2018/2001 on the promotion of the use of energy from renewable soutces.

28 Ibid.
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Recital 59 of the Renewable Directive already contains indication, that the
system of guarantees of origin shall be extended to hydrogen as well: “guarantees of origin
which are currently in place for renewable electricity should be extended to cover renewable gas. (...)
This wonld provide creditable means of proving to final customers the origin of renewable gas such as
biomethane and wounld facilitate greater cross-border trade in such gas. It wonld also enable the creation
of guarantees of origin for other renewable gas such as hydrogen.”?

Clearly, the intention to extend guarantees of origin to renewable gases has been
present in the European Union for several years, and within that, the referred recital of
the directive specifically mentions biomethane and hydrogen. Consequently, the short-
term, EU-wide implementation of the extension of guarantees of origin to renewable
gases is a real expectation, especially considering its already existing basis in the
Renewable Directive.

Natnral gas/ Hydrogen infrastructure

In order to eliminate the regulatory elements that hinder the development and
operation of hydrogen infrastructures, Hydrogen Europe also recommends amending
Directive 2009/73/EC concerning common rules for the internal market in natural gas
(hereinafter: Natural Gas Directive).

In this respect, the conceptual structure of the Natural Gas Directive needs to be
reviewed. The subject of the Natural Gas Directive is defined in the second paragraph
of Article 1 as follows: “I'he rules established by this Directive for natural gas, including L.NG,
shall also apply in a non-discriminatory way to biogas and gas from biomass or other types of gas in so
far as such gases can technically and safely be injected into, and transported through, the natural gas
system.”30

Renewable hydrogen, as an ‘other type of gas’ can be included in the
aforementioned scope of the Natural Gas Directive.

However, the requirement, that it must be able to be “fechnically and safely injected
into the natural gas network” has to be reviewed in view of the chemical characteristics of
renewable hydrogen gas, and in case of inapplicability, a different system of
requirements has to be introduced for renewable hydrogen gas.

This line of reasoning is followed by recital 41 of the above Directive as well,
which states that “those technical rules and safety standards should ensure that those gases can
technically and safely be injected into and transported through the natural gas system and should also
address their chemical characteristics.”!

Furthermore, the Natural Gas Directive defines transmission and distribution as
follows: (a) transmission: the transport of natural gas through a network, which mainly
contains high-pressure pipelines, other than an upstream pipeline network and other
than the part of high-pressure pipelines primarily used in the context of local
distribution of natural gas, with a view to its delivery to customers;3 (b) distribution:

29 Tbid.
30 Ditective 2009/73/EC concerning common rules for the internal market in natural gas.
31 Tbid.
32 Tbid.

130



Attila Lengyel Journal of Agricultural and
EU and domestic regulation on the production of renewable Environmental Law
hydrogen, constitutional issues related to the domestic regulation 30/2021

the transport of natural gas through local or regional pipeline networks with a view to
its delivery to customers.3

The above definitions apply to natural gas networks, but as it was explained
concerning the subject of the Natural Gas Directive, the rules laid down for natural gas
can be applied to other types of gas, accordingly, to renewable hydrogen gas as well,
if the requirements mentioned above are met. So, the current regulation could even
cover the pipeline transmitting renewable hydrogen, but in case of renewable hydrogen
gas, differences due to the chemical characteristics of hydrogen (different requirements
for the pipeline) and elements arising from the different structure of the hydrogen
industry in terms of the activities should be regulated.

Support for trans-European energy infrastructures

Hydrogen Europe proposes to amend Regulation (EU) 347/2013 concerning the
trans-European energy infrastructure (hereinafter: TEN-E regulation). This regulation
gives visibility to energy infrastructures — makes them of energy policy significance —
and speeds up their authorization process. Under the TEN-E regulation, projects of
common interest (hereinafter: PCI) will be selected based on the general and specific
criteria set out therein, currently in the categories of electricity, natural gas, oil and
carbon dioxide.

Hydrogen Europe initiates the following: (1) the eligibility of PCI status shall be
extended to projects connected to renewable and low carbon gases, including
hydrogen;3* (2) the sustainability criterion for the selection of PCls should be
incorporated to the regulation taking into consideration the greenhouse gas emissions
reduction potential;?® (3) the retrofitting of existing cross border gas infrastructure to
transport clean hydrogen as well as provisions that favour the development of new
dedicated clean hydrogen infrastructure should be supported;*¢ (4) as hydrogen will take
up an important role in transport, it is imperative to create more synergies between the
TEN-E regulation and the TEN-T regulation?’” to ensure that hydrogen transported
through the TEN-E corridors can be accessed by the relevant refueling stations along
the TEN-T corridor;3 (5) ‘clean hydrogen networks’ should be introduced as a new
thematic area under the TEN-E regulation; this shall include new hydrogen
infrastructure projects as well as hydrogen transport solutions, intermediate storage and
associated infrastructure projects;?

33 Ibid.

3 Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen FEurope’s 10 key
recommendations.

35 Ibid.

36 Ibid.

37 Regulation (EU) No. 1315/2013 on Union guidelines for the development of the trans-
European transport network.

3% Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen FEurope’s 10 key
recommendations.

3 Ibid.
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During the preparation of the present article, the European Commission has
published a new draft of the TEN-E Regulation. The objective of the proposal is to
align regulations with the 2050 climate neutrality targets.

One of the key elements of the Commission's proposal is to exclude new
traditional natural gas infrastructure and oil pipeline investments from PCls after 2022.
In terms of decarbonisation, it plans to introduce new infrastructure categories, such as
smart gas grid, investments supporting the integration of renewable and decarbonised
gases (biomethane, hydrogen, synthetic gases) into the grid and hydrogen infrastructure.
In line with the EU Hydrogen Strategy, the draft foresees the support of hydrogen
production based on renewable energy. The EU negotiations on the revision of the
regulation begins in January 2021.40

4. Comments on the EU regulation

Based on the EU Hydrogen Strategy and the above review of the proposed
regulatory changes, the following is recommended to be considered.

The first phase of the EU Hydrogen Strategy is until 2024. In order for the
fundamentals of hydrogen economy to develop and the hydrogen economy to become
an essential, then integral part of the energy system in the second and then the third
phase as a subsystem, also, knowing the legislative process of the EU, a two-step
legislative process can be effective.

This means that within a year or two, a package of hydrogen proposals
containing quick-wins shall be adopted in the field of energy, which clarifies the basic
definitions of the hydrogen subsystem, extends the guarantee of origin system to
hydrogen, sets out basic requirements for the infrastructures to be transformed and for
the new infrastructures, and at the same time, promotes and facilitates the significant
uptake of hydrogen projects.

As a second step, legislation of strategic importance may take place connected to
hydrogen economy, the decisive point of which could be from a legislative aspect if a
separate hydrogen regulation / directive, or — taking into consideration the wide range
of the possible uses of hydrogen — a comprehensive amendment package will be
presented, in relation to several pieces of EU legislation.

5. The National Energy Strategy 2030 and the domestic regulatory elements
related to renewable hydrogen

5.1. National Energy Strategy 2030, with an outlook until 2040

The examination of the domestic regulation shall also start with the review of
a strategic document as policy document. National Energy Strategy 2030, with an
outlook until 2040 (hereinafter: National Energy Strategy) refers to the possibilities of
hydrogen utilization in the chapter on Gas and Electricity market as well, however, the
strategic role of hydrogen energy is discussed in detail in chapter 9 called ‘Energy
Innovation and Economic Development’.

40 Hungarian Energy and Public Utility Regulatory Authority, 2021.
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The introduction to the chapter anticipates that “within the framework of the energy
innovation strategy, we aim to enconrage the use of innovative solutions that, on the one hand, make the
above outlined transformation of electricity markets smooth, and on the other hand, contribute to the
goals connected to the increase of the freedom of choice of consumers and climate-friendly transformation
of the energy sector.”™

The sub-chapter “The role of hydrogen in the future energy system’ is discussed
within the above chapter, and says that within the strategic time horizon, hydrogen can
play a significant role in integrating electricity generation, strengthening domestic
security of supply, and achieving our decarbonisation goals. 42

Subsequently, the different potential uses of hydrogen are outlined. First,
the document refers to the use of hydrogen for storage purposes.

According to it, “with the expansion of the use of renewable energy sources (...) the daily,
weekly, or even seasonal storage of electricity, which cannot be solved with battery technologies, is
becoming an increasingly critical issue. With the technology of electrolysis, it is possible to store the
momentary electricity surplus in the form of hydrogen and to use it later, choosing from several options.”
In its brief assessment, the National Energy Strategy indicates that ‘#he production of
hydrogen is already one of the cheapest (...) technologies for the storage of the otherwise unusable
energy™ but “the high investment cost and low efficiency of fuel cells used for the reconversion of
hydrogen into electricity is still a barrier to the market based uptake of the technology, however, based
on the recent forecasts, a considerable (even np to 90%) cost reduction and a significant improvement in
efficiency is expected. ™

According to the strategy document, hydrogen produced from the sutrplus of
renewable electricity production offers an alternative in the field of transport and it can
also be used to produce electricity in units modelled on gas engines.*>

The National Energy Strategy then discusses the industrial use of renewable
hydrogen and its possible injection to the natural gas grid.

According to the document, the industrial use of renewable hydrogen
“Us a solution to partially cover the hydrogen demand primarily in petrolenm refining, fertilizer
production and the pharmacentical industry.”S

Furthermore, hydrogen, “when blended into the gas network, conld even contribute fo
satisfy household energy needs. This not only means the ‘oreening’ of natural gas, but it also improves
our security of supply through the reduction of import needs. By feeding hydrogen produced from
electricity into the natural gas network, its storage can also be easily solved, which is a particularly
important aspect considering the size of the domestic gas storage capacities. As for the technical
possibilities of feeding hydrogen into the gas network, there are still many open questions, both in terms
of the resistance of gas pipelines to corrosion and the performance of end-user’s equipment; we will
support the study of the above in the framework of pilot projects.”™

41 Ministry of Innovation and Technology: National Energy Strategy 2030 — with an outlook
until 2040.

42 Ibid.

43 Ibid.

44 Ibid.

4 Ibid.

46 bid.

47 Ibid.
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It is a recognition to be supported, that according to the National Energy
Strategy, “bydrogen can serve as a link between the electricity and natural gas sectors through its
energy and industrial wuse and its storability.”® 1 endorse this, adding the thought, that a
strategic revision of whole energy regulation may be necessary by the middle of this
decade, that the regulation of the large energy sections (electricity, natural gas) will be
made in a less categorized way.

Finally, with adequate foresight, in chapter 15 of the National Energy Strategy
(Flagship Projects), the government considers the implementation of the following
energy innovation project as priotity: “Development of optimal operation of storage and
utilization of hydrogen produced from renewable electricity (storage of hydrogen within a weekly period,
ensuring its use in the natural gas system, studying the direct use of natural gas storage facilities for
blending and storing hydrogen, converting hydrogen back to electricity).”™

Knowledge of the results of this strategic project could significantly contribute to
the large-scale domestic mobilization of hydrogen and facilitate the implementation of
the corresponding strategic legislation.

In connection with the above project, a Buropean benchmark can also be
mentioned, as it was published on 27 July 2020 that the electricity generation company
Iberdrola, together with the fertilizer producer Fertiberia, intends to create so far the
largest green hydrogen center on the continent, which will be launched in 2021 and it
will produce hydrogen from renewable energy and store it.50

In its communication of 18 November 2020, the Hungarian Energy and Public
Utility Regulatory Authority stated that in accordance with the national strategic
direction, in order to promote developments, they will pay special attention to the
creation of the regulatory environment in the field of the use of hydrogen-based storage
technologies and the use of hydrogen as fuel. Therefore, a specific working group was
established within their organization.>!

5.2. Domestic legislation concerning hydrogen

Following the review of the Hungarian strategy document, the present chapter
on the domestic legislation covers three of the topics discussed in the chapter on the
European Union’s regulation (chapter 3.2), indicating the possible parallelisms and
differences.

The definition of hydrogen

According to point 45. of Article 3 of Act no. 86 of 2007 on electricity
(hereinafter: EA) Renewable energy source is a non-fossil and non-nuclear energy
source, from which solar-, wind-, aerothermal-, geothermal-, hydrothermal energy,
hydropower, or energy from biomass — including the energy from biogas (combustible

48 Ibid.

49 Ibid.

50 Récz 2020.

51 Hungarian Energy and Public Utility Regulatory Authority, 2020.
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gas from landfills and sewage treatment plants or generated from other organic
materials) — can be produced.52

The EA, just like the Renewable Directive, does not refer to renewable
hydrogen. However, the domestic regulator shall strive to introduce terminologies
concerning hydrogen, considering the principles indicated in the Fundamental Law and
the obligations atisen from them. Furthermore, the effective Hungarian participation in
the development of the content of the European Union's tegulation to be adopted
soon in this regard could be expedient, as leading the way in creating a new ‘European
industry’ and laying out its framework may bring significant national benefits in the
future.

Guarantee of origin

Pursuant to point 13a of Article 3 of the EA, a guarantee of origin is an
electronic document that proves to the user based on objective, transparent and non-
discriminatory criteria, that a certain amount of electricity generated by a given
generation unit comes from renewable energy sources or high-efficiency cogeneration.>

According to the first paragraph of Article 12 of the EA, the supplier may only
certify the amount of electricity produced from a renewable energy source or high-
efficiency cogeneration for the user with a guarantee of origin.5*

The detailed rules of the guarantee of origin, its issuance, registration, transfer,
and the reporting and information obligation of producers selling energy produced this
way are determined in Governmental decree no. 309/2013 (VIIL.16.) (hereinafter:
Decree). Pursuant to Article 2 of the Decree, the register of guarantees of origin is kept
by the Hungarian Energy and Public Utility Regulatory Authority (hereinafter:
Authority).>s The Authority shall ensure that the issuance, transfer, use and cancellation
of guarantees of origin are accurate and reliable. Pursuant to paragraph (4) of Article 5
of the Decree, a guarantee of origin shall be issued for a quantity of 1 megawatt hour
(MWh).56

The content of the regulation is the same as the regulation of the European
Union. With respect to the fact, that the legal definition of renewable energy source
does not refer to renewable hydrogen, the domestic regulation concerning the
guarantee of origin does not cover hydrogen either.

However, “in Hungary, a very low proportion of gnarantees of origin are used to prove the
renewable origin of electricity compared to the gross national electricity consumption. Between 2014 and
2016, the share of electricity certified with a gunarantee of origin did not reach 1% of the domestic
consumption. In 2017, this rate was already slightly above 1%."%

52 Act LXXXVI of 2007 on electricity (EA).

53 Ibid.

54 Ibid.

55 Governmental decree no. 309/2013 (VIIL.16.) on the cettification of the origin of electricity
produced from renewable energy sources and high-efficiency cogeneration.

56 Ibid.

57 Hungarian Energy and Public Utility Regulatory Authority, 2018.
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Consequently, the already functioning system of guarantees of origin in Hungary
is still not very active, so as a first step it may be expedient to promote and exploit the
domestic potential of the system of guarantees of origin.

Natnral gas/ Hydrogen infrastructure

The scope of Act no. 40 of 2008 on the natural gas supply (NGA) in accordance
with paragraph (1) of Article 2. § covers the transmission and distribution through
pipelines, storage, trade, consumption, use and settlement of natural gas.>

According to point 23. of Article 3 of the NGA, the definition of natural gas
shall also include the types of gases according to point 26 of Article 3. Pursuant to
point 26 of Article 3, gases equivalent to natural gas from biomass and other non-
mining soutrces are artificially produced gas mixtures that can be injected into
(transmitted, distributed through and stored in) the cooperating natural gas system in a
proper manner from environmental and technical safety aspect under the conditions
specified in the governmental decree on the implementation of the provisions of the
NGA, and they can be blended with natural gas, and when this gas mixture is injected
into the natural gas system, such mixture meets the quality requirements, set out in the
governmental decree on the implementation of the provisions of the NGA, concerning
the quality of natural gas.>

The domestic regulation has the same content as the European Union regulation
in terms of the requirement, that the given type of gas shall be injectable into the
natural gas system from the point of view of environment and technical safety,
however, these gases shall also comply with the quality requirements set out in Annex
11 of the governmental decree on the implementation of the act on natural gas supply
(such as combustion characteristics, impurity content, other requirements).5

Ultimately, in connection with the injection of hydrogen into the natural gas
system, based on the results of domestic and international pilot projects, it is necessary
to determine the chemical characteristics of hydrogen, also taking into consideration
what kind of pipeline conversions would be necessary for the execution of the
injection.

6. Constitutional reflections on domestic regulatory elements

Renewable hydrogen, as a key factor in the transformation of energy systems, has
been a topic in energy professional circles for many years. Considering the principles of
environmental protection and sustainable budget indicated in the Fundamental Law,
the regulation of renewable hydrogen as a renewable energy source and the preparation
and adoption of further regulatory proposals concerning renewable hydrogen is a clear
expectation of the current framework established by the Fundamental law, which has
been implemented only to a limited extent up until today.

58 Act XL of 2008 on the natural gas supply.

59 Ibid.

60 Governmental decree no. 19/2009 on the implementation of the provisions of Act XL of
2008 on the natural gas supply.
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Although the regulation of the field of energy, and its direction has been
determined by the European Union for several decades, this does not prevent the
member states from introducing regulation in areas that are not regulated by EU law.
Moreover, in the light of the principles of the Fundamental Law described above, the
regulation of renewable hydrogen is essential, and its absence may mean a regulatory
deficit. According to paragraphs (1)-(2) of Article 46 of Act no. 151 of 2011 on the
constitutional court, “Gu case in the exercise of their powers, the Constitutional Conrt establishes the
existence of unconstitutionality caused by an omission by the legislature, they call — together with the
indication of a time limit — the defanlting body to perform its duties. It shall be considered as a failure
to perform a legislative task - inter alia — in case the relevant content of a regulation, which can be
deduced from the Fundamental Law, is incomplete.”® However, “based on point ¢) of the above
mentioned paragraph (2) of Article 46, the regulation remains so open that the Constitutional Conrt
can _form the cases of application of this legal instrument to a wide extent.”®2 Given that Article P)
and XX. of the Fundamental Law stipulates the protection of the environment,
including the preservation for future generations, thus it shall presume the specification
and regulation of all possible renewable sources as such, including renewable hydrogen.
Otherwise, in case a constitutional complaint is filed, even the existence of
unconstitutionality caused by omission could be established as described above.

The European Union has recently published a Hydrogen Strategy and started to
prepate the relevant regulations. It would be expedient for Hungary to participate in
this EU legislative process and to start the development of domestic regulations on
hydrogen as soon as possible.

Preserving the environment for future generations, as a constitutional principle,
obliges the state, and as a reflection of that, sustainable budgetary management and the
definition of a ‘sustainable financial source’ can be important milestones for laying the
foundations of the hydrogen economy and for the effective implementation of pilot
projects.

Based on the above analysis, it can be declared concerning hydrogen that the
future has started.

61 Act CLI of 2011 on the Constitutional Court.
02 Kovacs & Pozsar-Szentmiklosy 2018.
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11.
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Bevezetés

A z8ld hidrogén elGallitisa nem Gj keletll téma az energia szektorban, de 2020
masodik felében Magyarorszagon egyértelmlen kiemelt figyelmet kapott a virtualis
konferenciakon, férumokon. Minden kulcs szereplé foglalkozik vele és érdemi
lépéseket tervez megtenni azért, hogy a klimasemlegesség 2050-es céljanak elérése
érdekében miel6bb mobilizalja az abban rejlé lehetéségeket. De vajon mi is a z6ld
hidrogén és az Eurdpai Unibs és a hazai jogi kérnyezet mennyire teszi lehetévé a zold
hidrogén elGallitasat, befogadasat és mennyiben van a hazai szabalyozas 6sszhangban az
Alaptorvénnyel?

1. Mi is a z61d hidrogén?

A hidrogénre vildgszerte ugy tekintenek, mint az egyik olyan energiahordozora,
amely az emberiség fenntarthaté fejlédése érdekében képes lesz kivaltani a fosszilis
energiahordozékat. Amennyiben a hidrogént megujulé forrasokbdl allitjuk el (z6ld
hidrogén), ez elGsegitheti a karbonsemlegesség elvének megvaldsitasat.!

A hidrogén az elektromos aramhoz hasonléan olyan energiahordozé, amelyet
nem lehet megszokott modszerekkel ’banyaszni” A hidrogén és az elektromos dram
abban is hasonlit egymasra, hogy energiahordozoként mindketté komoly tarolasi
feladatot igényel.2

Altalinossagban véve a hidrogén eléallitisa kétféleképpen teheté meg:
elektrolizissel, valamint fosszilis tizemanyagokbdl. A tObbséget az elektrolizis hozza
lazba, mivel a médszer a vizet elektromos aram befektetésével hidrogénre és oxigénre
bontja.

Attila Lengyel: EU and domestic regulation on the production of renewable hydrogen,
constitutional issues related to the domestic regulation — A z6ld hidrogén eléallitasanak eurépai
unibs és hazai szabalyozasa, a hazai szabdlyozassal kapcsolatos alkotmanyossagi kérdések. Journal
of Agricultural and Environmental Law ISSN 1788-6171, 2021 Vol. XVI No. 30 pp. 123-154,
https://doi.org/10.21029/JAEL.2021.30.123

* dr.jur., Ggyvéd, e-mail: alengyel@t-online.hu.

A tanulmdny ag Igagsagiigyi Minisgtérinm jogdsképzés szinvonalinak emelését célzo programjai keretében
valdsult meg.

! Kovacs, Fulép, Herbel, Nyilasi & Rakhely 2010, 20-21.

https:/ /doi.org/10.21029/JAEL.2021.30.123
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Amennyiben az ehhez felhasznalt villamos energia megtjulé energiaforrasokbdl
(pl. napelemek, széler6mivek) szarmazik, a folyamat fenntarthaté energiatermelési
maédot biztosit. Eppen ezért nevezik zold hidrogénnek.

Alternativ megoldasként a hidrogén fosszilis Gzemanyagokbdl is el6allithato.
Ennek legnépszertibb és legkoltséghatékonyabb médja a metan vizgézos reformalasa,
melynek alapanyagaként a f6ldgazt alkoté metan szolgal. Az igy eléallitott hidrogént
nevezik szirke hidrogénnek. Ha a hidrogén fosszilis tlizel6anyagbdl all elS, de nem
vezet Uiveghazhatasu-gazkibocsatashoz, kék hidrogénnek nevezik. A kék hidrogén ugyan
nem fenntarthatd, de alacsony karbonkibocsatassal jar.4

A z6ld hidrogén eléallitasanak kihivasa abban all, hogy a napenergia formajaban
rendelkezésre allé energia vizbontasra, azaz oxigén és hidrogéngaz el6allitasara, mint
feladat ellatdsira alkalmas biolégiai rendszer a természetben nem létezik.
Kovetkezésképpen az egyik kulcs feladat a vizbontassal oxigént és hidrogéngazt termel6
mikroorganizmusok mesterséges kifejlesztése, a molekularis bioldgia mddszereivel vald
létrehozasa lehet. Bz egy globalis kutatas-fejlesztési 6sszefogast igénylé feladat.s

De milyen teriilleteken lehet felhasznalni a z6ld hidrogént? A legismertebb
alkalmazasa a kozlekedéshez kothets, ahol a gyartok szamos olyan hidrogéniizemd
jarmivet fejlesztettek, amelyek az elektromos jarmivek alternativai lehetnek az
elkovetkezé években.

A globalis tarsadalomnak ugyanakkor azokban a szektorokban van a hidrogénre a
legnagyobb sziiksége, amelyek nem villamosithatok egykonnyen. Ipati alkalmazasa a
legsiirgetbb,  mivel  alapvet§  tevékenységeinket minél  elébb  alacsony
karbonintenzitdsiva szitkséges 4talakitani: az acéltdl a cement gyartasaig. Ezen
tevékenységek végzéséhez ugyanis a villamos energia nem hasznalhat, de mivel a
hidrogénbdl tveghaz hatasi gaz kibocsatasa nélkil hé is nyerhetd, igy a fosszilis
tiizel6anyagok helyettesitésére megfelel§ alternativat kinal. Alkalmazasa sok
szempontbol hasonlit a foldgazéhoz, ami lehetévé teszi tizemanyagként térténd
felhasznalasat ipari folyamatokban, a hdéellatisban vagy akar generatorok
tzemeltetésénél villamosenergia el6allitasa soran.t

Masik fontos alkalmazasi lehetGsége az energiataroldas. A villamosenergia-
tarolasnak vannak olyan ’aprobb’ problémai, mint példaul az akkumulatorok
gyartasahoz sziikséges eréforrasok sziikOssége vagy sulya, valamint koltségei. Ezeket
azonban egy még nagyobb probléma homalyositja el, nevezetesen, hogy a népszert
energiatarolasi formak, mint példdul a littumionos akkumulatorok, a legjobb esetben is
csak 1-2 napig tudjak gazdasagosan tarolni az energiat. Ahhoz, hogy a jelenlegi
energiarendszert karbonsemlegessé alakitsuk, felil kell kerekedni a kereslet és a
megujulokbdl szarmazé kindlat kézott fennall6 szezonalis eltéréseken. Leegyszertsitve:
a népszert megajulék, mint a napelemek, nyaron lényegesen magasabb kihasznaltsaggal
mikédnek, mig a fogyasztok energiaigénye altaldban télen magasabb (gondoljunk csak
a fatési igényre).

3 Szabé 2020.

4 Uo.

5> Kovacs, Filop, Herbel, Nyilasi & Rakhely 2010, 20-21.
6 Szabé 2020.
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A hidrogén ezt a hidnyossagot képes athidalni: a nyar folyaman (potencialisan
megujuld energiaforrasokbdl) eléallitott energia segithet a téli igények kielégitésében.”

Fontos szempont, hogy a hidrogén szallitasa jelentSsen olcsébb, mint a villamos
energiaé. Az utébbi szallitasdhoz sziikséges infrastruktira 10-20-szor dragabb, mint
amit az elGbbi igényel. Tovabba a mar meglévs foldgaz-infrastruktira megkénnyitheti a
hidrogén szallitasat és elosztasat, ami tovabb cs6kkentheti a koltségeket és a
nyersanyagigényt, jollehet sok kérdés meriil fel azzal kapcsolatban, hogy pontosan mely
infrastruktira elemeket lehet erre a célra atalakitani, hogyan és milyen koltséggel 8

Végiil, ha mar intenziv kutatasi feladatokat és ipari célu felhasznalast emlitettem,
a z6ld hidrogén elGallitasanak alapjat jelentd elektrolizalé technoldgiakkal kapcsolatban
foly6 magyar kutatisok a kézelmiltban élenjar6 eredményeket hoztak.

Szegedi kutatok és ipari partnereik egy sajat fejlesztést, energiahatékony,
kizarélag vizet és szén-dioxidot felhaszndlé elektrolizald technologiat dolgoztak ki,
amellyel a viligon elséként sikertlt 4tlépniik az 1 amper/négyzetcentiméter
aramsiriségi alomhatart a szén-monoxid eléallitasa soran. Az eléallitott szén-monoxid
pedig a petrolkémiai értéklancban kozvetlenil felhasznalhatd, nagy értékd termékként
hasznosithato.’

2. Fenntarthat6 fejlédés, kornyezetvédelem Alaptorvényi vonatkozasai

Miutan megismertitk, mi a z6ld hidrogén és milyen felhasznalasi modjai vannak,
attekintem a z6ld hidrogén szabalyozasi koérnyezetének alapvetéseként elészor is az
Alaptorvényt. Az Alaptérvény két £6 mérfoldkovet régzit, amely a jelen cikk témaja
szempontjabdl felvetendé. A Nemzeti Hitvallasban rogzitésre kerill, hogy , feleldsséget
viseliink  utddainkért, exért anyagi, szellemi és termésgeti erdforrdsaink  gondos bhaszndlatival
védelmezziik az utdnunk jovd nemzedékek életfeltételeit.”0

Az Alaptorvény P) cikkében és a XX. cikkben a fenti elv konkrétabban kertl
kifejtésre. Az Alaptérvény P cikk (1) bekezdése szerint: ,,.4 fermészeti erdforrasok, kiilindsen
a termdfold, ag erddk és a vizkésglet, a bioldgiai sokféleség, kiilondsen a honos novény- és dllatfajok,
valamint a kulturdlis értékek a nemszet ROZ0s Grokségét képezik, amelyne védelme, fenntartdsa és a

Jovd nemzedékek szdamdra vald megdrzése az, dllam és mindenki Rotelessége.”

Az Alaptérvény XX. cikke tovabba régziti, hogy ,,(7) Mindenkinek joga van a testi és
lelki egészséghes. (2) Az (1) bekezdés szerinti jog érvényesiilését Magyarorszag genetikailag modositott
Clolényektdl mentes mezdgazdasiggal, ag egészséges dlelmiszerekhes és az ivivizhez vald hogzaférés
biztositasdval, a munkavédelem és az egészségiigyi elldtis megszervezésével, a sportolds és a rendszeres
testedzés tamogatisdval, valamint a kormyezet védelmeének biztositdsdaval segiti eld.”"?

7 Uo.

8 Uo.

9 Szegedi Tudomanyegyetem Hirportal (2020) Az SZTE kutatéi is segitik a hidrogén
felhasznalasat a z6ld gazdasagban.

10 Magyarorszag Alaptorvénye (2011. aprilis 25.).

1 Uo.

12 Uo.
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Az idézett rendelkezések alapjan lathat6, hogy az Alaptérvény az Alkotmany és
az Alkotmanybirésag kornyezetvédelmi értékrendjét és szemléletét tovabb fejlesztette.
A P) cikk (1) bekezdése taxative nem hatarozza meg a védendd természeti értékek
korét, am azt igen, hogy valdjaban mit jelent a kornyezetvédelem, mint allami és
allampolgari kotelezettség: 1. védelem, 2. fenntartds, 3. j6v6é nemzedékek szamara
torténé meglrzés. Az allami kotelezettség tehat 6nalloé szabalyozast nyert és hangsilyt
kapott az Alaptérvény P) cikk (1) bekezdésében. Az Alaptérvény jelentSs elérelépése a
kotelezetti kor kiterjesztése. Mig az Alkotmany alapjan a kérnyezetvédelemben csak az
allami kotelezettségek voltak hangsulyosak, addig az Alaptérvény *mindenki’ — {gy a civil
tarsadalom és minden egyes allampolgar — kételezettségérdl is beszél.13

Az Alaptérvény egyrészr6l tehat a kornyezetvédelem, mint 4allami, illetve
allampolgari kotelezettség tekintetében fejti ki annak lényeges elemeit, melyben a j6v6
nemzedékek szamara térténd megdrzés is hangsulyosan szerepel.

Tovabba, az Alaptérvény N) cikke szerint ,,Magyarorszdg a kiegyensilyozott, dtlithatd
és fenntarthatd koltséguetési gazddlkodds elvét érvényesiti.”*

Az Alaptérvény figyelembe veszi tehat azt a kértilményt, hogy az alapvetd jogok
érvényesiilése, az allam demokratikus és hatékony muikodése, a Magyarorszagon €16
személyek és az itt tevékenykedd szervezetek biztonsaga megfelel6képpen csak akkor
garantalhatd, ha az orszag tarsadalmi és gazdasagi egyensulyat komoly allamhaztartasi
problémak nem veszélyeztetik. Ennek alapjan az Alaptérvényben megjelenik
a kiegyensulyozott, atlathaté és fenntarthaté koltségvetési gazdalkodas. Ezek koziil
a kiegyensulyozottsiag a kiszamithaté allami mikédést, az atlathatésag a tajékozott és
felel6s polgarok részvételével zajlé demokratikus kozéletet, a fenntarthatdsag pedig
a jovendé nemzedékek sorsaért vald felel6sségvallalast is szolgalja az elsédleges
pénziigyi célok mellett.!>

Az Alaptérvény masrészrél tehat az allami koltségvetési gazdalkodasban is
megjeleniti a fenntarthatésigot, azaz a joévendS nemzedékek sorsaért vald
felelosségvallalast. Fenntarthaté a fejlédés akkor, ha a gazdasag fejlédése folyamatos
szocialis jobblétet eredményez az 6koldgiai eltartoképesség hatirain belil, megbrizve a
természeti er6forrasokat a j6v6 generacidi szamara. 16

Ez azt is jelenti, hogy koérnyezetvédelmi, kérnyezetvédelmi szabalyozasi
szempontbdl, illetve a koltségvetési forrasok felhasznalasa soran valamennyi lehetséges
megujuld energiaforras felhasznalasi lehetGséget meg kell vizsgalni és lehetévé kell
tenni, amely a széndioxid semlegesség miel6bbi, de legkésébb 2050-ig t6rténd elérését
biztositja. Ezen, Alaptérvényben rogzitett mérféldkéveket szem el6tt kell tartani,
amikor a z6ld hidrogén jelenlegi szabalyozasi kérnyezetének vizsgalatat elvégezzik.

13 Géava, Smuk & Téglasi 2017, 35.

14 Magyarorszag Alaptorvénye (2011. aprilis 25.).
15 Géava, Smuk & Tégldsi 2017, 33-34.

16 Uo. 83.
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3. A hidrogénnel kapcsolatos Europai Uniés Stratégia, illetve szabalyozasi
elemek

3.1. Az Euré6pai Unié Hidrogén Stratégiaja

A hazai szabalyozas attekintése el6tt nézzik meg a z6ld hidrogén
szabalyozasanak Eurépai Unids kereteit. 2020. julius 8-an megjelent az Burdpai
Bizottsag Hidrogén Stratégia egy klimasemleges FEurépaért dokumentuma
(tovabbiakban: EU Hidrogén Stratégia).

Az EU Hidrogén Stratégia szerint a hidrogén hasznalhat6, mint nyersanyag,
lzemanyag, mint energiahordozé és tarol6 és szamos alkalmazasi lehetGsége van, ami
csokkenti az Uveghdzhatasi gazkibocsatast az ipatban, a kozlekedésben a villamos
energia és épitbipari szektorban.!?

A dokumentum harom 1épcsSt vazol fel az eurdpai hidrogén rendszer felé vezets
aton: (1) 2020-2024-ig — 6 GW z6ld hidrogénen alapuld elektrolizald késziilék
bevezetésének és 1 millié tonna z6ld hidrogén termelésének timogatasa az Eurépai
Unidban. (2) 2025-2030 — a hidrogén az integralt energia rendszer lényeges részévé kell
valjon, legaldbb 40 GW zold hidrogénen alapulé elektrolizald késziilék bevezetésével és
10 millié tonna z6ld hidrogén termeléssel az Eurdpai Unidban. (3) 2030-t6l a zold
hidrogént nagy léptékben kell alkalmazni valamennyi nehezen dekarbonizalhaté
szektorban. 18

A dokumentum megemliti, hogy a z6ld hidrogént f6ként szél- és napenergia
felhasznalasaval kivanjak el6dllitani hosszd  tivon az EU klimasemlegességi
célkitizéseire tekintettel, de révid- és kozéptivon mas, alacsony karbonintenzitisu
formai is szitkségesek, hogy gyorsan csOkkentésre keriilhessen a kibocsatis a meglévd
hidrogén elGallitisbol eredGen.

Ezt kovetéen a dokumentum bemutatja, milyen médon lehet a hidrogén
helyzetét elémozditani Eurépaban. Ennek immar egyik szabalyozasi eleme, miszerint
wa tiszta hidrogénnek timogatd Rornyezetre, jol miikodd piacra és egyértelmii szabdlyokra van
$Ziiksége, valamint dedikdlt infrastruktirdra és logisztikai hdlozatra.”™

Ezt tovabb konkretizalja a dokumentum, amikor rdgziti, hogy az Eurdpai
Bizottsig be fog vezetni egy minden részletre kiterjed$ terminoldgiat és igazolasi
rendszert, hogy meghatirozza a z6ld hidrogént és a hidrogén tovabbi formait. Ez a
karbon kibocsatasi életcikluson alapszik és a jelenlegi klima és enetrgia szabalyozasban
keriill t6gzitésre, Osszhangban a fenntarthaté beruhazasok FEurépai Unié altali
osztalyzasaval.20

Ez a stratégia a z6ld hidrogénre vonatkozé beruhazasok timogatisa révén
kritikus lesz a COVID 19 krizisbdl t6rténd kilabalassal Osszefiiggésében, a fenntarthatd
névekedés és fenntarthat6 allasok megteremtése utjan.2!

17 Burdpai Bizottsag (2020) T4jékoztatd a hidrogénre vonatkozo unios stratégiardl.
18 Uo.
19 Uo.
20 Uo.
21 Uo.
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Ahhoz, hogy ezen EU Hidrogén Stratégia kapcsin a modositand6/1étrehozando
EU energia/klimapolitikai szabdlyozasokat azonositani tudjuk, a kovetkezSkben
attekintem a Hydrogen Europe 10 lényeges javaslatat tartalmazé dokumentumot.

3.2. Hydrogen Europe energia/klimapolitikai modositasi javaslatai

Az BEU Hidrogén Stratégidjanak megjelenését megel6z6en, 2020. janius 22-én
publikalta a Hydrogen Europe a Hydrogen Europe’s Top 10 Key Recommendations c.
dokumentumat. A Hydrogen Europe egy eurdpai egyesiilet, amely a hidrogén ipardg
érdekeit képviseli, részt vesz benne az értéklanc valamennyi szereplGje a termelStSl a
végfelhasznaldig tovabba valamennyi stakeholder. A szervezet misszidja a tiszta
hidrogén tamogatdsa, annak biztositisa, hogy az eurdpai szabalyozasi kornyezet
megjelenitse a hidrogén szerepét, amely lehet6vé teszi a zér6 emissziéja tarsadalmat.

A Hydrogen Europe a dokumentum bevezetSjében az alabbiakat szogezi le:
Az Enrgpai Unid hosszii tavi klimapolitikai és energia dgazati céljai és a Green Deal-ben foglaltak
megvaldsitisa karbonmentes energiat, novekyvd energia rendszer hatékonysdgot és azg ipar, kilekedés és
piiletefe mélyrebatd dekarbonizdcidjat jelenti. Mindennek azg eléréshez sziikség van elektronokra és
moleknlikra, nevegetesen a tisgta hidrogénre (meghjuld  alapii ¢ alacsony karbonintenzitdsi
hidrogénre) nagy léptékben. Enélkiil az Enrdpai Unid nem fogja elérni a dekarbonizdcids céfjait.”??

A kovetkez&kben a Hydrogen Europe fenti dokumentumban szereplé néhany —
az energetika teriiletére esé — alapvets szabdlyozasi kezdeményezésére térek ki.

A hidrogén fogalma

A jelenlegi EU szabalyozasban, a megujul6 energiaforrasokbdl eléallitott energia
hasznalatinak elémozditisirol szolé 2018/2001 EU irdnyelv szerint *megajulé energia’
a nem fosszilis megujuld energiaforrasokbdl szarmazoé energia, nevezetesen szélenergia,
napenergia (naphé és fotovoltaikus napenergia) és geotermikus energia, kornyezeti
energia, arapaly-, hullim- és az 6ceanbdl nyert egyéb energia, vizenergia, biomassza,
hulladékleraké helyeken és szennyviztisztité telepeken keletkez6 gazok, tovabba
biogazok energiaja.23

Azaz a ’Megajulé Iranyelv’ fenti Gsszefoglalé fogalma nem utal a megijuld
hidrogénre.

A Hydrogen Europe szerint ,,gyors megillapoddsra van sgiikség az Enrdpai Unidban egy
datfogo, tudomdanyos alapii megijnld hidrogén és alacsony karbon intenzitasi hidrogén terminoldgia
megalkotdsa érdekében, amely sziikséges abhoz, hogy a tagdllamok jogszabalyi definicidi elfogaddsra
keridilhessenek. . .. 24

22 Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen Europe’s 10 key
recommendations.

2 EU 2018/2001 irdnyelve a megujulé enetrgiaforrisokbdl elddllitott enetgia hasznéilatinak
elémozditasarol

2 Hydrogen Europe (2020), The EU Hydrogen Strategy: Hydrogen FEurope’s 10 key
recommendations
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Tovabba a Hydrogen Europe kiemeli, hogy szitkség van a karbon kibocsatasi
életciklus szamitasi moédszertandnak elfogadasara és azt az emlitett Eurdpai Unids
terminoldgiaban  szlikséges megjeleniteni, hogy Osszehasonlithatok legyenek az
energiaforrasok a kibocsatasi tényez8k szempontjabol.2>

Az EU szintl, egységes megajulé hidrogén és alacsony karbon intenzitisu
hidrogén fogalom meghatarozas tehat ahhoz sziikséges, hogy a tagallamok, valamennyi
iparagi szerepl$ egységesen kezelje ezen energiaforrast a szabalyozasban és a kialakitasra
keriil§ eurdpai hidrogén piacon. A fogalom meghatarozas révid tavid megvaldsitasa az
EU Hidrogén Stratégiajabdl levezethetd, igy ennek EU szintl miel6bbi végrehajtasa
valos elvaras.

Szdrmaziisi garancia

A hidrogén piac, a versenyképes hidrogén gazdasag kialakitisa érdekében a
Hydrogen Europe szerint r6vid tavon szabalyozast sziikséges bevezetni a hidrogénre
vonatkoz6 szarmazasi garancidkkal torténé kereskedés érdekében, mig kozép- illetve
hosszu tavon tenderek kifrasat szorgalmazzak megdjulé hidrogén termelésre, illetve
hidrogén t6zsde alapitisat26 tovabba az annak alapjat képez$ szabalyozas elézetes
létrehozasa is javasolt.

A szarmazasi garancia intézményét jelenleg a mar hivatkozott Megijulé Iranyelv
szabalyozza.

A megujulé iranyelv 19. cikk 2. bekezdése szerint ,,a megijuld forrdsokbdl elddllitott
energia termeldjének kérésére a lagdllamok bigtosifiak a sdrmazdsi garancia kidllitasdt (....).
A szdrmazdsi garancidk kiaddsdt a kapacitds minimdlis batdrértékébes, lebet kitni. A szdrmazdisi
garancia szabvanyos mérete 1 MWh. A megtermelt energia minden egyes egységérdl legfeljebb egy
sgdrmazasi garancia allithato ki.’”

A Megujul6 Iranyelv preambulumanak 55. pontja szetint ,,az ezen iranyely céljabil
kiadott szdrmazisi garancia kizdrdlagos rendeltetése, hogy a végsd fogyaszto felé bemntassa, hogy ag
energia egy meghatdrogolt résgardnydt vagy mennyiségét megrijulo  forrasokbol dllitottdk el
A szdrmazdsi garancidt annak birtokosa dtrubdazhatia mdsra, fiiggetleniil attdl az energiatdl, amelyre
vonatkozik. Annak biztositdsa érdekében azonban, hogy egy adott megijuldenergia-egységet csak
egyszer lebessen egy fogyasztonak juttatni, el kell keriilni a kétszeres besgdmitast és a sgdrmazdsi
garanciak kétszeres kiaddsdt.”?

A szarmazasi garancia tehat kereskedés targya lehet és éppen ezért lényeges a
megujul6 hidrogén piac kialakitisa szempontjabol.

A Megujul6 Iranyelv preambulumanak 59. pontja mar jelenleg is tartalmaz utalast
arra, hogy a szarmazasi garancidk rendszerét a hidrogénre is ki kell terjeszteni:
WA megljulo villamos energia vonatkozdsaban jelenleg hasgndlatos szdrmazdsi garancidkat ki kell
terjesgteni a meglijnld gazra is. (...) B3 megbizhatd eszkizt jelentene a megijuld gdazok, példinl a
biometin eredetének a végsd fogyasztok felé torténd bigonyitdsdra, és megkonnyitené ag ilyen gazok

% Uo.

26 Uo.

27 Az Eurépai Patlament és a Tandcs (EU) 2018/2001 irdnyelve (2018. december 11.) a megtijuld
energiaforrasokbdl eléallitott energia hasznalatanak elémozditasarol.

28 Uo.
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hatdrokon dtnyild kereskedelmét is. Egyittal lebetdvé tenné ag egyéb megijnld gazokra, példaul a
hidrogénre vonatkozd s3drmazdsi garanciak litrehozdsat is.”?

Azaz, az Burépai Uniéban mar t6bb éve meg van a szandék a szarmazasi
garancidk megijulé gazokra torténd kiterjesztésére, ezen belil az irdnyelv hivatkozott
pontja a biometant és a hidrogént konkrétan is megnevezi. A szarmazasi garancidk
megujulé gazokra torténd  kiterjesztésének rovid tava EU  szintG  végrehajtasa
kovetkezésképpen, a mar meglévé Megijuld Iranyelvi alatimasztasra is tekintettel valés
elvaras.

Fildgdz,/ Hidrogén infrastruktiira

A hidrogén infrastruktarak kialakitdsanak, tzemeltetésének akadalyat képezé
szabalyozasi elemek megszintetése érdekében a Hydrogen Europe javasolja a foldgaz
belsé piacira vonatkoz6 kozos szabalyoktdl sz6l6 EK 2009/73 Iranyelv (tovébbiakban:
Foéldgaz Iranyelv) médositasat is.

E tekintetben a Foldgaz Iranyelv fogalmi rendszerét sziikséges attekinteni.

A Foldgaz Iranyelv targyat az alabbiak szerint hatirozza meg az 1. cikk
2. bekezdése: Az ezen iranyelvben a  foldgizra megdllapitott  sgabilyokat, beleértve a
cseppfolydsitort fildgazt (LING) is, meghkiilonboztetéstol mentesen kell alkalmazni a biogizbdl és a
biomasszabol sgdrmazd gazok, valamint egyéh gazfajtik esetében is, amennyiben egek a gagfajtik
milszakilag megfeleld middon és bigtonsdgosan a foldgazhaldzatba juttathatok és azon kerestil
szdllithatdk.’

A Foldgaz Iranyelv targyaba a megujul hidrogén mar most is beleérthetd, mint
egyéb gazfajta. Ugyanakkor a megajulé hidrogén giz kémiai jellemzbire tekintettel
sziikséges felilvizsgalni a , fildgazhdldzatba miiszakilag megfeleld mddon és biztonsigosan
betaplilhatisdg” kévetelményét és a megujulé hidrogén gazra ennek esetleges
alkalmazhatatlansaga esetére egy eltéré kovetelmény rendszer bevezetését.

Ezt a gondolatmenetet kéveti a fenti Iranyelv preambulumanak 41. pontja is,
melyben rogzitésre kerilt, hogy ,a wvonatkozd miiszaki szabilyok és bigtonsigi szabvinyok
bizositiak, hogy ezeket a gazfajtikat milsgakilag megfeleld mddon és bigtonsdgosan juttathassik be a
foldgizhalizatba és szdllithassik a haldzaton keresztiil, tovdbbad foglalkozniuk kell azok kémiai
Jellemzdivel is.”3!

A Foldgaz Iranyelv tovabba a szallitds és az elosztas fogalmakat az alabbiak
szerint hatarozza meg: (a) szallitds: a f6ldgaz halézaton, tdlnyomérészt nagynyomasu
csévezetéken, de nem termelési csévezeték-haldzaton és nem az elsédlegesen a helyi
foldgazelosztas keretében hasznilt nagynyomast vezetékeken torténd szallitasa a
felhasznalokhoz t6rténé eljuttatdas céljabol2 (b) elosztas: a foldgaz helyi, illetve
regionalis csGvezeték-halézatokon keresztil a felhasznalokhoz t6rténd szallitdsa.3

2 Uo.

30 Az Bur6pai Patlament és a Tandcs 2009/73/EK iranyelve (2009. jalius 13.) a foldgaz belsé
placdra vonatkozd kozos szabalyoktdl és a 2003/55/EK irdnyelv hatalyon kivil helyezésérdl.

31 Uo.

32 Uo.

3 Uo.
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A fenti meghatarozasok féldgaz halézatokra vonatkoznak, de ahogy a Foldgaz
Iranyelv targyanal kifejtettem, a f6ldgazra megallapitott szabalyok az egyéb gazfajtikra,
igy a megtjulé hidrogén gazra is alkalmazhatok, a fent meghatarozott feltételek
teljestilése esetén. Azaz a jelenlegi szabalyozas akar a megtjulé hidrogént szallitd
csévezetéket is magiban foglalhatja, ugyanakkor a megujulé hidrogén giz esetében
a hidrogén kémiai sajatossagaibdl eredd eltérések (eltéré kovetelmények régzitése
a csOvezeték kapcsan), illetve a tevékenységeket tekintve a hidrogén ipar eltérd
struktirajabol adodé elemek szabalyozandok.

Transzenrdpai energia-infrastruktirik tamogatdsa

A Hydrogen Europe javaslatot tesz a Transzeurdpai energia-infrastruktarakrol
sz0l6  347/2013 EU rendelet (tovabbiakban: TEN-E rendelet) modositasira.
Ez a rendelet az energia-infrastruktirak ismertségét — energiapolitikai jelentGségtivé
tételét — teszi lehetévé, engedélyezési eljarasukat gyorsitja. A TEN-E rendelet keretében
koz6s érdekld projektek kivalasztisara kertil sor az abban meghatarozott altalanos és
egyedi kritériumok alapjan, jelenleg villamos energia, foldgaz, olaj és szén-dioxid
kategériakban.

A Hydrogen Europe kezdeményezi, hogy (1) keriiljon kiterjesztésre a kozos
érdekd projekt a megujulé és alacsony karbon intenzitisu gazokkal kapcsolatos
projektekre, igy a hidrogén projektekre;* (2) a koézérdekd projektek kivalasztasanal
szerepet jatszo egyedi fenntarthatésagi kritérium az tveghazhatasi gaz kibocsatas
csokkentési potencial figyelembe vételével keriiljon beillesztésre a szabalyozasba;3s
(3) tamogassak a jelenlegi hatarkeresztez$ f6ldgaz infrastruktdrak 4atalakitdsat, hogy
tiszta hidrogént szallithassanak, illetve olyan rendelkezéseket melyek 1j, dedikalt tiszta
hidrogén infrastruktarat tdmogatnak;3¢ (4) mivel a hidrogén jelentés szerepet jatszik
majd a kozlekedésben, mindenképpen sziikséges t6bb szinergiat teremteni a TEN-E
rendelet és a TEN-T rendelet’” k6zott, hogy biztositasra keriiljon, hogy azon hidrogén,
melyet TEN-E folyosékon  szallitanak  hozzaférheté legyen a  megfelels
toltéallomasokon a TEN-T folyosok mentén;® (5) a tiszta hidrogén halézatok, mint 4j
tematikus tertilet keriiljén beillesztésre a TEN-E rendeletbe; ez magaban foglalja az 4
hidrogén infrastruktira projekteket, a hidrogén szallitasi megoldasokat, kdézbensé
tarolasi és kapcsol6do infrastruktara projekteket.?”

A jelen cikk elkészitése kozben az Eurdpai Bizottsag kozzétette a TEN-E
rendelet Uj tervezetét. A tervezet célja, hogy hozzdigazitsak a szabdlyozast a 2050-re
kitGzott klimasemlegesség célkitizéseihez.

3 Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen FEurope’s 10 key
recommendations.

% Uo.

3 Uo.

37 Az Eurépai Patlament és a Tanics 1315/2013/EU tendelete (2013. december 11))
a transzeuropai kozlekedési halézat fejlesztésére vonatkoz6 unids iranymutatasokrdl és
a 661/2010/EU hatarozat hatilyon kivil helyezésérdl.

3% Hydrogen Europe (2020) The EU Hydrogen Strategy: Hydrogen FEurope’s 10 key
recommendations.

% Uo.
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A bizottsagi javaslat egyik legfontosabb eleme, hogy 2022 utin kizarna
a hagyomanyos 4j f6ldgaz-infrastruktira, valamint kéolajvezeték-beruhazasokat az un.
Kézés  FErdekl  Projektek  (PCI)  korébél. A dekarbonizacié  jegyében
infrastruktarakategoriak bevezetését tervezi, tobbek kézott: intelligens gazhaldzat,
a megujul6 és dekarbonizalt gazok (biometan, hidrogén, szintetikus gazok) halozatba
integralasat tamogaté beruhdzasok és hidrogéninfrastruktara. Az EU Hidrogén
Stratégidjaval Gsszhangban a tervezet a megujulé energia alapu hidrogéntermelés
tamogatasat iranyozza elé. A rendelet felilvizsgalatinak Eurépai Unids targyaldsa 2021.
januarban kezdd6dik el.40

4. Az Europai Uniés szabalyozasra vonatkoz6 észrevételek

Az EU Hidrogén Stratégia és az ismertetett szabalyozas modositasi javaslatok
attekintése alapjan az alabbiakat javasolt megfontolni.

Az EU Hidrogén Stratégia elsé szakasza 2024-ig tart. Annak érdekében, hogy
a hidrogén gazdasiag alapjai kialakulhassanak, illetve a masodik, majd harmadik
szakaszban az energiarendszer lényeges, majd szerves részévé valhasson a hidrogén
gazdasag, mint alrendszer, valamint ismerve az EU jogalkotasi folyamatat, két 1épcsés
jogalkotasi folyamat lehet hatékony.

Ez azt jelenti, hogy egy-két éven belill egy quick-wineket tartalmazé hidrogén
javaslat csomag elfogadasa sziikséges energetikai terlileten, mely tisztdzza a hidrogén
alrendszerrel kapcsolatos alapfogalmakat, tartalmazza a szarmazasi garancia rendszer
hidrogénre kitetjesztését, az atalakitasra kertilé és 4 infrastruktarakkal kapcsolatos
alapkovetelményeket rogziti, egyuttal a hidrogén projektek jelentSs elterjedését elGsegit,
konnyiti.

A masodik 1épcsGben egy stratégiai jelentGségl jogalkotasra keriilhet sor
a hidrogén gazdasig szempontjabdl, melynek elagazasi pontja lehet jogalkotas
technikailag, hogy kilon hidrogén rendelet/direktiva kerul megalkotisra vagy
a hidrogén felhasznalasi lehetGségének szamos teriiltre t6rténd kiterjedésére tekintettel
tobb Eurdpai Unids jogszabalyra vonatkozo, atfogd modositod javaslat csomag keriil
el6terjesztésre.

5. A Nemzeti Energiastratégia 2030 és a zold hidrogénnel kapcsolatos hazai
szabalyozasi elemek

5.1. A Nemzeti Energia stratégia 2030, kitekintéssel 2040-ig

A hazai szabdlyozds megvizsgalasa ugyancsak egy stratégiai dokumentum
attekintésével, mint policy dokumentummal kezdSdik.

A Nemzeti Energia stratégia 2030, kitekintéssel 2040-ig (tovabbiakban: Nemzeti
Energia stratégia) a hidrogén hasznositasi lehetéségeire a Gazpiaci és Villamos energia
pilaci fejezetében is utal, ugyanakkor részletesen az ’Energetikai innovacié és
gazdasagfejlesztés’ c. 9. fejezetében tér ki a hidrogén energia stratégial szerepére.

40 Magyar Energetikai és K6zmu-szabalyozasi Hivatal, 2021.
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A fejezet bevezetSje el6rebocsatja, hogy ,,az energetikai innovdcids stratégia keretében agoknak
az djszerd megolddsoknak az alkalmazdsdt kivanjuk osztonigni, amelyek egyrészt zokkendmentessé
teszik a villamosenergia-piacok kordbban felvdazolt dtalaknlisdt, mdisrészt hogzdjdrulnak a fogyasztdi
vilasztds sgabadsdginak  novelésével, az  energiaszektor Rlimabarit dtalakitdsaval kapesolatos
célkitiizésekehez. ™

A fenti fejezeten belil kertl targyalasra ’A  hidrogén szerepe a jov4
energiarendszerében’ alfejezet, mely szerint stratégiai id6tavon jelentGs szerephez juthat
a hidrogén a villamos energia termelés integralasaban, a hazai ellatasbiztonsig
erGsitésében és dekarbonizacios céljaink elérésében.42

Ezt kovetSen a hidrogén killénb6z6 felhasznalasi lehetéségei  kertilnek
felvazolasra. Els6ként a hidrogén tarolasi céla felhasznalasara utal a dokumentum.

BEszetint ,,a megijnlo energiaforrasok hasgndlatinak boviilésével (...) egyre kritikusabb
kérdéssé vilik a villamos energia — akkumuldtoros technoldgidkkal nem miegoldbatd — napi, heti, vagy
akdr szezondlis tiroldsa. Az elektrolizilds technoligidjdval megoldbatd, hogy az adott pillanatban
Selesleges villamosenergia-termelést hidrogén formdjaban taroljuk, és késdbb szdmos lebetdséy kiziil
vilasztva felhasznaljuk.” A Nemzeti Energiastratégia rovid értékelésében jelzi, hogy az
1,6QVébkeént nem hasznosithatd energia tdroldsinak a hidrogén elddllitasa mar ma is az egyik legolesobb
(...) technoldgidja,” de ,a hidrogén villamos energidva torténd vissgaalakitdsira  s30lgald
tiizeldanyag cellik magas bernbazdsi koltsége és alacsony batdsfoka ma miég gdtja a technoldgia piaci
alapi elterjedéséne, dm az eldrejelzések alapjan szamottevd (akdr 90%-0s) koltségesikkendés és
Jelentds hatdsfok javulds virbato.”**

A megijulé villamosenergia-termelés feleslegébdl elGallitott  hidrogén  a
kozlekedés tertiletén kinal alternativat, valamint gazmotorok mintijara mikoédd
egységekben is felhasznilhaté villamos energia termelésre a stratégiai dokumentum
szerint.4>

A Nemzeti Energiastratégia ezt koévetGen a megdjulé hidrogén ipari
felhasznalasara és f6ldgaz halézatba betaplalhatdsagara tér ki. A dokumentum szerint a
megujuld hidrogén ipari felhasznalasa ,elsdsorban a kdolajfinomitasban, a mitragya gydrtisban
és a gydgyszeriparban jelentkezd hidrogén igény részbeni kielégitésére megoldds. ™S

A hidrogén tovabba hozzajarulhat ,a gdzhdilizatba keverve akdr a hdagtartdsok
mérséklésén keresztiil ellatasbiztonsdgunk javitisdt is. A wvillamos energidbil eldallitort hidrogén
foldgizhalizatba taplilisival annak tdroldsa is konnyen megoldbatdva vilik, ami a hazai gaztaroldi
kapacitisok nagysagdra tekintettel kiilondsen fontos szempont. A hidrogén gazhdlizatba taplildsinak
miiszaki  lebetdségeit illetden — gy a gagvezetékek fkorrozidval s3embeni ellendlldsdt, mint a
végfogyasztii berendezések viselkedését tekintve — miég sok a nyitott kérdés; ezeknek a vizsgdlatdt pilot
projektek keretében fogiuk tinogatni.”*

4 Innovaciés és Technolégiai Minisztérium: Nemzeti Energiastratégia 2030, kitekintéssel
2040-ig.

42 Nemzeti Energiastratégia 2030, kitekintéssel 2040-ig

# Uo.

# Uo.

4 Uo.

4 Uo.

47 Uo.
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Tamogatandé felismerés, hogy a Nemzeti Energiastratégia szerint ,,a hidrogén —
energetikai és ipari felbasgndlisa, valamint tarolbatdsiga révén — Rapocsként szolgilhat a
villamosenergia- é a foldgazszektor kozotz.”* Ehhez csatlakozom azzal a gondolattal, hogy a
teljes energetikai szabalyozas stratégiai Ujragondolasara lehet sziikség a 2020-as évtized
kozepéig annak érdekében, hogy a nagy energia rész teriiletek (villamos energia,
toldgaz) szabalyozasara kevésbé kategorizaltan keriiljon sor.

Végil, megfelel6 elérelatissal a Nemzeti Energiastratégia 15. fejezetében
(Zaszl6shajo  projektek) a kormany a kovetkez$ energetikai innovaciés projekt
végrehajtasat is prioritasnak tekinti:

A megijulé alapon termelt villamos energiaval eléallitott hidrogén optimalis
tarolasi és felhasznalasi tizemének kialakitasa (hidrogén heti idGszakon beliili tarolasa, a
foldgazrendszerben wvalé felhasznalasanak biztositasa, a foldgaztarolok kozvetlen
hasznalatainak vizsgilata a hidrogén keverésére ¢és tarolasira, a hidrogén
visszakonvertalasa villamos energiava).*

Ezen stratégiai projekt eredményeinek ismerete jelentGsen hozzajarulhat majd a
hidrogén nagy 1éptékd hazai mobilizalhatésagahoz és az ennek megfelels stratégiai
jogalkotas végrehajtasat segitheti eld.

A fenti projekt kapcsan eurdpai benchmark is emlithetd, hiszen 2020. jalius
27-én publikalasra kerllt, hogy az Iberdrola nevl aramtermel$ vallalat a Fertiberia
mitragyagyartoval koézdsen a kontinens — egyelére — legnagyobb zoldhidrogén-
kézpontjat kivanja létrehozni, amely 2021-ben mar beinditisra keril és megajuld
energiabdl hidrogént allit el6, valamint azt tarol.50

A MEKH 2020. november 18-i kézleményében tajékoztatast adott arrdl, hogy a
nemzeti stratégiai iranynak megfelelGen, a fejlesztések elémozditasa érdekében kiemelt
figyelmet fordit a szabalyozasi kornyezet kialakitdsara a hidrogén alapa tarolasi
technolégiak alkalmazasa, valamint a hidrogén tzemanyagként torténd hasznositisanak
teriiletén. Ezért szervezetén belil killén munkacsoportot hozott létre.5!

5.2. A hidrogénnel kapcsolatos hazai szabalyozas

A hazai stratégiai dokumentum attekintését kovetSen az Eurdpai Unids
szabalyozasi fejezetben (3.2. fejezetben) targyalt témakdrok koziil hirom témara tér ki a
hazai szabalyozasi fejezet, jelezve az esetleges parhuzamossagokat, illetve eltéréseket.

A hidrogén fogalma

A villamos energiarél sz6l6 2007. évi LXXXVIL tv. (tovabbiakban: Vet) 3. §
45. pontja szerint: Megijuld enetrgiaforras: nem fosszilis és nem nukledris energiaforras,
amelybSl nap-, szél-, légtermikus, geotermikus, hidrotermikus energia, vizenergia,
biomasszabdl nyert energia — beleértve a biogazbdl (hulladéklerakobdl, illetve

4 Uo.

4 Uo.

50 Récz 2020.

51 Magyar Energetikai és K6zmu-szabalyozasi Hivatal, 2020.

150



Lengyel Attila Agrar- és Kornyezetjog
A z61d hidrogén elGallitasanak eurépai unids és hazai szabalyozasa, 2021. 30. szam
a hazai szabalyozassal kapcsolatos alkotmanyossagi kérdések

szennyvizkezel6 létesitménybdl szarmazo, valamint az egyéb szerves anyagokbodl
elGallitott éghetd gazbodl) nyert energiat — allithat6 el6.52

A Vet. a Megtjulé Iranyelvhez hasonldéan nem utal z6ld hidrogénre. Ugyanakkor
a hazai szabalyozonak toérekedni kell a hidrogénre vonatkoz6 terminolégiak
bevezetésére figyelemmel az Alaptérvényben jelzett elvekre és azokban foglalt
kotelezettségekre. Tovabba az Burépai Unidé ez iranya mielGbbi szabalyozasinak
tartalma kapcsan is célszerQi az abban t6rténd hatékony magyar kézremikédés, hiszen
egy Uj “eurdpai iparag’ kialakitasaban élen jarni, annak kereteit kijel6lni, jelentés nemzeti
elényokkel jarhat a késébbiekben.

Szdrmaziisi garancia

A Vet. 3. § 13a pontja szerint a szarmazasi garancia olyan elektronikus okirat,
amely objektiv, atlathaté és megkiilonboztetéstSl mentes kritériumok alapjan igazolja a
felhasznal6 felé, hogy az adott termelS egység altal elGallitott villamos energia
meghatarozott mennyisége megujulé energiaforrasbél vagy nagy hatékonysaga kapcsolt
energiatermelésbdl szarmazik.>3

A Vet. 12 § (1) szerint a megujulé energiaforrasbdl vagy a nagy hatékonysagu
kapcsolt energiatermelésb6l szarmaz6 villamos energia mennyiségét az értékesitd
kizarélag szarmazasi garanciaval igazolhatja a felhasznalé részére.>

A szarmazasi garanciara, annak kiadasara, nyilvantartasara, atruhazasara, az ilyen
médon  termelt energiat értékesité termelék beszamolasi és adatszolgaltatasi
kotelezettségére vonatkozo részletes szabélyokat a 309/2013 (VIIL.16.) Korm. rendelet
(tovabbiakban: Rendelet) tartalmazza. A Rendelet 2. §-a szerint a szarmazasi garancia-
nyilvantartast a Magyar Energetikai és Kozmi-szabalyozasi Hivatal (a tovabbiakban:
Hivatal) vezeti.5> A Hivatal biztositja, hogy a szarmazasi garanciak kidllitisa, atruhazasa,
felhasznalasa és torlése pontos és megbizhat6 legyen. A Rendelet 5. § (4) bekezdése
szerint szarmazasi garanciat 1 megawattéra (MWh) mennyiségre kell kiallitani.5¢

A szabalyozas tartalmilag megegyezik az FEurdpai Unids szabalyozassal.
Tekintettel arra, hogy a megijul6 enetrgiaforras jogszabalyi definicibja nem utal a z6ld
hidrogénre, igy a hazai szarmazasi garancia szabalyozas sem tetjed ki a hidrogénre.

Ugyanakkor , Magyarorszdgon a bruttd villamosenergia-felbaszndldsdihoz képest még nagyon
alacsony aranyban hasgndlnak  szdrmazasi garancidt a  villamos energia  meglijuld  eredetének
1gazoldsdra. 2014 és 2016 kizott a szarmazdsi garancidval igagolt villamos energia ardnya nem érte
el a hazai felbasgndlis 1%-dt. 2017-ben ez ag ardny mdr valamivel 1% felett volt.”>
Kovetkezésképpen hazankban a mar mdkoédé szarmazasi garancia rendszer sem tul
aktiv, igy elsé lépésként a szarmazasi garancia rendszerben rejlé hazai lehetGségek
promotalasa, kiaknazasa lehet célszer.

52 A villamos energiardl sz6l6 2007. évi LXXXVI. térvény (Vet.).

5 Uo.

% Uo.

% A megujulé energiaforrasbdl és a nagy hatasfokd kapcsolt energiatermelésbél nyert villamos
energia szarmazasanak igazoldsardl sz6l6 309/2013. (VIIL16.) Korm. rendelet.

% Uo.

57 Magyar Energetikai és K6zmu-szabalyozasi Hivatal, 2018

151



Lengyel Attila Agrar- és Kornyezetjog
A z61d hidrogén elGallitasanak eurépai unids és hazai szabalyozasa, 2021. 30. szam
a hazai szabalyozassal kapcsolatos alkotmanyossagi kérdések

Fildgdz,/ Hidrogén infrastruktiira

A foldgazellatastél szolo 2008. évi XL. tv. (Foldgaz tv.) alkalmazasi kore a 2. §
(1) a) pont szerint kiterjed a foldgaz vezetéken torténé szallitasara, elosztisara,
tarolasara, kereskedelmére, fogyasztasara, felhasznalasara, elszamolasara.s

A f6ldgaz fogalmaba a Féldgaz tv. 3. §. 23. pontja szerint a 3. § 26. pont szetinti
gazfajtak is beletartoznak. A 3. § 26. pont szerint f6ldgaz minéségil, biomasszabdl és
egyéb nem banyaszati forrasbol szarmazé gazok: olyan mesterségesen elSallitott
gazkeverékek, amelyek a  foldgazellatastdl szo6l6  torvény  rendelkezéseinek
végrehajtasarol szolé jogszabalyban meghatarozott feltételek mellett, kérnyezetvédelmi
és  muszaki-biztonsagi  szempontb6l —megfelel6 moddon az  egylttmikods
foldgazrendszerbe juttathatok (szallithatdk, eloszthaték és tarolhatok), a foldgazzal
keverhet6k, és ez a keverék a foldgazrendszerbe juttatiskor megfelel a foldgaz
minéségére  vonatkozé a  foldgazellatisrdl  sz6l6  torvény  rendelkezéseinek
végrehajtasarol 52016 kormanyrendeletben meghatarozott mindGségi
kovetelményeknek.>?

A hazai szabalyozas abbdl a szempontbdl, hogy az adott gazfajtanak
kornyezetvédelmi és muszaki biztonsagi szempontbdl f6ldgazrendszerbe juttathaténak
kell lennie azonos tartalmi az eurdpai unids szabalyozassal, ugyanakkor ezen
gazfajtaknak teljesiteniiik kell a f6ldgaz tv. végrehajtasi rendelet 11. sz. mellékletében
el6irt mindségi kovetelményeket is (Ggy mint, égési jellemz3k, szennyezbanyag tartalom,
egyéb kovetelmények)oo

Végsbsoron a hidrogén f6ldgaz rendszerbe betaplalhatosiaga kapcsan a hazai és
nemzetk6zi pilot projekt eredmények alapjan a hidrogén kémiai jellemzbit régziteni
szitkséges, azt is figyelembe véve, hogy a foéldgazrendszerbe betaplalhatosag milyen
csévezeték atalakitisok esetén valdsithaté meg.

6. A hazai szabalyozasi elemekre vonatkoz6 alkotmanyossagi reflexiok

A z6ld hidrogén, mint az energiarendszerek atalakitasanak egyik kulcs tényezdje
évek Ota téma energia szakmai berkekben. Az Alaptérvényben jelzett, a kornyezet
védelmére vonatkozé valamint a fenntarthatd koéltségvetésre vonatkozo alapelvek
figyelembevételével a z6ld hidrogén megtjulé energiaforrasként térténé szabalyozasa,
valamint a z6ld hidrogénre vonatkozd tovabbi szabalyozasi javaslatok el6készitése,
elfogadasa egyértelml elvarasa a jelenlegi Alaptérvény altal kijelSlt keretrendszernek,
ami a mai napig korlatosan kertlt megvaldsitasra.

Ugyan az energia terilletének szabalyozasat, annak irdnyat immar tObb évtizede
az Eurépai Unié hatirozza meg, mindez ugyanakkor nem akadalya annak, hogy
a tagallamok szabalyozast vezessenek be olyan terlileten, amelyet az Eurdpai Unids
joganyag nem szabalyoz.

%8 A foldgazellatasrol sz6l6 2008. évi XL. térvény.

% Uo.

00 A foldgazellatastol szolé 2008. évi XL. térvény rendelkezéseinek végrehajtasardl szolo
19/2009. 1.30.) Korm. rendelet.
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S6t, az ismertetett Alaptorvényi elvek fényében a z6ld hidrogén szabalyozasa
elengedhetetlen, hidnya szabalyozasi deficitet jelenthet. Az alkotmanybirdsagtdl szolo
2011. évi CLL tv. 46. § (1)-(2) bekezdései szerint ,ba ag Alkotmdnybirisag hatdskirei
Qakorldsa sordn folytatott eljardsiban a jogalkotd dltali mulasztassal eldidézett alaptirvény-ellenesség
Sfenndlldsdt dllapitia meg, a mulasztdst elkovetd szervet — batdridd megjelolésével — felbivia feladatinak
teljesitésére. A jogalkotdi feladat elmulasztasanak mindsiil — egyebek mellett — ha a jogi szabdlyozds
Alaptirwénybdl levezethetd lényeges tartalma bidnyos.”® A szabalyozas ugyanakkor a fenti
A6, § (2) bekezdés o) pontjaval olyan nyilt marad, hogy az Alkotminybirdsig széles Rorben
alakithatja a jogintémeény alkalmazdsinak eseteit.”®? Tekintve, hogy az Alaptérvény P) és
XX. cikkei, melyek a kornyezet védelmét, ezen belil a j6vé nemzedékek szamara
torténé meglrzést rogzitik, ezaltal feltételezik valamennyi lehetséges megujuld forras
ekként torténd nevesitését, szabalyozasat, igy a z6ld hidrogénét is. Ellenkez6 esetben,
alkotmanyjogi panasz el6tetjesztése esetén akar a mulasztassal el6idézett alkotmany-
ellenesség fennallasa is megallapithato a fentiek szetint.

Az Eurépai Unié a kézelmultban Hidrogén Stratégiat adott ki és elkezdte
a vonatkoz6 szabalyozasok megalkotasat. Magyarorszagnak is célszerd részt vennie ezen
Unids jogalkotasi folyamatban, valamint miel6bb megkezdeni a hidrogénre vonatkozé
hazai szabalyozasok kialakitasat.

A kornyezet j6v6 nemzedékek szamara t6rténd megSrzése, mint alaptorvényi elv
kotelezi az allamot, ennek leképezése soran a fenntarthat6 koltségvetési gazdalkodas,
a ’fenntarthaté pénzlgyi forras’ meghatirozasa is fontos mérfoldkS lehet a hidrogén
gazdasag alapjainak lefektetése, a pilot projektek hatékony megvaldsitasa érdekében.

A fent elemzés alapjan a hidrogén kapcsan kijelenthets, hogy a j6v6 elkezd6dott.

o1 Az Alkotmanybirésagrol szo6l6 2011. évi CLL térvény.
02 Kovacs & Pozsar-Szentmiklosy 2018.
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Abstract

Law no. 17/2014 on some measures to regulate the sale of agricultnral land located ontside the built-up area was
adopted among other reasons to ensure food security and protect national interests in the exploitation of natural
resources. These goals are perfectly justified and foreshadow changes in the global environment that will affect social
and economic arrangements in the future with great impact. In this context, the importance of protecting
agricultural land as a natural resource of central importance is a legitimate political goal. However, the methods
used nust be very carefully chosen in order to create a legal regime for the sale of agricultural land that respects,
on the one hand, the requirements of Enropean law and, on the other hand, fulfills the national interest as far as
possible. The current legal regime, created by amending Law no. 17/2014 by Law no. 175/2020 for the
amendment and completion of Law no. 17/2014, in force since 13 October 2020, creates a legal regime that
raises more questions than it settles regarding the real challenges outlined above.

Keywords: Romania, agricultural land, preemption rights, prior authorisation of selling.

1. General aspects

Law no. 17/2014 on some measutes to tegulate the sale of agticultural land
located outside the built-up area! was adopted to ensure food security and protect
national interests in exploiting natural resources. To achieve this goal, the law
establishes important measures to regulate agricultural land sales outside the built-up
area. Agricultural land located inside built-up areas is not subject to this regulation;
these sales are subject to general dispositions of the law.
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! Law no. 17/2014 regarding some measures to regulate the sale-purchase of agficultural lands
located outside the built-up atea and to amend Law no. 268/2001 on the ptivatization of
companies holding public and privately owned state lands for agricultural use and the
establishment of the State Domains Agency, published in the Official Gazette, Part I no. 178 of
March 12, 2014.
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This special legal regime of the circulation of agricultural lands located outside
the built-up area has recently been substantially modified by the provisions of Law no.
175/2020 for the amendment and completion of Law no. 17/2014, amendments that
came into force starting on 13 October 2020.2

I intend to analyse the legal regime of the sale of these agricultural lands, with
special regard to the new amendments to this legal regime through the provisions of
Law no. 175/2020. The legislation is recent, and in the context of the COVID-19
pandemic has not yet facilitated scientific opinions and illuminative jurisprudence.?
However, even under these circumstances, it is worth examining this new, specific legal
regime.

2. Personal scope of Law no. 17/2014

The provisions of Law no. 17/2014 apply to Romanian citizens, to the citizens
of a Member State of the European Union, of the states that are party to the
Agreement on the European Economic Area (ASEE), or of the Swiss Confederation,
as well as to stateless persons domiciled in Romania, in a Member State of the
European Union, in a state that is a party to the ASEE or in the Swiss Confederation,
as well as to legal persons having Romanian nationality, of a Member State of the
European Union, of the states that are part of the ASEE, or of the Swiss
Confederation.*

A third-country national and a stateless person domiciled in a third state and
legal persons with the nationality of a third state may acquire ownership of agricultural
land located outside the built-up area under the conditions regulated by international
treaties, based on reciprocity.5 Consequently, if the legal norms recognise the citizens of
third countries and to legal persons having headquarters in a third state, the right to
acquire the right of ownership over the lands in general, then Law no. 17/2014
becomes applicable for the acquisition of agricultural lands located outside the built-up
area and in the case of these persons as well.

2 Law no. 175/2020 for the amendment and completion of Law no. 17/2014 regarding some
measures to regulate the sale-purchase of agricultural lands located outside the built-up area and
to amend Law no. 268/2001 regarding the ptivatization of the commercial companies that hold
in administration lands of public and private property of the state with agricultural destination
and the establishment of the State Domains Agency, published in the Official Gazette, Part I no.
741 of 14 August 2020.

3 Some regulatory deficiencies have already been identified when Law no. 175/2020 was still in
the project phase. See Jora & Ciochind-Barbu 2018, 9-18. By referring to European law, the
provisions of this new regulation were analyzed by Prescure & Spirchez 2020, 21-40.,
respectively by Durnescu (Prdjanu) 2020, 37-57.

4 For a general assessment of the cross-border acquisition of agricultural land, see Szilagyi 2017,
214-250.

5 According to art. 44 para. (2) of the Romanian Constitution, foreign citizens and stateless
persons may acquire the right of private ownership over land only under the conditions resulting
from Romania’s accession to the European Union and other international treaties to which
Romania is a party, based on reciprocity, in the conditions provided by an organic law, as well as
by legal inheritance.
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On the other hand, the law does not apply to the sales of agricultural lands
located outside the built-up area that belong to the private domain of local or county
interests of the administrative-territorial units.S

3. Special limitations: agricultural land located in the border area and adjacent
to special objectives

Law no. 17/2014 introduced some special limitations for agricultural lands
located outside the town at a depth of 30 km from the state border and the Black Sea
coast, inland, as well as those located outside the town at a distance of up to 2,400 m
from the special objectives. For the alienation of these lands by sale, the Ministry of
National Defence’s specific approval is required, issued following consultation with the
state bodies with attributions in the field of national security.

However, these limitations do not apply to preemptors; that is, if the buyer is the
holder of a preemption right, approval is no longer necessary. The law does not specify
which preemptors are exempted. The right of preemption may be established by law or
convention. If the owner has recognised the right of preemption through a contract in
favour of a person who subsequently exercises this right of preemption of a
conventional nature, is no specific opinion from the Ministry of National Defence
required? In favour of a positive answer, we can invoke the principle #bi lex non
distinguit, nec nos distinguere debemus. Indeed, the law makes no distinction between
preemptors according to the legal or conventional source of the right of preemption.
Thus, by establishing a preemption right by the parties’ agreement, the need for
approval can be removed. However, because the provisions of Law no. 17/2014
establish special norms that form a unitary whole, I think that the removal of the
approval of the Ministry of National Defence refers only to the preemptors whose
rights have their origin in the text of Law no. 17/2014. Consequently, the holder of a
conventional right of preemption cannot invoke the fact that the approval established
by Law no. 17/2014 is not necessary. In addition, a preemption tight would be invoked
based on another law other than Law no. 17/2014. Applying the argument of the unity
of conception of the law would also require approval in the case of these preemptors.
Instead, as the possible speculative element (namely the situation in which the cause of
establishing the conventional right of preemption would be the removal of the approval
on the sale by the Ministry of National Defence) in the case of a legal right of
preemption is missing. In this context we could recognise that the contract between the
seller and the preemptor can be validly concluded in the absence of approval in the case
of any legal right of preemption. However, to resolve this issue definitively,
the following amendment would be required in the law’s text: it should be specified that
these limitations do not apply to preemptors whose rights have their origin in the law.

Approvals must be communicated within 20 working days of request registration
by the seller. In the case of non-fulfillment of this obligation to issue the approval, it is
considered favourable, that is, the law establishes a positive tacit approval procedure for
non-compliance with the term of 20 working days.

¢ Article 20 para. (3) of Law no. of Law no. 17/2014, in the form established by Law no.
138/2014.
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4. Special limitations: agricultural lands where there are archaeological sites

Agricultural lands located outside the built-up atea, where there are
archaeological sites in which areas with spotted archaeological patrimony or areas with
accidentally highlighted archaeological potential have been established, can be alienated
by sale only with the specific approval of the Ministry of Culture, respectively, of the
deconcentrated public services, as the case may be issued within 20 working days from
the registration of the request by the seller. As in the previous case, in the event of non-
compliance with this obligation, approval shall be deemed favourable.

5. State intervention in the movement of agricultural land outside the built-up
area

Undoubtedly, the new regulation is far from what is expected to solve the
agricultural land movement. If the substantive issue, namely the creation of a special
regime for the movement of agricultural land located outside the built-up area in
accordance with the public interest, is correct and fair, the administrative impediments
created are excessive. The intention is correct, but the chosen path must be criticised.
Although European rules in this area have not yet been fully clarified, some new regime
elements contradict European law.

The establishment of any right of preemption by law is undoubtedly a limitation
of the contractual freedom and the prerogatives of the holder of the property right.
These limitations must be justified and proportionate.

6. Holders of the right of preemption established by Law no. 17/2014, in the
form amended by Law no. 175/2020

In the initial form of the law, the alienation, by sale, of the agricultural lands
located outside the built-up area was allowed with the observance of the preemption
rights of the co-owners, lessees, neighbouring owners, as well as of the Romanian state,
through the State Domains Agency, in this order, on equal terms.

Law no. 175/2020 modifies and expands the scope of preemptors, creating
seven categories of preemptors: (a) Preemptors of rank I: co-owners, first-degree
relatives, spouses, relatives, and brothers-in-law up to and including the third degree;
(b) Rank II preemptors: owners of agricultural investments to cultivate trees, vines,
hops, exclusively private irrigation, and/or lessees. If on the lands subject to sale there
are agricultural investments for tree crops, vines, hops, and for irrigation, the owners of
these investments have priority in the purchase of these lands; (c) Rank III preemptors:
The owners and/or lessees of the agricultural lands adjacent to the land subject to sale,
in compliance with some requirements to be analysed in the next subchapter;
(d) Preemptors of rank IV: young farmers; (e) Preemptors of rank V: the Academy of
Agricultural and Forestry Sciences ‘Gheorghe Ionescu-Sisesd’ and the research-
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development units in the fields of agriculture, forestry, and food industry,” as well as the
educational institutions with agricultural profile, in order to buy agricultural lands
located outside the built-up area with the destination strictly necessary for agricultural
research, located in the vicinity of existing lots in their patrimony; (f) Preemptors of
rank VI: natural persons with domiciles/residences located in the administrative-
territorial units where the land is located or in the neighbouring administrative-
territorial units;® (g) Preemptors of rank VII: the Romanian state, through the State
Domains Agency.

7. Interpretation issues raised by current regulations

The first question that arises is how is the conflict between preemptors of
identical rank resolved? For example, what happens when both the co-owner and the
seller’s child want to buy the agricultural land, or how is the conflict between the seller’s
child and the seller’s brother (second-degree relative) resolved? In both examples,
all the people shown have the quality of preemptor of rank I; we are not in the presence
of a preemptor of higher rank and one of lower rank. Law no. 17/2014 is silent and
does not offer a solution to the competition between identical-rank preemptors.

Thus, we must rely on the provisions contained in Article 1734 of the Civil
Code, which regulates the competition between preemptors.? The provisions of Article
1734 have mandatory character.!0

According to this legal text, if several holders have exercised their preemption on
the same good, the contract of sale is considered concluded: (a) with the holder of the
legal right of preemption when they compete with holders of conventional preemption
rights; (b) with the holder of the legal right of preemption chosen by the seller when he
competes with other holders of some legal rights of preemption; (c) if the property is
immovable, with the holder of the conventional right of preemption, which was first
registered in the land book when it competes with other holders of conventional
preemption rights; and (d) if the good is movable, with the holder of the conventional
preemption right having the oldest certain date, when it competes with other holders of
conventional preemption rights.

Here, we are not in the competition between a legal right holder and the holder
of a conventional right of preemption. Thus, the hypothesis provided in let. (a) above
does not demonstrate its applicability. Nor does let. (c) apply in the analysed situation
because the norm resolves the conflict between the conventional preemption rights

7 Organized and regulated by Law no. 45/2009 on the organization and functioning of the
Academy of Agticultural and Forestry Sciences ’Gheorghe lonescu-Sisesti’ and the research-
development system in the fields of agriculture, forestry, and food industry, with subsequent
amendments and completions.

8 We notice that this category of pre-emptors is vast. There is no difference between the persons
who have their domicile in the administrative-territorial unit where the land for sale is located or
in the neighboring administrative-territorial units.

9 According to art. 8 of Law no. 17/2014, the legal provisions regarding the pre-emption right
exercise are completed with the general law’s provisions.

10 Article 1734 para. (2) Civil Code establishes that any clause contrary to the regulations
contained in this rule is considered unwritten.
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holders, and we exclude let. (d) because it refers to the preemption exercised in the case
of movable property. Thus, the only applicable norm is art. 1734 para. (1) let. (b), which
establishes that in the case of a competition between legal preemptors (of the same
rank), the seller is the one who has the (unilateral) right to choose between the holders
of the legal preemption right. The seller in the situation shown can choose at his
discretion the buyer, preferring, for example, the brother over his child, both
preemptors of rank I., etc.!!

The second issue refers to a legal text that remains unchanged by Law no.
175/2020. Article 20 para. (2) of Law no. 17/2014 establishes that “zhe provisions of this
law do not apply to alienations between co-owners, spouses, relatives and brothers-in-law up to and
including the third degree.” The law also stipulates that co-owners, first-degree relatives,
spouses, relatives, and brothers-in-law up to and including the third degree are first-
degree preemptors. Is there a conflict in the text of the law, or is it a deliberate option?
This is difficult to establish. If we interpret the two texts as conflicting, then we can say
that art. 20 para. (2) of Law no. 17/2014 was implicitly repealed by Law no. 175/2020.
I do not think that this is the right interpretation. I consider that the two texts refer to
distinct situations, as follows: (a) In reality, the owner can sell freely under the
conditions of art. 20 para. (2) of Law no. 17/2014 its agticultural land located outside
the built-up area, if the buyer is a co-owner, husband, relative, or brother-in-law up to
and including the third degree, without any obligation to submit to the special legal
regime established by Law no. 17/2014. From this circle of buyers, the owner can freely
choose the buyer because, in this context, the sale acquites zntuitu personae character; the
determining reason for the sale is not limited simply to obtaining a price.
Thus, preserving the family property is encouraged and a correct intention is pursued
by the legislator by establishing these legal provisions. Moreover, if the scope was to
repeal art. 20 para. (2) of Law no. 17/2014, then Law no. 175/2020 could have
proceeded to an express repeal, so we can presume that the legislator intended to keep
this regulation.!2 (b) If the owner has not negotiated and concluded a contract with the
persons provided above, but follows the specific procedure established by Law no.
17/2014, then the law recognises the status of the first-rank preemptor for co-owners,
first-degree relatives, spouses, relatives, and brothers-in-law up to and including the
third degree, protecting these persons even against the will of the owner and other
potential buyers.

11 'The correct solution was also embraced by the Methodological Norms, which, in art. 9 para.
(1) stipulate that “Gu the case of a competition between preemptors within the same rank, the seller chooses the
preemptor and communicates his name to the mayor’s office.” See the Methodological Norms regarding
the exercise by the Ministry of Agriculture and Rural Development of the attributions
incumbent on it for the application of title I of Law no. 17/2014, published in the Official
Gazette, Part I no. 127 of February 8, 2021 (hereinafter: Methodological Norms).

12 'This interpretation is also adopted by the relevant ministry, which in the Methodological
Norms, in art. 7, provided the following: “(7) In the situation where the seller has not requested the
display of the sale offer at the mayor’s office, and the quality of buyer is held by the persons mentioned in art. 20
para. (2) of the law, at the conclusion of the sales contracts, the presentation of the approvals provided by law is
not required. (2) In the situation where the seller requested the display of the sale offer, the persons mentioned it in
art. 20 para. (2) of the law may exercise the right of preemption, in which case the contract of sale is concluded
with the request of the approvals provided by law.”
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A third problem is the artificial creation of the right of preemption for a
potential buyer agreed upon by the seller. The easiest method was the conclusion of an
agricultural lease, in which case the quality of lessee offered the right of preemption of
rank II to the potential buyer. However, the law, absolutely correct, through detailed
rules makes the use of these fraudulent leases particularly difficult. There are several
conditions imposed on the lessee in order to have a right of preemption on the leased
land, soma conditions even questionable under EU law: (a) The lessee wishing to buy
the leased agricultural land located outside the built-up area must have this quality
under a valid lease contract concluded and registered according to the legal provisions
at least one year before the date of posting the sale offer at the town hall. (b) In the case
of natural person lessees, they must prove the domicile/residence located in the
national territory for a petriod of five years prior to the registration of the offer for sale
of agricultural lands located outside the built-up area. (c) In the case of lessees that are
legal entities, the natural person members of such a legal person have to prove that
their domicile/residence was located in the national tetritory for a petiod of five yeats
before the registration of the offer for sale of agricultural lands located outside the
built-up area. (d) In the case of lessees that are legal entities, having as a member
another legal entity, the shareholders holding control of this second entity have to
prove that the registered office/secondary office is located in the national territory and
was established for a period of five years before the registration of the offer to sell
agricultural land outside the built-up area.

Instead, a simulated sale could be orchestrated within a forced execution
procedure because the provisions of Law no. 17/2014 do not apply in enforcement
proceedings and sales contracts concluded as a result of the fulfilment of public tender
formalities, as is the case of those carried out in the insolvency proceedings.!?
The situation of a simulated sale in the form of a donation also remains open, but the
sanction applicable to these fraudulent contracts, as we will see, is that of nullity.
Fraud can also be staged using an exchange contract. For example, if an agricultural
land located outside the built-up atrea is changed to shares issued by a listed company,
thus having maximum marketability, we are practically in the presence of an operation
that is more like a sale than an exchange. Another possible method of circumventing
legal provisions is to establish a unipersonal limited liability company, in which the
owner provides the agricultural land. However, after the company’s registration, the
shares are alienated to the buyer, with respect to which the regime established by the
law analysed here does not apply. In addition, a giving in payment (datio in solutun'*) can
be used to achieve the transfer of property: the owner contracts a loan (practically
collects the price), and instead of repaying the loan, he gives in payment the agricultural
land, extinguishing the debt. Given the severe restriction on agricultural land movement
outside the built-up area (see also the following subchapters), such procedures will
certainly increase.

13 See art. 20 para. (3) of Law no. of Law no. 17/2014, in the form established by Law no.
138/2014.
14 Dischatge of debt by giving something different, in agreement with the creditor.
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The fourth problem is that of neighbouring owners or neighbouring lessees and
preemptors of rank III. After establishing that the owner or lessee of the agricultural
land adjacent to the land subject to sale has the quality of preemptors, the normative
text refers to the specific conditions under which the quality of lessee must be held:
similarly to the rank II lessee. It is not very clear wheteher this reference rule applies
only to lessees or neighbouring owners. If we accept the interpretation that this
reference rule extends the legal requirements to neighbouring owners, then not every
neighbouring owner or lessee has the right of preemption, but only the one who holds
this quality for at least one year before the date of posting the sale offer at the town
hall, and also meets the domicile/residence requirements set out above. I believe that
the legislator did not want to extend these specific requirements to neighbouring
owners, even if the text is ambiguous, but wanted to impose identical conditions only
for lessees, regardless of whether they are lessees of the land for sale (preemptors of
rank II) or lessees of neighbouring agricultural lands (rank III preemptors).

What happens if several neighbours want to exercise their preemption rights at
the same time? The law does not allow a free choice of the seller but imposes
mandatory criteria that carry out abstract economic reasoning. Has priority to purchase
(a) the owner of a neighbouring agricultural land that has a common border with the
largest side of the land that is the object of the sale offer; (b) if the land that is the
object of the sale offer has two large sides or all equal sides, priority has the owner of
neighbouring agticultural land who is a young farmer, !5 who has his domicile/residence
located in the national territory on a period of at least one year before the registration
of the offer for sale of agricultural lands located outside the built-up area; (c) the
owners of neighbouring agricultural land who have a common border with the land
that is the object of the sale offer, in descending order of the length of the common
border with the land in question; and (d) if the large side or one of the equal sides of
the land that is the object of the sale offer has a common border with land located
within another administrative-territorial unit, priority to the purchase of the land has
the owner of neighbouring agticultural land with domicile/residence within the
administrative-territorial unit where the land is located.

I interpret this legal text in the sense that within the category of rank III
preemptors, there is in practice a specific order of priority: the owner of the
neighbouring land is preferred to the lessee of the neighbouring land. In this sense,
however, constant clarifying jurisprudence would be welcome.

15 If several young farmers exercise the right of preemption, the young farmer who carties out
activities in animal husbandry has priority in the purchase of the land subject to sale, respecting
the condition regarding the domicile/residence established on the national tettitory for a period
of at least one year before registration of the offer for sale of agricultural land located outside
the built-up atea. See art. 4 para. (3) of Law no. 17/2014, in the form established by Law no.
175/2020. The notion of a young farmer is the one envisaged by EU law: a person up to the age
of 40 who has the appropriate professional skills and qualifications. See art. 2 para. (1) lit. n) of
Regulation (EU) no. 1,305 / 2013 on support for rural development provided by the European
Agticultural Fund for Rural Development (EAFRD).
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A final issue concerns the issue of conflict of laws in the case of agricultural
lands located outside the built-up area on which classified archaeological sites are
located. Which of the laws will have priority: Law no. 14/2014 or Law no. 422/2001 on
historical monument protection? In this case, the conflict is resolved correctly: the
preemption regulation in Law no. 422/2001 is applied.

8. Procedural rules on the exercise of the right of preemption

In its current form, the legal regime for exercising the right to preemption is as
follows:1¢ (a) The seller registers at the mayors’ office within the administrative-
territorial unit where the land is located an application requesting the display of the sale
offer of the agricultural land located outside the built-up area, in order to bring it to the
notice of the preemptors. (b) The application shall be accompanied by an offer to sell
agricultural land and supporting documents.!” (c) Within five working days from the
date of registration of the application, the mayor’s office has an obligation to display for
45 working days the sale offer at its headquarters and, as the case may be, on its
website. (d) The mayor’s office has an obligation to send to the structure within the
central apparatus of the Ministry of Agriculture and Rural Development (hetreinafter
referred to as the central structure), respectively, to the county or Bucharest agriculture
directorates (hereinafter referred to as territorial structures), as appropriate, and to the
Agency of State Domains a file containing a list of preemptors, copies of the
application for displaying the sale offer and the proving documents, and the minutes of
displaying the offer, within five working days from the date of registration of the
documentation. (e) For the purpose of extended transparency, within three working
days from the registration of the file, the central structure, and the territorial structures,
as the case may be, have an obligation to display on their own sites the sale offer,
for 15 days. (f) Within 10 working days from the date of registration of the application,
the mayor’s office has an obligation to notify the holders of the preemption right,
at their domicile, residence, or, as the case may be, their headquarters, the registration
of the sale offer; if the holders of the preemption right cannot be contacted,
the notification will be made by posting at the mayor’s office or on the mayor’s office
website. If the area of land that is the subject of the sale intention is at the border of
two administrative territories, the mayor’s office will notify the local public authority
with which it adjoins, which in turn will notify the holders of preemption rights.
(2) The holder of the preemption right must, within 45 working days, express in writing
his intention to buy, communicate the acceptance of the seller’s offer, and register it at
the mayor’s office where it was displayed. The sanction that intervenes in the case of
non-observance of this term is forfeiture. '8 The mayor’s office will display, including
on its website, within three working days from the registration of the acceptance of the
sale offer, the data from the offer and will send them for display on the website of the
central structure or territorial structures, as appropriate. The communication of the
acceptance of the sellet’s offer is registered at the mayor’s office by the holder of the

16 Art. 6-8 of Law no. 17/2014, in the form established by Law no. 175/2020.
17 See art. 5 of the Methodological Norms.
18 See art. 6 para. (1) of the Methodological Norms.
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preemption right accompanied by the supporting documents.!” (h) If, within
45 working days, several preemptors of different ranks express in writing their intention
to purchase, at the same price and under the same conditions, the legally established
order shall apply. (i) Within 45 working days, several preemptors of the same rank
express their intention to purchase in writing, and no preemptor of higher rank has
accepted the offer, at the same price and under the same conditions, the legally
established order shall be applicable. (j) If within 45 working days, a lower-ranking
preemptor offers a higher price than the one in the sale offer or the one offered by the
other higher-ranking preemptors to him who accepts the offer, the seller may resume
the procedure with the registration of the new price. The resumed procedure will be
carried out only once, within 10 days from the fulfilment of the term of 45 working
days previously analysed. (k) Within three working days from the registration of the
communication of acceptance of the sale offer, the mayor’s office has an obligation to
transmit to the central structure, respectively, to the territorial structures, as the case
may be, the identification data of the preemptors, potential buyers, in order to verify
the legal conditions.

9. Modification of the sale offer and acceptance

The law contains rules derogating from the general rules relating to the offer to
contract and the binding (irrevocable) nature of the offer. Under the conditions of Art.
1191 of the Civil Code, the offer is irrevocable as soon as its author maintains it for a
certain period. The offer is also irrevocable when it can be considered based on the
parties’ agreement, the established practices between them, the negotiations, the
content of the offer, or the usages. The declaration of the revocation of an irrevocable
offer has no effect. Moreover, the offer without a deadline for acceptance addressed to
a person who is not present must be maintained within a reasonable time, depending
on the circumstances, for the recipient to receive it, analyse it, and send the acceptance.
The offeror is liable for the damage caused by the offet’s revocation before the
expiration of the reasonable term. The revocation of the offer does not prevent the
contract’s conclusion unless it reaches the recipient before the offeror receives the
acceptance of, as the case may be, before committing the act or fact that determines the
conclusion of the contract (art. 1193 Civil Code). Within the procedure established by
Law no. 17/2014, we are in the presence of an offer with a term established by law.

However, the special law makes it possible to modify the sales offer already
published. If within 45 working days provided for the exercise of the right of
preemption, respectively, within 10 days provided for the resumed procedure, the seller
changes the data entered in the sale offer, and resumes the registration procedutre from
scratch.

The seller also has the right to withdraw his offer to sell.20 Before the fulfillment
of the term of 45 working days provided for the exercise of the preemption right, the
seller may submit to the mayor’s office where the request for display of the sale offer
was registered an application requesting the withdrawal of the offer.

19 See art. art. 6 of the Methodological Norms.
20 Art. 7 of Law no. 17/2014, in the form established by Law no. 175/2020.
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In this case, the mayor’s office will conclude a report cancelling the procedure
provided by this law and will communicate a copy of it to the central structure or
territorial structure, as the case may be, to the State Domains Agency.

Thus, we are not in the presence of a veritable offer in the sense of the Civil
Code, but only in the presence of an invitation to negotiate addressed to the
preemptors.

Symmetrically, the law also allows the preemptor to waive his own acceptance of
the offer before fulfilling the 45 working days term provided to exercise the preemption
right. If one of the holders of the preemption right who has expressed their acceptance
of the offer registers at the mayor’s office, a request to waive the communication of
acceptance, the preemptors’ legal order applies.

Consequently, the exercise of the right of preemption generally leads to the
selection of a buyer according to the law but can be perceived as a special selection
procedure for the buyers, and the contract will be born when the agreement of will
takes, before the notary public, the authentic form.

10. Priority right to purchase: legal restrictions on the movement of agricultural
land located outside the built-up area if the right of preemption has not been
exercised

Law no. 175/2020 introduces other new restrictions on the legal movement of
agricultural land, in addition to the new regulation of preemption rights, which become
applicable if none of the holders of the preemption right would exercise their rights.
In this case, agricultural land may be alienated only to a natural or legal person who
meets certain requirements imposed by law.

In the case of natural persons, these cumulative requirements are the following:2!
(a) the natural person concerned to have his domicile/residence located in the national
territory for a period of at least five years before the registration of the sale offer;
(b) to catry out agricultural activities on the national territory for a period of at least five
years before the registration of this offer; and (c) to be registered by the Romanian
fiscal authorities at least five years before registering the offer to sell agricultural lands
located outside the built-up area.

In the case of legal persons, the cumulative legal conditions are more
complicated: (a) the legal person concerned must have its registered office and/or
secondary headquarters located in the national territory for a petiod of at least five years
before the registration of the sale offer; (b) to carry out agricultural activities on the
national territory for a period of at least five years before the registration of the offer
for sale of agricultural lands located outside the built-up area. (c) to present the
documents showing that, from the total income of the last five fiscal years, at least 75%
represents income from agricultural activities, as provided by Law no. 227/2015 on the
Fiscal Code, with subsequent amendments and completions, classified according to the
NACE (European Classification of Economic Activities) code by the order of the
Minister of Agriculture and Rural Development. (d) the associate/shareholder who
holds the control of the company shall have domicile located on the national tertitory

21 Art. 4 of Law no. 17/2014, in the form established by Law no. 175/2020.
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for a period of at least five years before the registration of the offer for sale of the
agricultural lands located outside the built-up area. (e) if, in the structure of legal
entities, the associates/shareholders who control the company are other legal entities,
the associates/shareholders who control the company to prove the domicile located in
the national territory for a period of at least five years before the registration of the
offer sale of agricultural land located outside the built-up areas.

In terms of the procedure to be followed, in case of non-exercise of the right of
preemption by legal holders, potential buyers can submit to the mayor’s office a file
containing the documents proving the fulfilment of the above conditions within 30
days from the expiration of 45 working days established for the exercise of the right of
preemption. The mayors’ office will send the file to the central structure, respectively,
to the territorial structures, as the case may be, within five working days from the date
of registration of the documentation.

The law refers first to natural persons and later to legal persons, but it cannot be
deduced from the normative text that the legislator would prefer natural persons to
legal persons. For both situations, the law simply establishes the existence of the
situation ‘@z which the holders of the right of preemption do not express their intention to buy the
land.” In my opinion, the correct interpretation of the legal texts is that the selling
owner has the freedom to choose any bidder, whether natural or legal person, who
meets the conditions analysed above.?2

Unlike the right of preemption, the priority tight to putrchase is not a genuine
option right. The establishment of this right seems to be only a restricion on
contractual freedom. These provisions limit the owner to choose the buyer from a
limited circle of people (favoured buyers) who meet certain criteria set by the legislator,
which thus wants to direct transfers of property rights on agricultural lands located
outside the built-up area in a certain direction.

The sale of the land at a lower price than the one requested in the initial sale
offer, in more advantageous conditions in favour of the buyer than those shown in this
or with the non-observance of the legal conditions regarding the person of the buyer
attracts nullity.23

11. Freedom to choose the buyer

In the procedure established by Law no. 17/2014, full freedom in choosing the
buyer is regained only when neither the holders of the right of preemption nor the
legally favoured buyers exercise their rights within the legal term. Thus, in the case of
non-exercise of the right of preemption, and if none of the potential favoured buyers,
within the legal term, meets the conditions to be able to buy the agricultural land
located outside the built-up area, the sale can be made to any natural or legal person.

22 This interpretation is also reflected in the Methodological Norms, which state that the seller
chooses the buyer and communicates his/her name to the mayot’s office in the case of
competition between potential buyers. See art. 9 para. (2) of the Methodological Norms.
23 Article 7 para. (8) of Law no. 17/2014, in the form established by Law no. 175/2020.
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From a procedural point of view, the freedom to choose the buyer requires
a report on completing the procedure issued by the mayot’s office. The minutes shall
be issued to the seller and communicated to the central structure or territorial
structures, as the case may be. This report certifies that no preemptor or person entitled
to a priority purchase has exercised their rights and has not wished to buy the
agricultural land.

12. Overtaxing of speculative sales

Another novelty element brought by Law no. 175/2020 is the overtaxation of
speculative sales.2* The owners of agricultural lands located outside the built-up area
have an obligation to use them exclusively to carry out agticultural activities from the
date of purchase. It is considered speculative to sell the land if that takes place within
eight years of purchase. In this situation, the legislator operates with an absolute
presumption of resale purchase, subject to overtaxation.

Thus, agricultural land located outside the built-up area can be alienated, by sale,
eight years before the date of purchase, with the obligation to pay 80% tax on the
amount representing the difference between the sale price and the purchase price,
based on the notaries grid in that period. Consequently, would the tax base not be
determined based on the parties’ contract price, but ratherbased on notarial estimates?
Or do these rules apply only if the contract prices are lower than those in the notarial
grids? I am in favour of the second interpretation.

In the case of direct or indirect alienation, before 8 years from the moment of
purchase, of the control package of shares in the companies that own agricultural lands
located outside the built-up area and which represent more than 25% of their assets,
the seller will have an obligation to pay a tax of 80% of the difference in the value of
the land calculated based on the notaries’ grid between the time of acquisition of the
land and the time of alienation of the control package. In this case, the profit tax on the
difference in the value of the shares or shares sold will be applied on a reduced basis in
proportion to the percentage of the agticultural land share in question in the fixed
assets, any double taxation being prohibited. These provisions do not apply to the
reorganisation or reallocation of assets within the same group of companies.2

Interestingly, the law for these situations refers to the provisions of Article 16 of
the law, that is, sanction the contracts in question with absolute nullity. It is not easy to
determine when this sanction can be applied. Interestingly, the violation of some rules
of fiscal law attracts civil nullity. The legislator probably thought that sales for which
the tax is not paid would be null and void, given the situations in which the total
disguise simulation method would be used (a publicly simulated secret sale is concluded
as a donation) or the partial disguise simulation (declaration in the contract at a price
lower than that actually agreed by the parties).

24 Art. 4 of Law no. 17/2014, in the form established by Law no. 175/2020.
25 Probably the legislator considered sales within a group of companies.
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13. Application of an administrative law regime for the control of land movement
and sanctioning the violation of the civil law norms

The legal circulation of agricultural land is currently subject not only to a legal
regime of civil law but also to a regime of administrative law, which can be highlighted
by the special role of the mayors’ offices, on the one hand, and the Ministry of
Agriculture and Rural Development, on the other hand.

The Ministry of Agriculture and Rural Development, together with subordinate
structures, as the case may be: (a) ensures the publication of sales offers on its website;
(b) ensutes the verification of the exercise of the preemption right; (c) verifies the
fulfilment of the legal conditions of sale by the preemptor or potential buyer, provided
by the present law; (d) issues the approvals provided by law necessary for concluding
the contract for the sale of agricultural lands located outside the built-up area;
(e) ascertains contraventions and applies the sanctions provided by law; and (f) draws
up, updates, and administers the Single National Register on agricultural land
movement and destinations located outside the built-up area.26

The contract for sale in authentic form can be concluded only in possession of a
final approval issued by the territorial structures for lands with an area of up to 30 ha
inclusive, and for lands with an area of over 30 ha, by the central structure.?” If the
seller or preemptor dies before the conclusion of the contract of sale, approval is
cancelled. Therefore, this approval is not transferable to heits.

This approval is practically authorisation, but the administrative authority does
not have its own assessment rights. The control is limited to verifying the fulfilment of
legality conditions. If following the verifications by the central structure, respectively,
the territorial structures, as the case may be, it is found that the chosen preemptor or
potential buyer does not meet the conditions provided by this law, a negative opinion
will be issued.

For the control, the administrative authority has a term of 10 working days from
the expiration of the term of 45 working days provided for the exercise of the
preemption right or from the expiration of the term of 10 days in case of resumption of
the procedure for modifying the offer, that is, the situation analysed above. In case of
fulfilling the legal conditions, within five working days from the term’s expiration for
verification, the central structure, respectively, the territorial structures, as the case may
be, will issue the approval/final approval necessary for concluding the sale contract.

If no preemptor has expressed its intention to purchase, the verification of the
fulfilment of the conditions by the potential favoured buyers will be done by the central
structure, respectively, by the territorial structures at the location of the land, within
10 working days upon transmission of the file by the mayor’s office.

26 The register is maintained electronically. The local public administration authorities and the
National Agency for Cadastre and Real Estate Registry have an obligation to transmit to the
Ministry of Agriculture and Rural Development the data and information regarding the
procedural stages, cadastral documents, and transfer deeds of ownership of agricultural land
located outside built-up areas. See art. 12 para. (2)—(6) of Law no. 17/2014, in the form
established by Law no. 175/2020.

27 'The rule also applies if the court rules the transfer of ownership based on a pre-contract.
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The administrative law regime is accentuated by the fact that, along with the
specific sanctions of civil law (nullity, compensations), the legal provisions’ violation is
also sanctioned by administrative law sanctions. Thus, the following facts constitute
contravention: 28 (a) the sale of agricultural lands located outside the built-up area,
where there are archaeological sites, where areas with spotted archaeological patrimony
or areas with archaeological potential accidentally highlighted have been established,
without the specific approval of the Ministry of Culture, respectively of its
deconcentrated public services, after case; (b) the sale of agricultural lands located
outside the built-up area without the specific approval of the Ministry of National
Defence, if this situation was noted in the land book at the date of requesting the land
book extract for authentication; (c) the sale of agricultural lands located outside the
built-up area without the approvals of the central structure, respectively, of the
territorial structures of the Ministry of Agriculture and Rural Development, as the case
may be; (d) non-compliance with the right of preemption and the rights of favoured
buyers; non-compliance with the norms regarding the special taxation of alienations of
agricultural lands considered speculative; and (e) non-compliance by the mayor’s office
with the obligations regarding the display of the sale offer, transmission of the file to
the central or territorial structure, notification of the preemption rights holders, display
of the offer acceptance, or communication to the central or territorial structure of the
preemptor identification data, or potential buyers.

The contravention fine is currently for all the above contraventions between

100,000 and 200,000 lei: Law no. 175/2020 doubled these fines.
14. Civil law sanctions

The sale of agricultural lands located outside the built-up area without respecting
the right of preemption or the rights of favoured buyers or obtaining the approvals
analysed above is prohibited and sanctioned with nullity. Before the amendments
introduced by Law no. 175/2020, the sanction was that the contracts concluded by the
violation of the preemption rights were voidable, the sanction of nullity being reserved
for the situation in which the preemption right was not exercised and the building was
sold at a lower price or in more advantageous conditions than those established
through the sale offer brought to the attention of the preemptors.

The change of perspective is significant: the legal movement of agricultural land
outside the built-up area has become a matter of public policy.

15. Instead of conclusions: is this legal regime in line with European law?

Law no. 175/2020 was subject to a constitutional review before promulgation.
According to the Romanian Constitution, as a result of accession, the provisions of the
European Union’s constitutive treaties, as well as other mandatory community
regulations, have priority over the contrary provisions of domestic law, in compliance
with the provisions of the Act of Accession (Article 148 para. (2) of the constitution):

28 See att. 14 of Law no. 17/2014, in the form established by Law no. 175/2020.
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The authors of the objection of unconstitutionality, in essence, argued that the
law has as its “Gudirect objective the restriction of the right of citizens of the EU Member States and
States party to the Agreement on the Enropean Economic Area to acquire ownership of agricultural
land ontside built-up areas.”

The decision of the Romanian Constitutional Court (RCC) no. 586/2020 was
adopted by a majority of votes. The constitutional judges who voted against formulated
two separate opinions, in which they supported the unconstitutionality of this
legislation. 30

The majority opinion concluded that “he criticised provisions do not regulate any
restriction or exclusion of natural or legal persons from the Member States from the purchase of
agricultural land, but impose certain conditions for achieving the purpose of the law, namely the
development of the land property. All these conditions are common to natural and legal persons in the
Member States of the European Union, and there is no difference in legal treatment between them
regarding the right to purchase agricultural land outside the built-up areas. The criticised texts do not
Jforbid or exclude the right of natural or legal persons from outside the national tervitory to buy such
lands, with the fulfilment of the conditions provided by law, equally valid conditions regarding
Romanian natural or legal persons. Therefore, the above demonstrates that the legislator did not operate
with the criterion of citizenship/ nationality, but with a set of objective criteria aimed at the buyer’s
ability to maintain the category of use of extra-urban agricultural land and to work it effectively.”!
The conclusion of a sales contract, as a buyer, presupposes a solid and well-defined
material base on the national territory and a relevant work experience in the
pedoclimatic conditions of Romania. It follows that the law does not establish arbitrary
conditions to be able to buy agricultural land outside the built-up area but rather
conditions that support the purpose of the law. 32

Contrary to this majority view, the first separate opinion argues that a
conditioning “by a law adopted in 2020 (...) of the acquisition of agricultural land located ontside
the built-up area by establishing the domicile/ residence of the acquirer on national territory is
equivalent to a restrictive measure for potential acquirers, although they are citizens of the Eurgpean
Union, do not have their domicile/ residence on the national territory, i.e., violate the commitments
made by Romania towards the European Union as they result from point 3 of Annex VI to the
Treaty on Accession of the Republic of Bulgaria and Romania to the Eurgpean Union.”? The other
separate opinion states that “#he provisions criticised, although they do not regulate an express and
direct excclusion of natural or legal persons from the Member States from the purchase of agricultural
land located ontside the built-up area, impose certain conditions which can be cassified as having
equivalent effect.”

29 Point 18 of the RCC Decision no. 586,/2020.

30 The decision and the separate opinions were published in the Official Gazette, Part I no. 721
of 11 August 2020.

31 Point 100 of the RCC Decision no. 586,/2020.

32 Point 101 of the RCC Decision no. 586/2020.

3 Point 3.2.2. from the Separate Opinion formulated by Livia Doina Stanciu and Elena-Simina
Tiandsescu.

34 Point 2 of the Separate Opinion formulated by Mona-Maria Pivniceru.
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The position of the European Union is currently not definitively clarified.
The European Commission has issued an interpretative communication, which is also
based on the current state of the case-law of the European Court of Justice (CJEU).
On the one hand, this communication recognises the specific importance of agricultural
land and considers that the special regulation of agricultural land movement is justified,
including certain accepted restrictions. However, on the other hand, many restrictions
are considered inconsistent with Buropean Union law. 35 With regard to residence
requirements, the European Commission relied on Case C-452/01 Ospelt, paragraph
54, in which it was held that the conditions under which the acquirer must reside on the
purchased land were not legal, respectively, Case C-370/05, Festersen, paragraphs
35 and 40, in which the CJEU “onsidered as disproportionate the requirement that the acquirer
tafkes up his fixed residence on the property which is the object of the sale. The CIEU found that such
a residence requirement is particularly restrictive, given that it not only affects free movement of capital
and freedom of establishment but also the right of the acquirer to choose his residence freely.”>
Similatly, the CJEU held that national rules “under which a distinction is drawn based on
residence in that non-residents are denied certain benefits which are, conversely, granted to persons
residing within the national tervitory, are liable to operate mainly to the detriment of nationals of other
Member States. Non-residents are in the majority of cases foreigners.”> Following the
interpretative communication issued by the Commission, the CJEU ruled that “articles 9,
10 and 14 of Directive 2006/123/EC of the Eurgpean Parliament and of the Council of
12 December 2006 on services in the internal market must be interpreted as preciuding legislation of a
Member State which matkes the right for a legal person to acquire agricultural land located in the
territory of that Member State — in cases where the member or members who together represent more
than half of the voting rights in the company, and all persons who are entitled to represent that
company, are nationals of other Member States — conditional upon, first, submitting a certificate of
registration of those members or representatives as residents of that Member State and, second,
a document demonstrating that they have a knowledge of the official langnage of that Member State
corresponding to a level which enables them to at least converse on everyday subjects and on professional
matters” (case C-206/19, “KOB” SIA).

In the future, the compliance of this new Romanian regulation with European
law will be verified. The separate opinions, a careful analysis of the European
Commission’s interpretative communication, foreshadow a solution of non-compliance
of national with European law.

However, it is undeniable that public policy requirements, such as food security,
the exploitation of natural agricultural resources in accordance with the national
interest, and making these resources available to those who actually work in agriculture
and who do not use the transfer of ownership of agricultural land for speculative
investment purposes, requite the adoption of serious restrictions on the legal

% Commission interpretative communication on the acquisition of farmland and European
Union law (2017 / C 350/05), published in the Official Journal of the European Union C 350 of
18.10.2017.

36 See Interpretative Communication, 15.

37 Cases C-279/93, Finanzamt Koln-Altstadt v Schumacker, paragraph 28; C-513/03, van
Hilten-van der Heijden, paragraph 44; C-370/05, Festersen, paragraph 25; C-11/07, Eckelkamp,
patagraph 46. See also the more recent solution in Case C-206/19, “KOB” SIA.
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movement of agricultural land, which cannot be regarded as mere goods whose
freedom of movement is essential. This aspect should also be recognised and reflected
in European law, both in its written form and in its form emanating from the European
Court of Justice’s case law.

In fact, in my opinion, this Romanian regulation is far from ideal for achieving
the desired goals. A rethink will undoubtedly be needed from the perspective of
European law in the process of formation in this field and the means used to achieve
otherwise legitimate aims. Comparative law can offer pertinent solutions to be adapted
to Romanian realities.3

3 For example, see the articles published in the CEDR Joutnal of Rural Law no. 1/2017.
For the experience of the Central and Eastern European Countries, see in the cited journal
especially the following articles: Yancheva et al. 2017, 29-32.; Damborsky & Snopkova 2017,
38-42.; Raisz 2017, 68-74.; Budzinowski & Suchon 2017, 94-97.; Bandetlovi, Lazikovd &
Palsova 2017, 98-103.
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Abstract

This paper aims to provide a report on the conference titled The agricultural land trade. Theory and Practice,
which was held on 26 November 2020 by Adam Mickiewicz University (UAM) in Pognan. The conference
report deals with the three sessions of the conference in separate chapters, and in the end, it contains concluding
remarfks. In parallel with the presentation of the sessions, legal literature is provided in connection with each issue.
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1. Introduction

An online scientific conference entitled “The agricultural land trade. Theory and
Practice’ was held on 26 November 2020 by Adam Mickiewicz University (UAM) in
Poznan (Poland).! This one-day event was co-organised by the Department of
Agricultural Law of Adam Mickiewicz University, Notarial Chamber in Poznan,
Ministry of Agriculture and Rural Development, and National Support Centre for
Agriculture? (hereinafter: Government Agency). The conference provided an excellent
opportunity for experts and practitioners to share their experiences and seek solutions
to the difficulties arising under the interpretation of the Act of 11 April 2003 on
Formation of the Agricultural System, which constitutes the main legal act governing
the trade of private farmland in Poland (hereinafter: AAS).?
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“* Conference report (selected papers), Poznan, 26 November 2020

!'The original title of the conference: Obrit nieruchomosciami rolnymi. Teoria i praktyka.

2 A state institution whose main tasks include managing agricultural property of the State
Treasury (sale and lease), the free transfer of land and non-returnable financial assistance,
supervision of companies of special importance for the national economy, issuing decisions
regarding consent to private turnover land, promoting Polish agri-food products in the country
and abroad, and developing and disseminating information related to the implementation of
active agricultural policy mechanisms on the markets of agticultural and food products.

3 Ustawa z dnia 11 kwietnia 2003 r. o ksztaltowaniu ustroju rolnego (Act of 11th April 2003 on
Formation of Agricultural System), published in Dgiennik Ustaw (Journal of Laws) of 2003 No.
64, item 592 as amended. For a more detailed work on the Polish framework for the agricultural
land trade, see: Kubaj 2020; Stacherzak, Heldak, Hajek & Przybyta 2019; Zrébek-Rézanska &
Zielinska-Szczepkowska 2019; Kalinowski 2017. For Hungarian framework for the agricultural

https://doi.otg/10.21029/JAEL.2021.30.174

174



Katarzyna Zombory Journal of Agricultural and
The agricultural land trade — Environmental Law
Theory and practice 30/2021

The conference was divided into 3 sessions, during which 14 presentations were
made. This report focuses on the key issues addressed at the conference, contributing
to the discussion on restricting agricultural land trade, which is a subject of great
concern both in Poland and Hungary.

The conference was opened by Prof dr hab. Bognmita Kaniewska, the rector of
UAM. Thereafter, the participants were welcomed by the representatives of all four
organisers. Prof dr hab. Roman Budzinowski, chairman of the Polish Association of
Agrarian Lawyers, delivered the opening lecture, during which he reminded the
audience that the tradition of joining efforts by scholars and practitioners in the field of
agricultural law dated back exactly 20 years. The first conference of this kind was held
in 2000 in Rydzyna, and was followed by several meetings and scientific conferences

countrywide.
2. First Session

During the first session, Prof. dr hab. Pawel! Czechowski and dr hab. Konrad Marciniuk
(University of Warsaw, Warsaw)* delivered the keynote address, providing a brief
overview of the main concepts undetlying the regulation of the agricultural real estate
market in Poland. They explained that the restrictions imposed on the free trade of real
estate during the communist regime were liberalised after the political transformation in
1989. However, since the adoption of the AAS in 2003, state interventionism in the
agricultural real estate market has reappeared, significantly restricting the free
enjoyment of ownership rights. The latter, according to the classic approach in civil law,
includes the rights to possession, to use and derive income, and to disposition.
In Poland, restrictions on ownership rights with regard to agricultural property are
twofold. First, such restrictions have been introduced through the adoption of
regulations that are Jex specialis to the Polish Civil Code3, for example, the AAS and Act
of 19 October 1991 on the management of the agricultural property of the State
Treasury.® Consequently, the Civil Code framework for sale and purchase, lease, or
donation agreements has been significantly modified in case the aforementioned
agreements are concluded with respect to agricultural real property. Second, state
control over the agricultural real estate market is exercised through the application of
pre-emptive rights or provisions allowing the State Treasury to acquire shares in
companies that own farmland or hold the right of perpetual usufruct.

land trade see: Csak 2010; Csak, Kocsis & Raisz 2015; Olajos 2017; Raisz 2017; Szilagyi 2016;
Szilagyi, Csak, Olajos & Orosz 2019.

* Title of presentation: Wipdlezesne mwarunkowania prawne rynku niernchomosci rolnych (Contemporary
legal framework of the agricultural real estate market in Poland). Authors’ other works include:
Czechowski & Niewiadomski 2016; Czechowski & Niewiadomski 2015; Czechowski &
Niewiadomski 2013; Czechowski & Wieczorkiewicz 2006; Marciniuk 2020; Marciniuk 2017 .

5 Ustawa z dnia 23 kwietnia 1964 r. - Kodeks cywilny (Act of 23rd April 1964 on the Civil
Code), published in Dzjennik Ustaw (Journal of Laws) of 1964 No. 106, item 93 as amended.

¢ Ustawa z dnia 19 pazdziernika 1991 r. o gospodarowaniu nieruchomosciami rolnymi Skarbu
Panistwa (Act of 19th October 1991 on the management of agricultural property of the State
Treasury), published in Dgiennik Ustaw (Journal of Laws) of 1991 No. 107, item 464 as amended.
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The privileged position of the Government Agency in the agricultural real estate market
in Poland is another prime example of state interventionism. Czechowski and
Marciniuk emphasised that the Polish legal framework applicable to agricultural land
transactions was tantamount to introducing serious restrictions on ownership rights,
which negatively affects legal certainty. In their opinion, the choice of subjects for the
conference exposed the shortcomings and deficiencies of the Polish regulations
governing the agricultural real estate market.

In her address, dr Joanna Mikolajezyk (University of 1.6dz, 1.6dz)7 identified
several legal gaps that render the interpretation of the notion of ‘agricultural real
property’ highly difficult in practice. A legal professional herself, she highlichted the
importance of classifying a real property as agricultural real property to propetly
determine the scope of application of the AAS. According to Article 46! of the Civil
Code, agricultural real property shall be understood as immovable property, which is or
may be used for carrying out agricultural production activity within the scope of plant
and animal production, not excluding gardening, horticulture, and fishery production.
For the purposes of the application of the AAS, agricultural real property shall be
understood as the agricultural real property within the meaning of the Civil Code,
excluding the properties located in areas designated in the local zoning plan for
purposes other than agricultural (Article 2 point 1). First, a question arises as to the
application of the AAS with respect to agricultural real properties situated in areas
without local zoning plans. The practical importance of this inaccuracy is due to the
fact that only 1/4 of the tetritory of Poland is regulated by local zoning plans.
Therefore, she suggested aligning the provisions of AAS with those of the zoning law.
Another issue of concern Mikolajczyk addressed was related to the evolution of the
definition of agricultural property. The notion of agricultural real property was
introduced into the Polish Civil Code in 1990 during the regime transformation with
the view of liberalising the market, and has remained unchanged for years. She
expressed her concern that the definition under Article 46! of the Civil Code, to which
the AAS refers directly, might not be compatible with the principles underlying the
AAS, namely the restriction of farmland trade. She pointed out that the range of
agricultural real properties entering the scope of application of the AAS had been
constantly changing because of frequent amendments, which further limited its scope
of application as new exemptions were introduced.® For this reason, Mikolajczyk
suggested that the conceptual and linguistic framework for the definition of agricultural
real property under the Civil Code and AAS be reviewed.

7Title of presentation: Problem kwalifikowania nieruchomosii jako rolngj - studinm przypadkn (The issue of
classifying a real property as an agricultural real property — case study). Author’s other works include:
Mikotajczyk 2014; Mikolajczyk 2016.

8 The AAS does not apply zuter alia to agricultural real properties (a) smaller than 0,3 ha,
(b) which belong to the State Treasury’s Agricultural Property Stock, (c) which are internal
roads, (d) which have been sold to former tenants in a special procedure (Act of 19 October,
1991 on the management of agricultural property of the State Treasury, Journal of Laws of 2020,
item 396, as amended), and () which are covered with ponds over more than 70% (Article 1a of
AAS, see also Article 1b and 1c of the AAS).
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Prof UAM dr hab. Aneta Suchori (Adam Mickiewicz University, Poznan)? explored
the subject of the acquisition of agticultural real property by a lessee. In her opening
remarks, she reminded the audience that lease was a very common form of land
management in Western European countries (e.g. France or Italy).

In these countries, lease is a safe and stable institution, unlike in Poland, where it
is a short-term legal arrangement that lacks stability. However, it has been observed that
lease is becoming increasingly popular in Poland despite its uncertain legal
environment. This can be explained by the fact that the requirement laid down in the
AAS, according to which the ownership of agricultural real property can be acquired by
individual farmers only, does not apply to lessors. Consequently, a natural person who
does not meet the requirements to be considered an individual farmer as well as any
legal person may become a lessor of agricultural real property. One main point Suchon
highlighted addressed the uncertainties related to the transfer of agricultural property in
leases. It should be considered whether it is possible under the AAS to transfer the
ownership of farmland that has been leased. Under Article 2b para. 1 of the AAS, the
acquirer of agticultural real property is required to run the agricultural holding the
agricultural real property became part of for a period of at least five yearts.
If the acquirer is a natural person, agricultural activity shall be conducted personally.
Suchon expressed her concern that it would not be possible for the new owner of the
agricultural land to run the agricultural holding personally as long as the land was in
lease. As long as the lease agreement remains in force, the agricultural activity on the
farmland concerned is to be carried out by the lessee. She suggested a possible
amendment to the AAS that would provide for a new legal arrangement applicable to
the transfer of farmland in lease. The Government Agency should be able to issue a
permit allowing the owner of the agricultural real property to transfer the ownership of
the land, and at the same time, allowing the lease to be continued until the expiry of the
term, thus exempting the new owner from the obligation to personally carry out
agricultural activity on the acquired farmland. In that case, agricultural activity would be
carried out by the lessee until the end of the lease agreement. During the discussion that
followed the presentation, representatives of the Government Agency and Ministry of
Agriculture and Rural Development commented on the proposed amendment.
They confirmed that in accordance with the provisions of law, a transfer of the
ownership of agricultural real property in lease was not legally possible based on the
obligation laid down in Article 2b para. 1 of the AAS (i.e. the obligation to personally
run an agricultural holding on the acquired land). This obligation applies to the acquirer
of the agricultural real property regardless of whether or not the acquirer is a relative of
the previous owner. Before the 2019 amendment, the obligations under Article 2b para.
1 did not apply to acquirers of the agricultural property who were relatives of the
previous owner. The need to adopt new regulations that would solve the issues
addressed by Aneta Suchon was acknowledged.

9 Title of presentation: Nabywanie wlasnosci nieruchomosci rolnych przez dzierzawciw — niernchomose
prywatne, 3 Zasobu Wiasnosci Rolnej Skarbu Paristwa i jednostek samoriadu terytorialnego (The acquisition of
the ownership of agricultural real properties by a lessee — in the case of private agricultural lands, lands owned by
the State Treasury and local government units). Author’s other works include: Suchont 2017; Suchon
2016; Suchon 2018; Suchon 2019; Suchon 2012a; Suchon 2012b; Suchon 2014.
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Prof. UwB dr hab. Jergy Bielnk (University of Bialystok, Bialystok)!® devoted his
presentation to the obligations of a company owning agricultural real property in the
case of a transfer of shares. Pursuant to Article 3a para. 1 of the AAS, the Government
Agency acting on behalf of the State Treasury has a pre-emption right to purchase
shares in the case of the transfer of shares in a company that owns agricultural real
property or holds the right of perpetual usufruct, providing that the surface area of the
real property is at least 5 ha. Bieluk examined the respective provisions of the AAS to
examine the scope of obligations imposed upon the company whose shares were to be
transferred. Article 3a para. 4 of the AAS suggests prima facie that the company should
notify the Government Agency about the content of the sale contract.!! However, the
company is a third party to the transaction of the transfer of shares; therefore,
according to Bieluk, this obligation cannot be cleatly deducted from the provisions of
the AAS. Note that the AAS provides for several documents that shall be submitted
while notifying the Government Agency (certificate from the land registry, extract of
land and building registration, balance sheet and profit and loss account, list of
shareholders, statement of the board of directors on the value of contingent liabilities).
Bieluk pointed out that in addition to the fact that some requirements were inconsistent
with other provisions of law (e.g. the Accounting Act), obtaining some of the
documents might be expensive (certificate from the land registry) or difficult (list of
shareholders, value of contingent liabilities). He concluded that the 2019 amendment to
the AAS had introduced into Polish law a new kind of company, to which he referred
as an ‘agrarian company’. The shares in companies owning agricultural real property
over 5 ha or holding the right of perpetual usufruct could be transferred only if the
board of directors was willing to apply for or issue all necessary documents to comply
with the company’s obligation to notify the Government Agency; otherwise, the share
deal agreement would be null and void.

3. Second Session
During the second session, dr bab. Pawet Blajer (Jagiellonian University, Cracow)!2

spoke about the obligations imposed by the AAS on the acquirer of an agricultural real
property. The subject matter of his address constitutes the crux of the AAS regulation,

10 Title of presentation: Zbycie akgji lnb udialow w spotkach bedacych wiascicielami nieruchomosei rolnych -
wybrane problemy (The alienation of shares in companies owning agricultural real estate — selected issues).
Authot’s other works include: Bieluk 2018; Bieluk 2020; Bieluk 2016.

11 Article 3a para. 4 of the AAS stipulates that to the right of pre-emption of shates referred to
in Article 3a para. 1, Article 3 paras. 8, 8a, 10, 11, and the provisions of the Civil Code relating to
the right of pre-emption of real estate shall apply accordingly, except that the declaration on the
exercise of the right of pre-emption shall be made within two months from the day of receipt by
the National Centre [National Support Centre for Agriculture] of the notification from the
company referred to in Article 3a para. 1., whose shates constitute the object of the conditional
contract of sale.

12 Title of presentation: Praktyczne aspekty stosowania art. 2b ustawy o ksgtattowanin ustroju rolnego po
nowelizagii 3 2019 roku (Practical aspects of the application of Article 2b of the AAS after the 2019
amendment). Author’s other works include: Blajer 2018; Blajer 2013; Blajer 2016a; Blajer 2007;
Blajer 2016b; Blajer & Kokoszka 2011.
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being one of its most sensitive and problematic issues nowadays. Under Article 2b
paras. 1 and 2 of the AAS, the acquirer of an agricultural real property has a twofold
obligation. The obligation of a positive natute requites the acquirer to run the
agricultural holding that the agricultural real property became a part of for a period of
at least five years. If the acquirer is a natural person, the agricultural activity shall be
conducted personally. On the other hand, the negative obligation imposed on the
acquirer requires them to refrain from selling the agricultural real property or
transferring its possession for a period of at least five years. However, neither of these
restrictions is absolute in nature or definitive. The general director of the Government
Agency may exempt an acquirer from the negative obligation to refrain from selling
farmland within the prescribed five-year period. The exemption is granted by means of
an administrative decision issued upon the request of the acquirer if such a request is
justified by the acquiret’s important interest or by public interest. The obligations at
issue were introduced into the AAS with effect as of 30 April 2016.13 Since then,
the number of requests for exemption has been constantly growing. Nevertheless, the
AAS also provides for several exemptions when the obligations stipulated in Article 2b
paras. 1 and 2 do not apply. The exemptions provided for under Article 2b para. 4 refer
to the acquirer himself (e.g. a relative), to the type of acquisition (e.g. by inheritance),
or to the location of the agricultural real property (e.g. in the city, if the area of the real
property is less than 1 ha). Blajer expressed his concern that the presented legal
arrangement might pose considerable problems in practice. He pointed out, infer alia,
the vague wording of the acquiret’s obligation to refrain from selling an agricultural real
property or transferring its possession within five years from the day of acquisition.
He illustrated this with the case of the owner of a farmland in lease, who donated the
land in lease to one of his descendants, who in turn granted usufruct rights to the
donor. The question arises as to who shall perform the responsibilities set out in Article
2b para. 1, since in each case (ownership, lease, usufruct), a different person might be
obliged to run the agricultural holding, and equally in each case, it might be the owner
upon whom rests the obligation to perform the agricultural activity on the farmland
concerned. Blajer continued his consideration of the subject matter during the
discussion following the conference. To understand why so many controversies have
arisen in Poland over the obligation of running agricultural activity, one must look at a
broader perspective. Unlike other trade-restrictive measutes such as pre-emptive rights
or governmental permits, the obligation to conduct agricultural activity on farmland
after its acquisition is not common in other European countries. It was introduced in
Switzerland and adopted in Hungary in 2013. From Hungary, the Polish legislator took
over the idea of introducing the obligation to run agricultural activity after the
acquisition of farmland. While creating the AAS, the Polish legislator referred to the
Hungarian legal arrangements. However, the outcome differed significantly from that
of the original Hungarian framework. In Hungary, the obligation to run the agricultural
holding is justified and makes sense, because only individual farmers are supposed to
acquire agricultural property, and neither a company nor other entity is allowed to
purchase farmland.

13 I.e. on the last day of the transitional period provided for Poland in the accession treaty to the
EU.
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The only exception relates to relatives, who according to Hungarian law, can acquire
agricultural real property even if they are not individual farmers. They are also
exempted from the obligations to run agricultural holdings on acquired farmland and
from refraining from selling it. However, the general principle is that only a farmer may
acquire agricultural property, which seems a coherent regulation according to Blajer.
In Poland, the AAS formally declares in Article 2a that only an individual farmer can
acquire agricultural real property, although this is actually untrue: Agricultural real
properties with an area of less than 1 ha can be acquired by anyone without any
restrictions, while agricultural real properties with an area of more than
1 ha can be acquired by persons that are not individual farmers if they have permission
from the Government Agency. Here, we face the problem of the obligation to conduct
agricultural holding by persons and entities that are not farmers. This is unavoidable
unless Article 2b of the AAS and the definition of agricultural real property are
reviewed and improved.

Dr Malgorzata Szymasiska (Maria Curie-Sktodowska University, Lublin)!4 in her
address looked at the regulatory objectives underlying the obligations set out in Article
2b of the AAS to identify the ratio legis behind the trade-restrictive regulation and
exceptions therefrom. She attempted to determine the meaning of conducting
agricultural activities. Even though the AAS does not define conducting agricultural
holding, the case law of Polish courts gives some indication as to the scope and
meaning of this expression. In its judgement on 24 April 2014, the Voivodship
Administrative Court in Poznan (Case I1 SA/PO 93/14) stated that the sole possession
or ownership of an agricultural holding did not qualify as running it if no agricultural
activity was being performed with relation to it, including decision-making regarding
farming activity. The notion of running an agricultural holding may encompass the
farmer’s personal engagement in plant production and livestock farming, management
of the work of persons employed on the farm, decision-making regarding what plants
and livestock are to be produced, concluding contracts on the sale of crops, decision-
making related to the purchase and sale of agricultural machinery, decisions regarding
the use of fertilisers, and so on depending on the economic profile of an agricultural
holding. The reasons for adopting the restrictive obligations set out in Article 2b paras.
1 and 2 AAS include ensuring the food security of Polish citizens and preventing the
speculative turnover of farmland that could undermine the structure of the Polish
agricultural system. The latter, according to the Polish Constitution, is based on family
farming. Szymanska provided a detailed, word-for-word analysis of the provisions
laying down exemptions from the obligations set out in Article 2b paras. 1 and 2 of the
AAS. She explained that the extensive, albeit closed catalogue of exemptions served
various purposes and reflected several different motives, among which she highlighted
the protection of family connections and inheritance, reasons for public interest, the
need to guarantee proper socio-economic use of the agricultural real property, and
importance of supporting the use of EU funds.

4 Tite of presentation: Wylaczenia obowiqzkdw nabywey nieruchomosci rolnych i ich nacgenie dla
ksztaltowania ustroju rolnego (Exemptions from the obligations imposed upon the acquirer of agricultural real
estate, and their importance for the shaping of agricultural system). Author’s other works include:
Szymanska 2018; Szymariska 2020a; Szymanska 2020b; Szymartiska 2020c.
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Dr bab. Przemystaw Litwinink (Warsaw University of Life Sciences (SGGW),
Warsaw)!> explored the subject of the exercise of pre-emptive rights by the
Government Agency. He emphasised that the regulations allowing for the pre-emption
right constituted a limitation to the protection of ownership enshrined in Article 21 and
Article 64 of the Polish Constitution.!® According to the general limitation clause in
Article 31 para. 3 of the Constitution, any limitation on the exercise of constitutional
freedoms and rights may be imposed only by statute and only when necessary in
a democratic state for the protection of its security or public order, or to protect the
natural environment, health, or public morals, or the freedoms and rights of other
persons. Such limitations do not violate the essence of freedom and rights. Article 64
para. 3 provides for a limitation clause relating specifically to the protection of
ownership, pursuant to which the right of ownership may only be limited by means of
a statute and only to the extent that it does not violate the substance of such right.
Litwiniuk expressed his concern that while the provision allowing the Government
Agency to exercise pre-emption rights did not violate the essence of the right to
ownership, the purpose justifying the limitation of this right was not specific enough.
Bearing in mind the case law of the Polish Constitutional Court (judgement of 18
Matrch 2010 Case K8/08), it might be doubtful whether the curtent arrangement would
stand the proportionality test. Equally, a lack of normative clarity remains about the
preconditions that allow the Government Agency to exercise pre-emptive rights in
a given case. For example, under the existing framework, it is not possible to determine
whether the Government Agency is allowed to exercise pre-emptive rights in pursuit of
a business goal, for example, to purchase real property at an advantageous price and sell
it for profit. Furthermore, Litwiniuk reminded the audience that under the provisions
of the AAS, the legal arrangement for the pre-emption right in favour of the
Government Agency was that of a fiduciary legal relationship. Pursuant to Article 3
para. 4 of the AAS, while exercising pre-emptive rights, the Government Agency is
acting in its own name but on behalf of the State Treasury. However, note that the
practical application of this provision differs greatly from one notary public to another.
It is not uncommon to indicate in the notarial act certifying the exercise of the right of
pre-emption that it is the territorially competent Government Agency that exercises the
pre-emptive rights on its own behalf, thus omitting the State Treasury and being
contrary to the letter of the law. He also referred to the sequence of obligations related
to the exercise of pre-emptive rights by the Government Agency under the AAS.
Pursuant to the provisions of the AAS, the Government Agency is supposed to first
send to the party obliged on account of the right of pre-emption the notarial act

1515 Title of presentation: Prgestanki i sposob wykonania prawa pierwokupn nieruchomosci rolnej przez
Krajowy Osrodeke Wsparcia Rolnictwa (Prerequisites for the exercise of pre-emption right by the National
Support Centre for Agriculture and the rules governing the exercise theresf). Authot’s other works include:
Litwiniuk 2020; Litwiniuk 2018a; Litwiniuk 2018b; Litwiniuk 2017.

16 Pursuant to Article 21 para. 1 of the Polish Constitution, the Republic of Poland shall protect
ownership and the right of succession, while pursuant to Article 64 para. 1 everyone shall have
the right to ownership, other property rights, and the right of succession. Article 64 para. 2
states that everyone, on an equal basis, shall receive legal protection regarding ownership, other
property rights, and the right of succession.
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certifying the exercise of the right of pre-emption by a registered letter against
confirmation of receipt. Only having complied with this obligation, is the Government
Agency allowed to publish the notification on its website. If this order has not been
respected, that is, a notification on the website was published prior to sending it by
registered mail, then according to Litwiniuk, such exercise of right by the Government
Agency shall be of no force and effect.

Dr Rafat Michatowski (University of Bialystok, Bialystok)!” in his address referred
to the issue of the legal consequences of non-compliance with the provisions of the
AAS, more specifically to the grounds of invalidity laid down in Article 9 para 1. While
it might seem that the sanction on invalidity is a relatively easy way to ensure
compliance with the provisions of law, the misapplication of this sanction might have
the opposite effect, creating various problems rather than solving them. According to
Article 9 para. 1 of the AAS, the acquisition of an agricultural real property or of a share
in the co-ownership of an agricultural real property, as well as the acquisition of the
right of perpetual usufruct and the acquisition of shares in a company that owns
agricultural real property with an area of at least 5 ha, shall be invalid if carried out
contrary to the provisions of the AAS. In particular, failure to comply with the
obligation to notify the person entitled to pre-emption or to inform the Government
Agency in cases specified by the AAS (Article 3b and Article 4 para. 1) will result in the
invalidity of the respective legal transaction. Michatowski emphasised that these two
cases, although both included in the same provision of the AAS, constituted two
separate grounds for invalidity, and thus should be considered separately. While it is
widely accepted that the sale of agricultural real property results in invalidity if
performed unconditionally, without the party entitled to pre-emption being notified,
it is questionable whether the other case of non-compliance results in the same effect.
He stressed the difference between the breach of the obligation to notify the party
entitled to pre-emption and non-compliance with the obligation to inform the
Government Agency in cases specified in Article 3b and Article 4 para. 1 of the AAS.18
According to Michalowski, the latter refers to an obligation that is subsequent to the
legal transaction resulting in acquisition, which does not constitute one of its elements.
Therefore, he suggested that an acquisition should not be considered invalid ab nitio
and spso jure if the Government Agency had not been properly informed about the
transaction. Instead, it should be assumed that after obtaining knowledge from any
source that the acquisition has taken place, the Government Agency could still exercise
its rights under Article 3b and Article 4 para. 1. within one month.

17 Title of presentation: Naruszenie regulagi nstawy o ksgtattowaniu ustroin rolnego w konteksiie sankgi
niewaznosci (Non-compliance with the provisions of the Act on Shaping of the Agricultural System in the context
of the sanction of invalidity). Authot’s other works include: Michatowski 2020.

18 Article 3b of the AAS provides for the right of the Government Agency to acquire an
agricultural real property with an area of at least 5 ha at a price corresponding to its market value
in the case of a change of partners in a partnership owning agricultural real property or holding
the right to perpetual usufruct with respect to this agricultural real property. Article 4 para. 1 of
the AAS lays down the right of the Government Agency to acquire an agricultural real property
in the case that the acquisition of property rights is not a result of a sale-purchase agreement, for
example, in the case of a donation or an acquisition by prescription.
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Mgr Patryk Bender (Jagiellonian University, Cracow)!® delivered a speech on the
alienation of inheritance comprising an agricultural real property. He devoted the main
part of his presentation to the relation between the general rules of inheritance under
the Polish Civil Code and the provisions of the AAS governing the acquisition of
farmland. Pursuant to Article 1051 of the Civil Code, an heir who has accepted the
inheritance may alienate the entire estate or part of it. According to the rule of universal
succession laid down in Article 1053 of the Civil Code, the party that acquires the estate
shall assume the rights and obligations of an heir. Therefore, the acquirer assumes
liability for the totality of the transferred estate, not to specific items of property.
Article 10701 of the Civil Code refers specifically to the alienation of an inheritance
comprising an agricultural holding. It states that where alienating an estate or part of an
estate or a share in the estate comprising an agricultural farm or an agricultural real
property within the meaning of the AAS, the provisions of the AAS on the alienation
of agricultural real property shall apply. Bender explained that Article 1070 was
introduced into the Civil Code in 2003 and amended in 2016. During the period 2003-
2016, the then legal framework provided specifically that in case of the alienation of an
inheritance comprising an agricultural holding, the right of pre-emption set out in
Article 3 and right of acquisition by the Government Agency in Article 4 of the AAS
applied. The 2016 Civil Code amendment moved from the specific reference to Articles
3 and 4 of the AAS toward a general reference to the AAS as a whole. According to
Bender, the reason behind the amendment was to extend the scope of application of
the AAS beyond Article 3 and Article 4 in the case of the alienation of an inheritance
comprising an agricultural real property. Consequently, the general restrictions provided
for by virtue of Article 2a para. 1 of the AAS, according to which only individual
farmers may acquire agricultural real property, shall equally apply to the alienation of
inheritance. The year 2016 also witnessed a substantial amendment of the AAS itself,
as a result of which all types and means of acquisition of agricultural real property now
fall into its scope of application. The AAS, as amended in 2016, lays down in Article 2 a
very broad definition of farmland acquisition, encompassing acquisition by legal
transaction or other event of legal significance, as well as acquisition by virtue of a court
ruling or an administrative decision. Such a broad understanding of ‘acquisition’ leads
to the conclusion that the statutory restrictions provided for in the AAS apply inter alia
to the acquisiion by means of sale and purchase agreement, by donation, by
prescription, and by court ruling. Therefore, it can be assumed that they equally apply
to the acquisition of farmland by inheritance. Under these circumstances, Article 10701
of the Civil Code is redundant and superfluous, as it repeats the regulation already
covered by the AAS and as such shall be repealed. The other point addressed by
Bender was the legal consequences of non-compliance with the AAS in the specific
context of the alienation of inheritance comprising an agricultural real property. In case
of non-compliance with the provisions of the AAS, the entire acquisition of inheritance
is deemed invalid, even if the agricultural property constitutes only a small part of the
whole inheritance mass. Bender reflected on whether it would be possible to limit the
legal consequences of non-compliance, that is, the invalidity of acquisition, only to the

19 Title of presentation: Zbycie spadku obejmmujacego gospodarstwo rolne lub nieruchomosé rolng (Alienation
of inberitance comprising an agricultural holding or an agricultural real property).
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agricultural real property, even though it would not be consistent with the rule of
universal succession. He pointed out that in Germany and the Czech Republic, the
provisions providing for universal succession in case of the alienation of inheritance
were dispositive in nature, which allowed excluding certain items of property within the
inheritance mass from the transfer of property. While this is not the case in Poland, it
can nevertheless be argued that several provisions of law provide for the possibility of
distinguishing a particular article from the inheritance mass as a whole (e.g. Article 981!
of the Civil Code relating to specific bequest or Article 1054 of the Civil Code).
For this reason, Bender suggested that the general rule of universal succession
applicable to the alienation of inheritance could be overcome by introducing an
additional contractual clause allowing for the exclusion of the agricultural real property
from within the entire inheritance mass. It shall be possible for the parties to the
contract to indicate that they have no knowledge as to whether the inheritance
comprises an agricultural real property; however, shall that be the case, they wish to
exclude it from the transfer of the inheritance mass. The application of such clauses
would reduce the risks associated with the transfer of an entire estate under universal
succession. Further, it would allow the preservation of the validity of the acquisition as
a whole by limiting the scope of possible legal consequences of non-compliance with
the AAS solely to the invalidity of the transfer of farmland.

4. Third Session

The third session was devoted to food law-related aspects of the legal framework
governing agticultural land trade in Poland. The keynote address was provided by
Prof. UW dr hab. Pawet Wojciechowski (University of Warsaw, Warsaw), who spoke about
the restrictions on trade in agricultural property in relation to food security.?0 Under
Polish law, a the principle of food security and notion of food safety is distinguished.
The principle of food security aims to ensure the availability of food, which
encompasses four essential elements: the physical existence of food, its economic
availability (i.e. at an affordable price), the adequacy of food, and stability of food
supplies. During the outbreak of the COVID-19 pandemic, we had a sample of what
could happen if the stability of food supplies became an issue. While addressing the
question of constitutional background, he noted that the Polish Constitution did not
explicitly refer to food security. However, it should be kept in mind that food security is
a means of ensuring the right to adequate food. The latter, although not guaranteed
directly by Polish law, can be derived from other rights laid down in the Constitution,
for example, from the right to the protection of life and health. Furthermore, it is
guaranteed by several international human rights instruments, notably the UN
Universal Declaration of Human Rights and International Covenant on Economic,
Social, and Cultural Rights (ICESCR). The ICESCR recognises that the right to
adequate food is protected under the right of an adequate standard of living, and it goes

20 Title of presentation: Begpieczeristwo Sywnosciowe a ograniczenia w obrocie niernchomosciami rolnymi
(Food security and restrictions on the free trade of agricultural real estate). Authot’s other works include:
Wojciechowski 2018; Korzycka & Wojciechowski 2017; Wojciechowski 2016; Korzycka &
Wojciechowski 2014; Wojciechowski 2010.
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further by recognising the fundamental right of everyone to be free from hunger.
Therefore, the principle of food security is anchored in the Polish Constitution,
regardless of the fact that it contains no specific reference to the notion of food
security. Wojciechowski reminded the audience that the idea of food security was also
closely related to the 2030 Agenda for Sustainable Development. While the 17 goals
were defined by UN member states in relation to sustainable development, goal no. 2
aims to end hunger, achieve food security and improved nutrition, and promote
sustainable agriculture. A close relationship is evident between ensuring food security
and the idea of sustainable agriculture, which also requires equal access to farmland and
other natural resources. The guidelines provided for in the 2030 Agenda with regard to
the implementation of goal no. 2 include doubling the agticultural productivity and
incomes of small-scale food producers. This conforms to the fundamental principle
underlying the entire Polish agricultural system, which shall be based on family farming
according to the Polish Constitution and AAS. The implementation of the principle of
food security included in the preamble to the AAS requires proper regulation of the
agricultural land market. The European Parliament and European Commission have
both declared that within their farmland policy, the EU member states ensure access to
agricultural land for farmers, who are supposed to carry out agricultural production.
In Wojciechowski’s opinion, the measures adopted by the Polish legislator (e.g. the
acquisition of farmland by individual farmers, ban on alienating farmland within five
years, obligation to carry out agricultural activity, pre-emption rights) are insufficient to
fully meet this goal. Nevertheless, they contribute to the overall aim of avoiding the
excessive concentration of land and in supporting farmers running small family
holdings. Although these measures place a significant burden on the trade of
agricultural land, they are entirely justified in the context of food security.

Prof UW dr hab. Adam Niewiadomski (University of Warsaw, Warsaw)?! in his
speech looked at the impact of the AAS regulation on environmental protection.
He argued that although the preamble to the AAS referred to the need for
environmental protection in explicit terms, its provisions were irrelevant with respect to
the protection of the environment. The AAS was designed to protect the interests of
the state to prevent the excessive concentration and speculative acquisition of farmland,
and it does not provide for instruments specifically dedicated to environmental
protection. Neither the requirement imposed upon individual farmers to have
agricultural qualifications nor the 300 ha threshold on the area of acquired farmland can
be considered environment-related provisions. Niewiadomski raised doubts as to
whether the AAS, whose title directly refers to the ‘shaping of the agricultural system’,
was indeed able to shape the Polish agricultural system. How is it possible to shape the
agricultural system without any concern as to matters pertaining to environmental
protection?

2 Title of presentation: Obrdt niernchomosciami rolnymi a wyzwania ochrony przyrody (The turnover of
agricultural real estate and challenges of environmental protection). Authot’s other works include:
Czechowski & Niewiadomski 2013; Czechowski & Niewiadomski 2015; Niewiadomski &
Czechowski 2016; Niewiadomski 2011; Niewiadomski 2012; Niewiadomski 2013; Niewiadomski
2014a; Niewiadomski 2014b; Niewiadomski 2016a; Niewiadomski 2016b; Niewiadomska &
Niewiadomski 2012;
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5. Concluding remarks

During the 17 years that have passed since its adoption and entry into force,
the Act of 11 April 2003 on the Formation of the Agticultural System (AAS) has given
rise to many questions both in terms of its fundamental principles and its
implementation in practice. The 2016 amendment to the AAS, adopted at the end of
the transitional period provided for in the FEuropean Union accession treaty,
has put new restrictions on farmland trade, substantially changing the existing legal
framework. The choice of subjects for the conference reflected the challenges posed by
the current regulations governing the agricultural real estate market in Poland.
In particular, the difficulties in determining the meaning of ‘agricultural real property’
and establishing the scope of application of the AAS (Mikolajczyk) were referred to.
The statutory formulation of the principle according to which only individual farmers
can acquire farmland is not fully consistent with the desired aim of the legislator,
and gives rise to practical difficulties, especially in relation to the obligation to carry out
agricultural activity on the acquired farmland (Blajer). Several uncertainties were
pointed out in connection with the legal consequences of non-compliance with the
AAS (Michatowski), with special regard to the issue of the alienation of inheritance
comprising an agricultural holding (Bender). The coherence and practical application of
the provisions imposing upon a company owning agricultural real property the
obligation to notify the Government Agency in case of a transfer of shares was
questioned (Bieluk). Furthermore, reference was made to a legal gap that makes it
impossible for the owner of a farmland in lease to transfer the ownership of such land
based on the obligation to run the agricultural activity petrsonally (Suchon).
General concern was expressed about the casuistic and highly restrictive character of
the AAS, which in addition to its frequent amendments, runs afoul of the rule of legal
certainty (Czechowski, Marciniuk). While the overall impact of the AAS on food
security is positive (Wojciechowski, Szymariska), the issue of environmental protection
is not adequately addressed in the AAS (Niewiadomski). The conference participants
expressed their hope that further amendments of the AAS would bring solutions to the
issues of concern.
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