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Lack of conformity of goods with the contract and
sustainability issue — Directive (EU) 2019/771

ABSTRACT. This paper analyses the provisions of Directive (EU) 2019/771 on certain
aspects concerning contracts for the sale of goods from the sustainability perspective.
In order to determine whether the legal solutions enshrined in the mentioned Directive
represent a novelty, the paper also focuses on the provisions of Directive 1999/44/EC on
certain aspects of the sale of consumer goods and associated guarantees. This article
aims to assess the contribution of Directive (EU) 2019/771 to achieving more sustainable
consumption patterns. The issues covered concern the requirements of conformity, the
legal guarantee period, the obligation to provide spare parts, the primary and secondary
set of remedies, the commercial guarantee, and the expected future steps toward the
amendments to Directive (EU) 2019/771.

ALTHOUGH Directive (EU) 2019/771 explicitly mentions achieving more sustainable
consumption patterns and a circular economy and encouraging sustainable consump-
tion, it may be stated that these notions are not considered to a sufficient extent. Namely,
the right to repair is not prioritised over the right to a replacement, while the obligation
to provide spare parts is not included among the objective requirements of conformity.
The opportunity granted to the Member States to allow the consumer to opt for a specific
remedy if the lack of conformity appears within a period not exceeding 30 days after
the delivery may be considered another example of neglecting the mentioned notions.
KEYWORDS: consumer protection, Directive (EU) 2019/771, Directive 1999/44/EC, sus-
tainability, more sustainable consumption patterns, circular economy:.

1. Introduction

The issues of consumer protection and sustainable development are included in
the Treaty on the Functioning of the European Union. It stipulates that ‘consumer
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protection requirements shall be taken into account in defining and implementing
other Union policies and activities.” The fundamental importance of sustainability
is accentuated by the particular attention devoted to promoting sustainable devel-
opment in integrating environmental protection requirements into the definition
and implementation of the European Union's policies and activities.? Considering
the European Union’s endeavour to ensure consistency between its policies and
activities,®it may be stated that a shift toward more sustainable consumption seems
possible.* Concerning the consumer’slegal position when the goods purchased
do not conform to the contract, the first step towards the achievement of a high level
of consumer protection was taken in 1999 with the adoption of Directive 1999/44/
EC of the European Parliament and of the Council on certain aspects of the sale of
consumer goods and associated guarantees (hereinafter referred to as ‘Directive
1999/44/EC’), that touched the core of consumer sales.> This Directive established
a basic common standard to be applied in the Member States.® It is worth noting
that it followed the minimum harmonisation approach, allowing Member States
to adopt or maintain more stringent provisions to ensure a high level of consumer
protection.’ Directive 1999/44/EC was repealed by Directive (EU) 2019/771 of the
European Parliament and of the Council on certain aspects concerning contracts
for the sale of goods (hereinafter referred to as ‘Directive (EU) 2019/771). This Direc-
tive is characterised by maximum harmonisation, precluding Member States from
maintaining or introducing divergent provisions in their national law, including
either more or less stringent provisions aimed at ensuring a different level of con-
sumer protection unless otherwise provided for in the same Directive.® The gist of
this article is the assessment of specific legal solutions contained in Directive (EU)
2019/771from the sustainability perspective. To determine whether the contribution
of the way of regulation of a particular issue present in Directive (EU) 2019/771 to
the achievement of more sustainable consumption patterns represents a novelty,
the provisions of Directive 1999/44/EC are considered as well. This article analyses
issues such as requirements of conformity, the legal guarantee period, the avail-
ability of spare parts, the primary and secondary set of claims, and the commercial
guarantee. Finally, it also includes the expected future steps in this field expressed
by the European Commission and the European Parliament documents. This paper

1 Treaty on the Functioning of the European Union, Art. 12.
2 Treaty on the Functioning of the European Union, Art. 11.
3 Treaty on the Functioning of the European Union, Art. 7.
4 Van Gool and Michel, 2021, p. 137.

5 Howells et al., 2018, p. 187; Capilli, 2007, pp. 1682-1683.

6 Twigg-Flesner, 2001, p.115.

7 Directive 1999/44/EC, Art. 8, Sec. 2.

8 Directive (EU) 2019/771, Art. 4.
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aims to determine whether Directive (EU) 2019/771 brought a significant change
from the point of view of sustainability.

2. Requirements of conformity

The European legislator in Directive (EU) 2019/771introduced differentiation between
objective and subjective requirements for conformity. Objective requirements apply
to each sales contract, even when nothing specific was agreed upon between the
contractual partiesin the particular case, while subjective requirements supplement
them, depending on the will of the parties expressed through the sales contract.’ The
application of the subjective requirements for conformity directly derives from the
specific relationship between the contractual parties.!® It may be stated that sus-
tainability was taken into account in this part by explicitly referencing the notion of
durability.

Primarily, Directive (EU) 2019/771 defines durability as ‘the ability of the goods
to maintain their required functions and performance through normal use.* The
essence of this definition is that the goods should remain in conformity with the
sales contract during a certain period following the delivery,i.e., not only at the exact
moment of delivery.’? However, it should be noted that such a definition is rather
meagre since it does not contain any direct reference to the passing of time.!?

Furthermore, the European legislator specifies, among the necessary objective
requirements for conformity, that the goods shall be

‘of the quantity and possess the qualities and other features, including in
relation to durability, functionality, compatibility, and security normal
for goods of the same type and which the consumer may reasonably
expect given the nature of the goods and taking into account any public
statement made by or on behalf of the seller, or other personsin previous
links of the chain of transactions, including the producer, particularly in
advertising or on labelling.*4

In this case, assessing the notion of durability is linked to determining the nature of
the goods of the same type and the consumer’s reasonable expectations. Directive

9 Twigg-Flesner, 2020, p. 56.
10 Miscenic etal., 2021, p. 55.
11 Directive (EU) 2019/771, Art. 2, Sec.13.
12 Zolletal,, 2020, p. 534; Carcamo, 2022, p. 151.
13 Goldar, 2021, p. 99.
14 Directive (EU)2019/771, Art. 7, Sec.1(d).
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(EU) 2019/771 also offers more indications in Recital 32, apart from acknowledging
the importance of ensuring longer durability of goods for ‘achieving more sustainable
consumption patterns and a circular economy. Namely, when assessing the durabil-
ity in the sense of the objective requirement for conformity, ‘the possible need for
reasonable maintenance of the goods, such as the regular inspection or changing
of filter in a car’, together with ‘all other relevant circumstances, such as the price of
the goods and the intensity or frequency of the use that the consumer makes of the
goods’ should be taken into consideration. It can be said that the notion of durability
is relatively flexible because the period in which the goods should maintain their
required functions and performance depends on the nature of the specific goods and
the circumstances of the case.

Regarding the subjective requirements for conformity, there is no obstacle for the
contractual partiesimpeding them from inserting any claim concerning durability in
the sales contract. Directive (EU) 2019/771in the above-mentioned Recital 32 enables
the consumer to rely on any specific durability information if it is indicated in any
pre-contractual statement forming part of the contract as a part of the subjective
requirement for conformity. However, it should be stressed that there is no obliga-
tion to include any specific durability information in the sales contract; it is subjected
exclusively to the will of the contractual parties.

Moreover, the question arises whether the inclusion of the notion of durability
can successfully combat planned obsolescence, defined as ‘a situation in which
goods are deliberately made or designed so they do not last for along period of time."*
This practice is detrimental to the environment since it causes a substantial waste
of resources and energy due to the accelerated replacement of goods coupled with
population growth.!® Certain authors give an affirmative answer to this question,
stating that the notion of durability encompasses ‘repairability.”” On the other hand,
some authors underline that the circumstance that the seller is not obliged to provide
any specific durability information or information on the lack of planned obsoles-
cence to the consumer mitigates the effectiveness of the public statements made by
the seller, stressing the need for the creation of an index of the durability of goods.*® It
isimportant to mention that including the notion of durability is an essential novelty
since Directive 1999/44/EC did not contain this term. Nevertheless, on a practical level,
introducing this notion as a part of the objective requirements for conformity cannot
be considered ‘a real novelty’ but rather ‘a symbolic milestone.”® Namely, Directive

15 https://dictionary.cambridge.org/dictionary/english/planned-obsolescence (accessed on 14
January 2023)

16 Michel, 2018, p.208.

17 Van Gool and Michel, 2021, p.138.

18 Carcamo, 2022, p.153.

19 Van Gool and Michel, 2021, p. 138.
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1999/44/EC contained a general obligation imposed on the seller to deliver goods to
the consumer that are in conformity with the sales contract, establishing a rebuttable
presumption of conformity if certain prescribed requirements are satisfied.?’ The
presumption of conformity subsisted, inter alia, when the goods showed the quality
and performance which were considered normal in goods of the same type and that
the consumer could reasonably expect, given the nature of the goods and taking into
account any public statement on the specific characteristics of the goods made about
them by the seller, the producer, or his representative, particularly in advertising orin
labelling.? Although the term durability was absent from this provision, legal theory
deemed that it was implicitly covered by the consumer’s reasonable expectations
regarding quality.22 However, the explicit reference to durability in Directive (EU)
2019/771is laudable.

3. Legal guarantee period

The legal guarantee period is connected to the notion of durability. The European
legislator states that the seller is liable to the consumer for any lack of conformity
that exists when the goods are delivered, which becomes apparent within two years
of that time.?® The legal guarantee period is longer for goods with digital elements
when the contract provides a continuous supply for more than two years.?* However,
Directive (EU) 2019/771 permits the Member States to maintain or introduce longer
time limits.?> It is important to underline that this provision represents an exception
from the maximum harmonisation clause. Furthermore, as stipulated by Recital 42
of the same Directive, the Member States can envisage only a limitation period for
the consumer’s remedies without being obliged to introduce a specific period within
which the lack of conformity has to become apparent for the seller to be liable.

The chosen minimal harmonisation approach can be deemed beneficial to
sustainability and a circular economy since a longer legal guarantee period may
enhance the production of goods with greater durability and increase the chance
that consumers will demand repairs of the flawed goods instead of purchasing new
ones.? On the other hand, it can be argued that a unique two-year legal guarantee
period is not appropriate for all types of goods, relatively protecting their durability.

20 Directive 1999/44/EC, Art. 2.

21 Directive 1999/44/EC, Art. 2, Sec. 2 (d).

22 Howells etal,, 2018, p.183; Twigg-Flesner, 2001, p. 120.
23 Directive (EU) 2019/771, Art. 10, Sec. 1.

24 Directive (EU) 2019/771, Art. 10, Sec. 2.

25 Directive (EU) 2019/771, Art. 10, Sec. 3.

26 Van Gool and Michel, 2021, p. 141.
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It is too short for expensive products considered more durable, while it is sufficient
or excessive for cheaper products.?’

Directive 1999/44/EC also restricted the seller’s liability for any lack of conformity
that became apparent within two years of the delivery of the goods.?® The Member
States could also extend this two-year guarantee period due to the minimum har-
monisation character of the mentioned Directive.?” The same argument that it was
too short for more expensive, durable goods also applied to the legal solution in this
Directive.?® Considering this, it can be said that on a practical level, Directive (EU)
2019/771did not bring any tangible change in this regard.

4.Spare parts

Before discussing the remedies available to the consumer, the issue related to spare
parts should be examined. Namely, Directive (EU) 2019/771 does not explicitly impose
on the seller the obligation to provide spare parts throughout a period as an objec-
tive requirement for conformity. In Recital 33 of the same Directive, the European
legislator states that sellers may make use of spare parts to fulfil their obligation to
repair goods in the event of a lack of conformity that existed at the time of delivery.
Moreover, it envisages that the absence of the specific obligation imposed on the
seller to provide spare parts does not affect other provisions of national law oblig-
ing the seller, the producer, or other persons constituting a link in the chain of
transactions to ensure that spare parts are available or to inform consumers about
such availability. Therefore, the duty to provide spare parts is linked to the parties’
agreement. It may be said that the fact that the European legislator did not insert the
obligation to provide spare parts as part of the objective requirements for conformity
demonstrates the lack of will to incentivise or prioritise repair over replacement.
Albeit this kind of obligation may be desirable from the point of view of sustain-
ability as a measure of prioritising repair, it, on the other hand, can be considered
disproportionate for small entrepreneurs since it is easy to imagine that they often
may not have enough space to store the spare parts for the sold goods nor may they
have the necessary instruments for bringing the good into conformity by repair.3?
Conversely, Directive 1999/44/EC did not make any reference to spare parts. Thus,
the mere mention of this term in Directive (EU) 2019/771is a novelty, although without

27 Carcamo, 2022, p.153.

28 Directive 1999/44/EC, Art. 5, Sec. 1.
29 Howells et al., 2018, p. 196.

30 Bourgoignie, 2020, p. 35.

31 Carcamo, 2022, p.154.

32 Zolletal.,, 2020, p. 536.
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any practical change. Namely, taking into account the minimum harmonisation
character of Directive 1999/44/EC, the Member States could introduce or maintain
provisions on after-sale services or the availability of spare parts.?* For example, the
Irish Sale of Goods and Supply of Services Act 0of 1980 introduced an implied warranty
that spare parts and an adequate after-sale service would be made available by the
seller in such circumstances as stated in an offer, description, or advertisement by
the seller on behalf of the manufacturer or his own behalf and for such period as
stated or, if no period is stated, for a reasonable period.3

5. Primary set of claims

Before examining the specific regulation of the remedies available to the consumer,
the focus will be placed on repairing the goods. The repair can be considered ‘an
inherently sustainable remedy.* It can be said that, compared to other recycling
methods, it is more efficient in conserving embodied energy, materials, and water,
while the transportation costs needed to put the goods back into use are lower.3®
Moreover, the repair activity can benefit local communities, particularly small busi-
nesses and individual repairers, with the possibility of enhancing the growth of large
repair providers.3” However, it is important to mention that increased repairability
can have anegative financial impact on specific economic sectors. It is to be expected
that it can harm manufacturers’ turnover due to the reduction in the sale of new
goods, which the increased production of spare parts can partially neutralise.*®
From the consumer’s point of view, the repair is not always the most desired
legal remedy compared to its counterpart, replacement. First, the consumer may
prefer the replacement because the repair requires time for its completion, during
which the consumer cannot use the goods. Additionally, replacement is seldom
performed simultaneously, and the consumer will get completely new goods.3® The
rapid development of the goods expressed through putting new products on the
market in arelatively short time influencing the consumer’s will to buy them, as well
as consumers’ confidence in the successful completion of the repair, is also relevant.+°
All these factors represent a notable impediment to the prioritisation of the repair

33 Bourgoignie, 2020, p. 35.

34 The Sale of Goods and Supply of Services Act (1980), PartII, Sec.12, p. 1.
35 Van Gool and Michel, 2021, p. 14.

36 Ellen MacArthur, 2016, p. 6.

37 Deloitte, 2016, p. 67.

38 Deloitte, 2016, p. 69.

39 Van Gool and Michel, 2021, p. 144.

40 McCollough, 2009, cited in Terryn, 2019, p. 854.
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in a society where consumption is the most important field of life and an individual
should act as ‘a dissolute, recklessly hysterical consumer.* It is also well-known that
(multinational) companies spend a large sum of money ‘to whet consumers’ appetites
for the most recent products with the newest design features.*?

Directive (EU) 2019/771 in Recital 48 stresses the fundamental importance of
repairs, stating that ‘enabling consumers to require repair should encourage sustain-
able consumption and could contribute to the greater durability of products. However,
this statement can be considered a mere homage to the sustainable benefits of the
right torepair. The mentioned Directive indeed distinguishes repair and replacement
asthe primary and appropriate price reduction and the termination of the contract as
the secondary set of claims, establishing a hierarchy of consumers' rights in the event
of alack of conformity of the goods with the contract.** Substantially, the consumer
is free to choose between repair and replacement.

The consumer’s liberty of choice is excluded when the chosen remedy is impos-
sible or, compared to the other remedy, imposes costs on the seller that are dispro-
portionate, taking into consideration all circumstances, including the value the goods
would have if they were in conformity with the contract, the significance of the lack of
conformity, and whether the alternative remedy could be provided without significant
inconvenience to the consumer.** The impossibility of the chosen remedy may be legal
or factual, as stated by Recital 48. It should be noted that the disproportionate nature
of the costsis tobe interpreted in economic terms. Although the fundamental impor-
tance of theright torepairis accentuated in the mentioned Recital 48, the reasons con-
nected to sustainability or sustainable consumption seem not to be taken into account
in this regard.* It can be stated that the European legislator gave precedence to the
protection of the consumer over environmental protection.*® The legal theory affirms
that the explicit insertion of the environmental impact as a circumstance to be taken
into account while assessing whether the remedy chosen imposes disproportionate
costs on the seller would be ‘a step forward.*” Moreover, it may also be said that the
absence of the explicit obligation to provide spare parts as the objective requirement
for conformity can contribute to an easier limitation of the consumer’s freedom of
choice due to the factual impossibility of performing the repair.

Compared to the repealed Directive 1999/44/EC, apart from merely stressing the
importance of the right to repair in terms of sustainability, Directive (EU) 2019/771did

41 Antonié, 2013, p. 274.

42 McCollough, 2009, cited in Terryn, 2019, p. 854.

43 Directive (EU) 2019/771, Art.13, Sec. 1.

44 Directive (EU) 2019/771, Art. 13, Sec. 2.

45 Imbruglia, 2022, p. 360; Carcamo, 2022, p. 156; Terryn, 2019, p. 856; Zoll et al., 2020, p. 542.
46 Carcamo, 2022, p.156.

47 Terryn, 2019, p. 856.
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not bring any novelty in this respect. Namely, Directive 1999/44/EC also gave equal
merit to the rights of repair and replacement as the primary set of remedies, limiting
the consumer'’s liberty of choice because of the same reasons as those contained in
Directive (EU) 2019/771 (impossibility or disproportionality).*® The disproportional-
ity criterion was apparently to be interpreted in economic terms or, more precisely,
in terms of disproportionate costs.* The sustainability issues were not taken into
consideration. However, the Member States could alter the Directive’s provisions due
toits minimum harmonization character. For example, Croatia did not transpose the
provisions limiting the consumer’s freedom of choice, while the hierarchy of rights
was divergent, consisting of repair, replacement, and appropriate price reduction as
the primary set of claims with the termination of the contract as the sole subsidiary
remedy.*° An attractive legal solution was present in Hungary where the consumer
was entitled to, inter alia, repair the lack of conformity himself/herself or to have it
repaired at the seller’s expense.* The self-repair may be beneficial from the point
of view of environmental protection since it saves transportation costs and renders
the use of regenerated spare parts possible.>? Due to the maximum harmonisation
character of Directive (EU) 2019/771, the existence of specific remedies, including
self-repair, is not admissible anymore in the general consumer sales context.

Finally, the possibility of remanufacturing as a remedy available to the consumer
should be examined at this point. Remanufacturing can be defined as ‘the process
of returning a used product to like-new condition with a warranty to match, which
‘includes sorting, inspection, disassembly, cleaning, reprocessing and reassembly’,
while ‘parts which cannot be brought back to original quality are replaced, meaning
the final remanufactured product will often be a combination of new and reused
parts.*® In this regard, the Quelle judgment rendered by the Court of Justice of the
European Union (hereinafter referred to as the CJEU) may be relevant. In the men-
tioned judgment, the CJEU ruled that Art. 3 of Directive 1999/44/EC, titled Rights of
the Consumer,

‘is to be interpreted as precluding national legislation under which a
seller who has sold consumer goods which are not in conformity may
require the consumer to pay compensation for the use of those defective
goods until their replacement with new goods.**

48 Directive 1999/44/EC, Art. 3, Sec. 3.

49 Twigg-Flesner, 2001, p.123.

50 Meski¢etal., 2010, p. 530; Petri¢, 2006, p. 118.

51 Chapter VI, Sec. 6 (159), p. 2 (b) of the Civil Code of Hungary
52 Zolletal., 2020, p. 540.

53 Vito, 2018, p. 18.

54 Case C-404/06 of 17 April 2008, para. 43.
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The European legislator incorporated this solution in Directive (EU) 2019/771,5 which
stipulates that the consumer is not liable to pay for normal use made of the replaced
goods during the period preceding their replacement.>® Although the CJEU did not
consider sustainability arguments, it seems that the replacement is to be performed
exclusively with new goods, which implies that remanufacturing is not admissible.’
On the other hand, there are voices in legal theory asserting that remanufacturing
would be a permitted remedy if remanufactured goods had been initially acceptable
under the contractual conformity requirements.>® A preliminary question addressed
to the CJEU would dispel any doubt on this subject.*

6. Secondary set of claims

Aspreviously mentioned, the secondary set of claims consists of the appropriate price
reduction and the termination of the contract. Directive (EU) 2019/771 stipulates that
the price reduction shall be proportionate to the decrease in the value of the goods
that the consumer received compared to the value the goods would have if they were
in conformity.¢® On the other hand, Directive 1999/44/EC did not define this remedy
or provide guidance on its calculation.® It can be said that the price reduction can be
beneficial from the point of view of sustainability. Namely, it allows the contractual
parties to avoid costs or externalities connected to the transportation, the perfor-
mance of repair, or the management of the goods that are not in conformity with the
contract.®?0On the contrary, nothing hinders the consumer from purchasing alterna-
tive goods, causing, in that manner, new product lifecycle externalities.®®* Moreover,
if the violation of eco-standards causes a lack of conformity, the appropriate price
reduction may be ecologically inefficient. That is why legal theory recommends
excluding this remedy in cases where its realisation would cause disproportionate
environmental costs, leaving the consumer with the termination of the contract
as the only secondary remedy.** It is important to underline that Directive (EU)
2019/771, as mentioned in the previous chapter, limits the consumer’s freedom of
choice between repair and replacement due to the disproportionate nature of the

55 Carvalho, 2020, p. 46.

56 Directive (EU) 2019/771, Art. 14, Sec. 4.

57 Terryn, 2019, p. 861.

58 Van Gool and Michel, 2021, p. 146.

59 Mak and Lujinovi¢, 2019, cited in Van Gool and Michel, 2021, pp. 145-146.
60 Directive (EU) 2019/771, Art. 15.

61 Howells, Twigg-Flesner and Wilhelmsson, 2018, p. 194.

62 Zolletal, 2020, pp. 542-543.

63 Van Gool and Michel, 2021, p. 146.

64 Zolletal., 2020, p. 543.
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costs, seemingly without taking into account the environmental impact. A prelimi-
nary question addressed to the CJEU on the possibility of prohibiting the use of the
appropriate price reduction due to environmental inefficiency would also remove
any doubt on this subject.

Regarding the termination of the contract, it can be said that the obligation
imposed on the consumer has significant potential environmental consequences.
Namely, Directive (EU) 2019/771 obliges the consumer to return goods to the seller
atthe seller’s expense.®® On the other hand, the seller must reimburse the consumer
the price paid for the goods upon receipt of the goods or evidence provided by the
consumer of having sent them back.®® The consumer’s obligation to make restitu-
tion for the goods opens the environmental issues connected to their transportation
to the seller, their subsequent disposal, diminished use, and the above-mentioned
risk that the consumer will buy alternative goods, causing new product lifecycle
externalities.®” However, it may be said that the environmental issue related to the
disposal of the returned goods is partly mitigated by a novelty introduced by Direc-
tive (EU) 2019/771.58 Namely, the European legislator established a general rule for
a situation when the lack of conformity concerns only part of the delivered goods.
In this case, the consumer can terminate the contract solely in relation to flawed
goods. The contract can be terminated in relation to other goods purchased together
with the non-conforming goods as well if it is not reasonable to expect the consumer
to accept to keep only goods that conform to the contract.®® This legal solution may
influence the disposal of the returned goods on a quantitative level by reducing its
environmental costs.”

Moreover, Directive (EU) 2019/771 envisages that the consumer is not entitled to
terminate the contract if the lack of conformity is only minor.” The identical provision
was also contained in Directive 1999/44/EC.7 The lack of guidance on which lack of
conformity is to be considered minor can be a source of disagreements.” The CJEU
gave an important indication in Case C-145/20. Namely, the Austrian Supreme Court
of Justice referred for the preliminary ruling, inter alia, the question of whether the

65 Directive (EU) 2019/771, Art. 16, Sec. 3 (a).
66 Directive (EU) 2019/771, Art. 16, Sec. 3 (b).
67 Van Gool and Michel, 2021, p. 146.

68 Zolletal,, 2020, pp. 543-544.

69 Directive (EU) 2019/771, Art. 16, Sec. 2.
70 Zolletal., 2020, p. 544.

71 Directive (EU) 2019/771, Art. 13, Sec. 5.
72 Directive 1999/44/EC, Art. 3, Sec. 6.

73 Howells et al., 2018, p. 195.
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equipping of a vehicle with a defeat device” which is prohibited under Regulation
(EC) No 715/2007 because it reduces the effectiveness of emission control systems,
must be regarded as minor in the sense of the above-mentioned Art. 3, Sec. 6 of
Directive 1999/44/EC if the purchaser acquired the vehicle albeit he/she was aware
of the presence and operation of that device.” Taking into account the importance
of environmental protection and the need to reduce nitrogen oxide emissions from
diesel vehicles to improve air quality and comply with limit values for pollution, as
emphasised by Recitals 1 and 4 to 6 of Regulation (EC) No 715/2007, the CJEU ruled
that the presence of such a defeat device cannot be classified as being a minorlack of
conformity. Additionally, the condition that ‘the consumer would still have purchased
thatvehicle if he or she had been aware of the existence and operation of that device’
does not make any difference in this regard.”

Ultimately, Directive (EU) 2019/771 does not limit the freedom of Member States
to allow consumers to choose a specific remedy if the lack of conformity appears
within a period not exceeding 30 days from the delivery.”” In this case, the existence
of the hierarchy of remedies is not mandatory.”® This provision is the fruit of political
compromises aiming to preserve the internal regulations of certain Member States
that foresee a divergent set of remedies when a lack of conformity becomes appar-
ent immediately after the delivery of the goods.”” However, from the point of view of
sustainability, this legal solution implying the possibility of immediate termination
of the contract is not recommendable, since it seems to enhance impulsive consump-
tion, cause additional externalities related to transportation, and raise the issue of
disposal of the returned goods.&°

7. Commercial guarantee

Directive (EU) 2019/771 defines the commercial guarantee as

74 Regulation (EC) No 715/2007 on type approval of motor vehicles with respect to emissions from
light passenger and commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and
maintenance information in Art. 3 (10) defines the defeat device as ‘any element of design which
senses temperature, vehicle speed, engine speed (RPM), transmission gear, manifold vacuum
or any other parameter for the purpose of activating, modulating, delaying or deactivating the
operation of any part of the emission control system, that reduces the effectiveness of the emis-
sion control system under conditions which may reasonably be expected to be encountered in
normal vehicle operation and use.’

75 Case C-145/20 of 14 July 2022, para. 45 (3).

76 Case C-145/20 of 14 July 2022, para. 95, 96 and 97.

77 Directive (EU) 2019/771, Art. 3, Sec.7.

78 Pomar, 2019, p.5.

79 De Cristofaro, 2022, p. 9.

80 Van Gool and Michel, 2021, p. 143.
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‘any undertaking by the seller or a producer (the guarantor) to the
consumer, in addition to the seller’s legal obligation relating to the
guarantee of conformity, to reimburse the price paid or to replace, repair
or service goods in any way if they do not meet the specifications or any
other requirements not related to conformity set out in the guarantee
statement orin the relevant advertising available at the time of, or before
the conclusion of the contract.’®

Essentially, it is a voluntary undertaking by a seller or producer in respect of the
goods.®? Commercial guarantees can be beneficial in terms of sustainability and
circular economy if they provide for more sustainable remedies and a longer guar-
antee period compared to the legal guarantee.®> However, regarding the length of the
guarantee period, the ECC-Net Report named ‘Commercial Warranties - Are They
Worth the Money’ related to the average duration of the commercial warranties for
televisions, washing machines, and photo cameras showed that in this regard in a
considerable number of cases, the benefits for the consumers are minor.* The com-
mercial guarantee may also have detrimental sustainability effects. For example, it is
known that certain companies offer a ‘direct replacement guarantee” ‘do not wait for
repair but get your new product for free immediately.”®> Such a solution that privileges
replacement over repair is, undoubtedly not sustainable.

Moreover, Directive (EU) 2019/771 explicitly enables the producer to offer the
consumer a commercial guarantee of durability for certain goods for a certain
period, in which case the producer will be directly liable to the consumer for repair
or replacement of the goods during the entire period of the commercial guarantee of
durability.®® This provision implies that the consumer can choose whether to request
repair or replacement from the seller or the producer.?” Additionally, the same Direc-
tive stipulates that the producer may offer the consumer more favourable conditions
in the commercial guarantee of durability statement.®® It is important to underline
that the producer’s liability depends on his/her free will to offer the commercial
guarantee of durability. Thislegal solution represents the main novelty in this respect
compared to Directive 1999/44/EC, which, as mentioned before, did not contain the
notion of durability.

81 Directive (EU) 2019/771, Art. 2, Sec.1(12).

82 Howellsetal,, 2018, p.198.

83 Van Gool and Michel, 2021, p. 146.

84 ECC-Net, 2014, pp. 62-63; DiMatteo and Wrbka, 2019, p. 519.
85 Terryn, 2019, p. 862.

86 Directive (EU) 2019/771, Art. 17, Sec. 1.

87 Marin Lépez, 2019, p. 19; Carcamo, 2022, p. 158.

88 Directive (EU) 2019/771, Art. 17, Sec. 1.
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8. Future steps

The same Directive (EU) 2019/771 obliged the European Commission to review the
application of this Directive, not later than 12 June 2024, including its provisions on
remedies available to the consumer and the producer’s commercial guarantee of
durability and submit a report to the European Parliament, to the Council, and to
the European Economic and Social Committee that should be accompanied, where
appropriate, by legislative proposals.®®

Inthisregard, itisimportant to mention that the European Commission adopted
a new Circular Economy Action Plan named ‘For a Cleaner and More Competitive
Europe’ in March 2020. This document accentuates the crucial importance of the
circular economy for citizens, stating that it will ‘provide high-quality, functional,
and safe products, which are efficient and affordable, last longer, and are designed for
reuse, repair, and high-quality recycling.*° The European Commission expresses its
willto include inits sustainable product policy legislative initiative, interalia, propos-
als aiming at improving ‘product durability, reusability, upgradability, and repara-
bility, addressing the presence of hazardous chemicals in products, and increasing
their energy and resource efficiency.”* Furthermore, the new Circular Economy Plan
mentions the planned future changes directly connected to Directive (EU) 2019/771,
whose objective is empowering the consumer’s position in the circular economy.
First, the European Commission proposes revising EU consumer law to ensure that
‘consumers receive trustworthy and relevant information on products at the point
of sale, including on theirlifespan and the availability of repair services, spare parts,
and repair manuals.”? Additionally, creating ‘a new right to repair’ and considering
‘new horizontal material rights for consumers’ concerning, exempli causa, the avail-
ability of spare parts or access to repair, form part of the European Commission’s
agenda.”

Anotherimportant documentinthis respectis the European Parliament Resolu-
tion of 25 November 2020 - Towards a more sustainable single market for business
and consumers (hereinafter: ‘The Resolution’). The Resolution in Recital H explicitly
mentions the need to review Directive (EU) 2019/771by assessing measures to create
the right conditions for increasing product durability and ensuring a high level of
consumer protection. The European Parliament invites the European Commission to
devise a broad strategy to tackle planned obsolescence by engaging with sustainable
production and consumption patterns. The mentioned strategy should, inter alia,

89 Directive (EU) 2019/771, Art. 25.

90 The Circular Economy Plan, p. 2.
91 The Circular Economy Plan, p. 4.
92 The Circular Economy Plan, p. 5.
93 The Circular Economy Plan, p. 5.
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include measures to specify the pre-contractual information to be provided on the
estimated lifespan and reparability of the goods, as well as to develop and introduce
mandatory labelling aimed at providing clear and easy-to-understand information
to consumers on the estimated lifetime and reparability of the goods at the time of
purchase.®* It is important to stress that the estimated lifespan is to be expressed
in years and/or use cycles and determined before the placement of the goods on
the market utilising an objective and standardised methodology based on real-use
conditions, differences in terms of intensity of use, and natural factors, among other
metrics.®* The Resolution also states that the possibility of bringing the duration
of legal guarantees more into line with the estimated lifespan of the goods is to be
assessed during the preparation of the review of Directive (EU) 2019/771.9

Furthermore, the European Parliament invites the European Commission
to establish a more attractive and efficient right to repair. First, the Resolution
proposes significant changes related to the availability of spare parts consisting
of the encouragement of their standardisation for the sake of interoperability and
innovation, setting a mandatory minimum period for the provision of spare parts
that should reflect the estimated lifespan of the goods and ensuring that the price
of a spare part is reasonable and cost-efficient compared to the price of the whole
product and that repairers and consumers have access to the necessary spare parts
without unfair hindrances.®” The European Parliament proposes the prioritisation
of repair over replacement by extending guarantees or zeroing guarantee periods
for consumers who decide to choose this option and by ensuring that sellers always
inform consumers about the availability of this right.°® Finally, the Resolution calls
for the assessment of the ways to facilitate repairs by establishing a legal guarantee
for the parts replaced by a professional repairer when the goods are not covered by
legal or commercial guarantee anymore during the preparation of the review of (EU)
2019/771, as well as for encouraging Member States to introduce incentives which
promote repairs.®®

It is essential to mention that the European Commission adopted two new
proposals directly related to the topic of this paper, respectively, in March 2022 and
March 2023 - Proposal for a Directive of the European Parliament and of the Council
amending Directives 2005/29/EC and 2011/83/EU as regards empowering consumers
forthe green transition through better protection against unfair practices and better
information (hereinafter referred to as ‘The Green Transition Proposal’) and Proposal

94 The Resolution, Art. 5 (a) and (b).
95 The Resolution, Art. 5 (a).
96 The Resolution, Art. 5 (e).
97 The Resolution, Art. 6 (b), (c), (d).
98 The Resolution, Art. 6 (e).
99 The Resolution, Art. 6 (f) and (g).
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for a Directive of the European Parliament and of the Council on common rules
promoting the repair of goods and amending Regulation (EU) 2017/2394, Directives
(EU) 2019/771, and (EU) 2020/1828 (hereinafter referred to as ‘The Repair of Goods
Proposal’). The Green Transition Proposal amends Directive 2005/29/EC by, inter
alia, classifying a commercial practice containing false information on the product’s
main characteristics, such as environmental or social impact, accessories, durability,
reparability, after-sale customer service, and complaint handling as misleading.'°®
Moreover, it amends Directive 2011/83/EU obliging the seller (trader) to provide the
consumer information that the goods benefit from a commercial guarantee of dura-
bility and its duration in units of time, where that guarantee covers the entire good
and has a duration of more than two years when the producer makes it available. This
obligation applies to both contracts other than distance or off-premises contracts and
distance and off-premises contracts.’*

The Repair of Goods Proposal primarily applies to the repair of goods purchased
by consumers in case of alack of conformity that emerges outside the seller’s liability
established by Art. 10, Sec.1of Directive 2019/771.1°2 However, it amends the mentioned
Directive by introducing the rule stipulating that where the costs for replacement are
equal to or greater than the costs for repair, the seller shall repair the goods to bring
them into conformity.’*® This provision essentially thwarts the consumer’s liberty of
choice, enabling the seller to frustrate the consumer’s request to replace the goods
and repair them instead each time the repair costs are equal to or lower than the
replacement costs. The prioritisation of the repair depends upon its economic price
compared to the replacement. Substantially, the consumer can obtain replacement
of defective goods only when replacement costs are lower than repair costs. This
Proposal does not indicate how repair and replacement costs should be calculated.

9. Conclusion

Directive (EU) 2019/771, unlike its predecessor Directive 1999/44/EC, explicitly
mentions more sustainable consumption patterns, sustainable consumption, and a
circular economy. It defines the notion of durability, including it among the objective
requirements for conformity and envisaging the possibility for the producer to offer
the consumer a commercial guarantee of durability. The direct reference to these
notions is laudable. However, the legal theory stressed that the notion of durability

100 The Green Transition Proposal, Art. 1, Sec. 2 (a).

101 The Green Transition Proposal, Art. 2, Sec. 2 (ea), Art. 2, Sec. 3 (ma).
102 The Repair of Goods Proposal, Art. 1, Sec. 2.

103 The Repair of Goods Proposal, Art. 12.
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was implicitly covered in Directive 1999/44/EC by the consumer’s reasonable expec-
tations related to the quality of the goods.

Regarding other issues analysed in this paper, it can be stated that Directive
(EU) 2019/771 did not bring significant novelties in terms of sustainability. First, the
right to repair is not prioritised over the right to replace the goods. Sustainability
or environmental impact seems not to be included among the reasons that exclude
the consumer’s liberty of choice between repair and replacement. At the same time,
the obligation to provide spare parts is not part of the objective requirements for
conformity. Moreover, the opportunity granted to Member States to allow the con-
sumer to choose a specific remedy without being obliged to obey the hierarchy of
claims and, therefore, being able to terminate the sales contract immediately when
the lack of conformity becomes apparent within a period not exceeding 30 days
from the delivery of the goods is not concordant with the spirit of sustainability and
sustainable consumption patterns. Onthe other hand, the provision stipulating that,
in a situation where the lack of conformity affects only some of the delivered goods,
the consumer can terminate the contract solely concerning the flawed goods is
considered beneficial from the sustainability perspective. Finally, the minimal har-
monisation approach to the legal guarantee period permitting the Member States to
maintain or introduce longer time limits can also be deemed positive in this respect.
It is important to underline that the maximum harmonisation clause, which is the
main feature of Directive (EU) 2019/771, precludes the Member States from altering
the legal solutions toward a more sustainable model unless otherwise provided for
in the same Directive.

In sum, the contribution of Directive (EU) 2019/771 to achieving more sustain-
able consumption patterns, compared to Directive 1999/44/EC, seems fragile and
limited. The legal theory qualified it as ‘ocasién perdida/lost opportunity.’°* Taking
into account the documents and proposals adopted by the European Commission
and the European Parliament, it is to be expected that future amendments to Direc-
tive (EU) 2019/771 will bring more sustainable solutions by prioritising repair over
replacement, imposing on the seller the obligation to provide spare parts, together
with the obligation to give pre-contractual information on the estimated lifespan and
reparability of the goods.

104 Goldar, 2021, cited in Carcamo, 2022, p. 158.
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