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1. Introduction

In recent years, the problem of migration in Europe has become increasingly
pressing. The primary factors that triggered this problem were the 2015 migra-
tion crisis, the COVID-19 pandemic, and Russian aggression against Ukraine in
2022. All these events had an impact on most EU members, including Central and
Eastern European states. This region also witnessed the Belarus-EU border crisis,
which, in particular, involved Poland as the EU Member State, sharing the longest
border with Belarus. Several months later, Poland encountered a wave of migrants
fleeing Ukraine following Russian aggression.

This study aims to analyze the existing legal standards in this regard. The
focus is on the existing legal framework regarding both the international law of
human rights, notably the relevant case law of the ECtHR and domestic law. This
study also considers the existing practices in dealing with illegal migration at the
Polish border.

According to the 1997 Polish Constitution, the Republic of Poland shall
respect international law binding upon it.! This includes international provisions
guaranteeing the protection of refugees’ rights, such as the 1951 Convention
Relating to the Status of Refugees,? and international treaties on human rights
protection, such as the International Covenant on Civil and Political Rights ICCPR®
and the European Convention on Human Rights (ECHR).* Poland is also a Member
State of the EU and the Council of Europe (CoE), which implies adherence to legal
standards on migrant protection. Owing to the limited scope of this contribution,
the analysis focuses mostly on ECtHR case law. Naturally, the situation of illegal
migrants at the Polish border is primarily regulated by Polish legal standards.
Both regimes are analyzed separately.

2. International legal standards

International standards on the protection of the rights of migrants in Europe
have evolved in recent years into a system based on the mutual cooperation of
various systems, including the CoE, EU, and United Nations (UN). Therefore, these
standards should be perceived from a slightly broader perspective, as constituting

1 Art. 9 of the Constitution of the Republic of Poland, 2 April 1997, (Dz. U. 1997, No. 78, item
483).

2 Convention Relating to the Status of Refugees, 28 July 1951.

3 International Covenant on Civil and Political Rights, 16 December 1966, GA resolution
2200A (XXI).

4 Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights), 4 November 1950.
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the European paradigm of protection of aliens.® As this analysis focuses on the
situation of illegal migrants at the Polish border, attention should be drawn to the
international legal standards that are binding on Poland.

In general, the protection of illegal migrants focuses primarily on guaran-
teeing their safety. This includes preventing deportation to a state in which the
individual might be subjected to the death penalty or any other risk of deprivation
of life due to his return, or in which the individual might be susceptible to the risk
of torture, cruel, inhuman, or degrading treatment or punishment.

Within the framework of international law, these standards were derived
from the 1951 Convention Relating to the Status of Refugees. This convention
prohibits a lawful expulsion of a refugee ‘save on grounds of national security or
public order.” States are also prohibited from expelling or returning ‘a refugee in
any manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality, membership of
a particular social group or political opinion.”

It should be stressed that within the framework of international human
rights law the necessity to protect refugees was mentioned in the Universal
Declaration on Human Rights (UDHR). In addition, the 1951 Convention referred
its preamble to the UDHR.® The Declaration provides the right to seek and enjoy
asylum from persecution in other countries.” Under Article 14(2), this right may
not be invoked in case of prosecutions genuinely arising from non-political crimes
or acts contrary to the purposes and principles of the UN.2°

The UDHR standards have been transferred to the ICCPR. The Covenant
stipulates that an alien may be expelled from the territory of a state only in
pursuance of a decision reached in accordance with the law. Naturally, the alien
is entitled to special procedural safeguards, including the right to representa-
tion or effective remedy.!! The Human Rights Committee (HRC), in its General
Comment No. 15, clearly stated the scope of rights enshrined in the ICCPR that
are guaranteed to aliens.'? The Committee also stated that collective mass expul-
sions would amount to a violation of Article 13** of the ICCPR and provided for
certain procedural protection for an alien facing expulsion.** The committee also

Karska et al., 2023, pp. 23, 69-70.

Art. 32(1) of the Convention relating to the Status of Refugees.

Art. 33 of the Convention relating to the Status of Refugees.

Preamble of the Convention relating to the Status of Refugees.

Universal Declaration of Human Rights, proclaimed by the United Nations General Assem-
bly in Paris, 10 December 1948, GA resolution 217 A, Art. 14(1).

10 Ibid., para. 2.

11 Art. 13 of the ICCPR.

12 HRC, General Comment No. 15, 1986, The position of aliens under the Covenant, para. 7.
13 Ibid., para. 10.

14 Ibid., paras. 9-10.
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raised the issue of deportation or expulsion to a state where an individual could
be subjected to a death penalty.”

The HRC, in its General Comment No. 36, focused on particular obligations
derived from the right to life'® with respect to aliens. Under GC No. 36, the duty to
protect the right to life requires state parties to take special measures to protect
persons in vulnerable situations, including refugees and stateless persons.’” The
obligation to respect and ensure the right to life requires state parties to refrain
from deporting, extraditing, or otherwise transferring individuals to countries
in which there are substantial grounds for believing that a real risk exists in that
their right to life under Article 6 of the ICCPR would be violated. Such a risk must
be personal and cannot be derived merely from the general conditions of the
receiving state, except in the most extreme cases.'®* The HRC also stressed that
the obligation not to extradite, deport, or otherwise transfer, pursuant to Article
6 of the ICCPR, may be broader than the scope of the principle of non-refoulement
under international refugee law, as it may also require the protection of aliens not
entitled to refugee status. In such cases, state parties should also provide access
to refugees or other individualised or group status determination procedures for
protection against refoulement.?

Guarantees for the protection of aliens have also been enshrined in the
ECHR, but the text of the Convention is modest in this regard. The only provisions
directly applicable to aliens are Article 16 of the ECHR (prohibition of restricting
the public activity of aliens),?® Article 4 of Protocol No. 4 to the ECHR (prohibition
of collective expulsion of aliens),* and Article 1 of Protocol No. 7 to the ECHR (pro-
cedural guarantees regarding the expulsion of aliens).?? Despite the low number
of particular guarantees enshrined in the ECHR, the jurisprudence of the ECtHR
in this regard is extensive and may be described as incomparable to other inter-
national mechanisms for the protection of individual rights and freedoms.?® The
above provisions, especially Article 3(2) of Protocol No. 4, have been the subject
of recent ECtHR analysis.?

15 HRC, Kindler v. Canada (Communication No. 470/1991), 11 November 1993; HRC, Judge
v. Canada (Communication No. 829/1998), 13 August 2003; Nowak, 2005, pp. 151-153;
Gliszczyniska-Grabias, 2012, pp. 155-156.

16 Art. 6 of the ICCPR.

17 HRC, General Comment No. 36, 3 September 2019, Art. 6 right to life, CCPR/C/GC/36,
para. 23.

18 Ibid., para. 30.

19 Ibid., para. 31.

20 Art. 16 of the ECHR.

21 Art. 4 of the Protocol No. 4 to the ECHR.

22 Art. 7 of the Protocol No. 7 to the ECHR.

23 Karskaetal., 2023, p. 24.

24 ECtHR, H.F. and Others v. France (Application Nos. 24384/19 and 44234/20), Judgment, 14
September 2022, paras. 243-284.
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The cornerstone of protecting the rights of aliens, such as illegal migrants
and asylum seekers under the ECHR, is the protection of the right to life (Article
2) and freedom from torture, inhuman, or degrading treatment or punishment
(Article 3). These two provisions formed the basis for a wide collection of ECtHR
case law regarding the protection of aliens. Apart from these two provisions,
Article 13 (right to an effective remedy) also plays a significant role in cases con-
cerning illegal migration.

The ECHR does not guarantee the right to political asylum and the ECtHR
does not itself examine the actual asylum application®* However, the expulsion of
an alien by a contracting state may give rise to an issue under Articles 2 and 3 of
the Convention, and hence engage the responsibility of that state under the ECHR,
where substantial grounds have been shown for believing that the person in ques-
tion, if deported, would face a real risk of being subjected to treatment contrary to
Articles 2 or 3 in the destination country. In such circumstances, both provisions
imply an obligation not to deport the person in question to that country.*

The guarantees deriving from the right to life under the ECHR mostly focus
on the transfer of an individual to a third state, in which that individual faces the
risk of being subjected to the death penalty. The ECtHR stated that such a prohibi-
tion is derived from Article 1 of Protocol No. 13.?” The ECtHR also stressed that
Protocols No. 6 and 13 to the ECHR, which have been ratified by almost all Member
States of the Council of Europe, contributed to the interpretation of Article 2 of the
ECHR as prohibiting the death penalty in all circumstances.?

According to the ECtHR, the principles deriving from Articles 2 and 3 of the
ECHR regarding the assessment of removal cases are the same. The ECtHR stated
that where there are substantial grounds to believe that the person in question,
if expelled, would face a real risk of capital punishment, torture, or inhuman or
degrading treatment or punishment in the destination country, Articles 2 and 3 of
the ECHR imply that the state must not expel that person. The ECtHR may examine
the two articles together® or analyze Article 2 of the ECHR in the context of its
examination of the complaint under Article 3 of the ECHR.*

25 ECtHR, F.G. v. Sweden (Application No. 43611/11), Judgment, 23 March 2016, para. 117.

26 Ibid., paras. 110-111; ECtHR, Saadi v. Italy (Application No. 37201/06), Judgment, 28 Febru-
ary 2008, paras. 124-125.

27 ECtHR, Al-Saadoon and Mufdhi v. the United Kingdom (Application No. 61498/08), Judgment,
2 March 2010, para. 118.

28 Ibid., paras. 115-128.

29 ECtHR, F.G. v. Sweden (Application No. 43611/11), Judgment, 23 March 2016, para. 110.

30 ECtHR, J.H. v. the United Kingdom (Application No. 48839/09), Judgment, 20 December 2011,
para. 37.
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Article 3 of the ECHR had been used as the basis to challenge the refusal to
admit an individual to the state party’s territory.®! However, the far wider scope
of this provision regarding issues concerning deportation and extradition should
be noted. The ECtHR formulated the basis for such protection in its well-known
judgment Soering v. UK.** Over time, the ECtHR clarified its jurisprudence in this
regard.®

On numerous occasions, the ECtHR stressed in its case law that state parties
have the right, as a matter of well-established international law and subject to
their treaty obligations, including the ECHR, to control the entry, residence, and
expulsion of aliens.

Recently, in Ilias and Ahmed v. Hungary the ECtHR stressed that the right
to political asylum is contained in neither the ECHR nor its Protocols. However,
deportation, extradition, or any other measure to remove an alien may give rise
to an issue under Article 3 of the ECHR and hence engage the responsibility of the
contracting state under the ECHR, where substantial grounds have been shown
for believing that the person in question, if removed, would face a real risk of
being subjected to treatment, contrary to Article 3 of the ECHR in the receiving
country. Under such circumstances, Article 3 of the ECHR entails the obligation
not to remove the individual from that country.*

The Court also stressed that the assessment of whether there are substantial
grounds for believing that the applicant faces a real risk of being subjected to
treatment in breach of Article 3 of the ECHR must necessarily be rigorous and
inevitably involve an examination by competent national authorities and later
by the ECtHR of the conditions in the receiving country against the standards
of Article 3 of the ECHR. These standards imply that the ill-treatment that the
applicant alleges he or she will face if returned must attain a minimum level of
severity if it falls within the scope of Article 3 of the ECHR. The assessment of the
required severity is relative, depending on the circumstances of the case.*

31 EComHR, East African Asians v. the United Kingdom (Application Nos. 4715/70, 4783/71 and
4827/71), 6 March 1978, paras. 20-21; ECtHR, Abdulaziz, Cabales and Balkandali v. the United
Kingdom (Application Nos. 9214/80, 9473/81 and 9474/81), Judgment, 28 May 1985, paras.
90-91; Ovey and White, 2002, pp. 80-81.

32 ECtHR, Soering v. the United Kingdom (Application No. 14038/88), Judgment, 7 July 1989,
paras. 81-111.

33 ECtHR, Vilvarajah and Others v. the United Kingdom (Application Nos. 13163/87, 13164/87,
13165/87, 13447/87 and 13448/87), Judgment, 30 October 1991, paras. 107-116; ECtHR, Chahal
v. the United Kingdom (Application No. 22414/93), Judgment, 15 November 1996, paras.
83-107; Ovey and White, 2002, pp. 82-85.

34 E.g. ECtHR, Khasanov and Rakhmanov v. Russia (Application Nos. 28492/15 and 49975/15),
Judgment, 29 April 2022, para. 93.

35 ECtHR, Ilias and Ahmed v. Hungary (Application No. 47287/15), Judgment, 21 November 2019,
paras. 125-126.

36 ECtHR, Ilias and Ahmed v. Hungary (Application No. 47287/15), Judgment, 21 November 2019,
para. 127.
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In its case law, the ECtHR referred to the issue of pushbacks. It examined
cases where border guards prevented individuals from entering the territory of
a state party through land borders® or by from the sea.® A lack of access to the
territory may be connected to preventing illegal migrants from lodging asylum
applications or refusing to initiate asylum proceedings. The ECtHR cases pertain-
ing to pushbacks concerned allegations of violations of Article 3,* Article 3 taken
together with Article 13* of the ECHR, Article 4 of Protocol No. 4, or Article 4 of
Protocol No. 4, in conjunction with Article 13 of the ECHR.*

In this regard, international legal standards are complemented by appli-
cable EU acts.” Poland is an EU Member State, and the Polish border is also an EU
Border. It should be stressed that the main scope of this study is not the exhaustive
analysis of the EU legal system concerning illegal migration. This would be impos-
sible due to the limited scope of the analysis. The Court of Justice of the European
Union clearly states that an alien can apply for international protection in the
territory of a Member State, including at its borders or in transit zones, even if he
or she is staying illegally in that Member State and irrespective of the prospects
of success of such a claim.*

The Schengen Borders Code provides requirements for the legal entry of
foreigners. According to this, third-country nationals should possess a valid travel
document entitling the holder to cross the border (the document must extend at
least three months after the intended date of departure from the territory of the
Member States and it should be issued within the previous 10 years); possess a
valid visa (or valid residence permit or a valid long-stay visa); justify the purpose
and conditions of the intended stay; and have sufficient means of subsistence (for

37 ECtHR, M.A. and Others v. Lithuania (Application No. 59793/17), Judgment, 11 December
2018; ECtHR, M.K. and Others v. Poland (Application Nos. 40503/17, 42902/17 and 43643/17),
Judgment, 23 July 2020.

38 ECtHR, Hirsi Jamaa and Others v. Italy (Application No. 27765/09), Judgment, 23 February
2012.

39 ECtHR, M.A. and Others v. Lithuania (Application No. 59793/17), Judgment, 11 December
2018, paras. 105-115; ECtHR, M.K. and Othersv. Poland (Application Nos. 40503/17, 42902/17
and 43643/17), Judgment, 23 July 2020, paras. 174-186.

40 ECtHR, D. v. Bulgaria (Application No. 29447/17), Judgment, 20 July 2021, paras. 117-137.

41 ECtHR, Shahzadv. Hungary (Application No. 12625/17), Judgment, 8 July 2021, paras. 60-68;
ECtHR, M.H. and Others v. Croatia (Application Nos. 15670/18 and 43115/18), Judgment, 18
November 2021, paras. 295-304; ECtHR, A.A. and Others v. North Macedonia (Application
Nos. 55798/16, 55808/16, 55817/16 et al.), Judgment, 5 April 2022, paras. 113-123.

42 ECtHR, N.D. and N.T. v. Spain (Application Nos. 8675/15 and 8697/15), Judgment, 13 February
2020; ECtHR, Shahzad v. Hungary (Application No. 12625/17), Judgment, 8 July 2021, paras.
75-79; A.A. and Others v. North Macedonia (Application Nos. 55798/16, 55808/16, 55817/16 et
al.), Judgment, 5 April 2022, paras. 128-132.

43 European Parliament and the Council regulation 2016/399 on a Union Code on the rules
governing the movement of persons across borders (Schengen Borders Code), 9 Marc 2016.

44 CJEU, C-821/19 European Commission v. Hungary, 16 November 2021, para. 136; CJEU, C-72/22
PPU M.A. v. Valstybes sienos apsaugos tarnyba (State Border Guard Service), 30 June 2022, para
58; see also Chlebny, 2023, p. 9 et seq.; Kuzelewska and Piekutowska, 2023, pp. 39-52.
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the duration of the intended stay and for the return to their country of origin
or transit to a third country into which they are certain to be admitted). Third
country nationals may not be persons for whom an alert has been issued in the
SIS for the purpose of refusing entry and are not considered a threat to public
policy, internal security, public health, or the international relations of any of the
Member States, in particular, where no alert has been issued in Member States’
national databases for the purpose of refusing entry on the same grounds.*

Under the Schengen Borders Code, a third-country national who does not
fulfil all the above conditions shall be refused entry into the territories of the
Member States. This is without prejudice to the application of special provisions
concerning the right to asylum and international protection, or the issue of long-
stay visas.* Refusal of an entry must be based on a substantiated decision stating
the precise reasons for refusal,*” and individuals who are refused entry have the
right to appeal under national law.*®

The EU legal system also addresses the issue of pushbacks. The Common
European Asylum System is based on the principles enshrined in the 1951 Geneva
Convention Relating to the Status of Refugees. The Treaty on the Functioning of the
EU clearly states that the EU common policy on asylum, subsidiary protection, and
temporary protection should offer appropriate status to any third-country national
requiring international protection and be compliant with the non-refoulement
principle enshrined in the Convention Relating to the Status of Refugees.” This
guarantee had also been reaffirmed by the EU Charter on Fundamental Rights®
and Directive 2013/32/EU.%

3. Polish legal standards

This study would not be complete without a specific emphasis on Polish legal pro-
visions concerning migration and asylum proceedings. The Constitution of Poland
-inline with international standards - guarantees the foreigners’ ‘right of asylum
in the Republic of Poland in accordance with principles specified by statute.’
The same provision states that aliens who seek protection from persecution in

45 Art. 6(1) of the Schengen Borders Code.

46 Art. 14(1) of the Schengen Borders Code.

47 Art. 14(2) of the Schengen Borders Code.

48 Art. 14(3) of the Schengen Borders Code.

49 Treaty on the Functioning of the European Union, 26 October 2012, C326/47, Art. 78.

50 Art. 18 of the Charter of Fundamental Rights of the European Union, 18 December 2000,
2000/C, 364/01.

51 European Parliament and the Council directive 2013/32/EU on common procedures for
granting and withdrawing international protection, 26 June 2013, Art. 9; also Sadowski,
2023, p. 108; Florczak, 2003, p. 106.

52 Art. 56 of the Constitution of the Republic of Poland.
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Poland, ‘may be granted the status of a refugee following international agreements
to which the Republic of Poland is a party.”™®

Main legal framework in this regard derives from two acts: Act on aliens
(Ustawa o cudzoziemcach)®* and Act on granting protection to foreigners on the
territory of the Republic of Poland (Ustawa o udzielaniu cudzoziemcom ochrony na
terytorium Rzeczypospolitej Polskiej).%

The Act on Aliens outlines certain requirements for the alien crossing the
border. Apart from the obligation to have a valid travel document, valid visa, or
other valid document or permit to enter another country,* an alien entering Polish
territory should justify the purpose and conditions of the intended stay and be in
possession of proof of health insurance and sufficient financial means to cover the
costs of the planned stay.*

Apart from that, the Act on Aliens also recognizes stay for humanitar-
ian reasons and tolerated stay. A permit for the stay of a foreigner is issued on
humanitarian grounds in the territory of the Republic of Poland if the individual
is repatriated to the state in which his rights protected under the ECHR would
be infringed (this concerns rights enshrined in Articles 2, 3, 4, 5, 6, 7, and 8).
Consent for such a stay is also issued if the individual’s return to the state infringes
upon the rights of the Child protected under the Convention on the Rights of the
Child.*® A permit for the tolerated stay of a foreigner is issued if the obligation to
return: may only take place in a country in which his rights protected under the
ECHR would be infringed (rights enshrined in Articles 2, 3, 4, 5, 6, and 7); if there
are circumstances for refusing a residence permit on humanitarian grounds; it is
unenforceable for reasons beyond the control of the authority competent for the
forced execution of the decision on the obligation of the foreigner to return and
the foreigner; can only be made in a country to which expulsion is inadmissible
under a court decision or due to a decision of the Minister of Justice on refusal to
expel the foreigner.*

The Act on granting protection to foreigners lays down conditions for grant-
ing refugee status:

a foreigner shall be granted refugee status if, as a result of a well-
founded fear of persecution in his country of origin on account of

53 Ibid.

54 Act on aliens (Ustawa o cudzoziemcach), 12 December 2013 (with further changes), Dz.U.
2013, item 1650.

55 Acton granting protection to foreigners on the territory of the Republic of Poland (Ustawa o
udzielaniu cudzoziemcom ochrony na terytorium Rzeczypospolitej Polskiej), 13 June 2003 (with
further changes), Dz. U. 2003, No 128, item 1176.

56 Art. 23 of the Act on Aliens.

57 Art. 25(1) of the Act on Aliens.

58 Art. 348 of the Convention on the Rights of the Child.

59 Art. 351 of the Convention on the Rights of the Child.
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race, religion, nationality, political opinion or membership of a
particular social group, he is unable or unwilling to avail himself of
the protection of that country.®

Persecution must, by nature or repetition, constitute a serious violation of
human rights, or an accumulation of various acts or omissions.® The reasons for
this persecution should be properly assessed.®

Granting protection to foreigners also entails the possibility of subsidiary
protection. This type of protection is available to individuals who do not meet
the refugee status conditions. An alien may be granted subsidiary protection if
returning to his country of origin may expose him to a real risk of suffering serious
harm by the imposition of the death penalty or execution, torture, inhuman or
degrading treatment or punishment, or a serious and individualised risk to life or
health resulting from the widespread use of violence against civilians in a situa-
tion of international or internal armed conflict.%

The aforementioned law also provides conditions for the refusal to grant
refugee status or subsidiary protection. A foreigner will thus be denied refugee
status if there is no well-founded fear of persecution in the country of origin;
he enjoys the protection or assistance of UN bodies and has the practical and
legal possibility of returning to the territory where such protection or assistance
is available without jeopardizing his life, personal safety, or freedom; there are
serious grounds to believe that he has committed a crime under international law
or a crime of a non-political nature; and he has rights and obligations related to
the possession of Polish citizenship.

The granting of refugee status shall also be denied to a foreigner with
respect to whom there are serious grounds for believing that he has instigated or
otherwise participated in the commission of crimes under international law.®*

A foreigner will be denied subsidiary protection if there is no real risk of
suffering serious harm; there are serious grounds to believe that he has committed
acrime under international law (or has instigated or otherwise participated in the
commission of such crimes) or has committed a crime on the territory of Poland or
has committed an act outside this territory which is a crime under Polish law, or

60 Art. 13(1) of the Act on granting protection to foreigners on the territory of the Republic of
Poland.

61 Art. 13(3) of the Act on granting protection to foreigners on the territory of the Republic of
Poland.

62 Art. 14 of the Act on granting protection to foreigners on the territory of the Republic of
Poland.

63 Art. 15 of the Act on granting protection to foreigners on the territory of the Republic of
Poland.

64 Art. 19 of the Act on granting protection to foreigners on the territory of the Republic of
Poland.
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the foreigner constitutes a threat to state security or society.®® Subsidiary protec-
tion will also be denied if a foreigner, prior to arrival in Poland, has committed a
crime punishable by imprisonment under Polish law and has left his country of
origin only to avoid punishment.®

The Act on granting protection to foreigners does not directly refer to the
issue of pushbacks; however, it indirectly mentions this issue®” by referring to
the standards of the 1951 Convention Relating to the Status of Refugees.®® This
should be understood as compliant with the relevant international standards in
this area. The illegal character of the practice of pushbacks has also been stressed
by domestic courts® and the ECtHR.” In the next section, this issue is subjected to
further analysis in terms of the practice of the authorities.

4. Domestic practice concerning illegal migrants at Polish border

The issue of pushbacks has been raised by the ECtHR. The ECtHR in M.K. v. Poland
analyzed applications concerning the existence of a systemic practice of misrep-
resenting the statements given by asylum-seekers in the official notes drafted
by the officers of the Border Guard serving at the border checkpoints between
Poland and Belarus. The irregularities in the procedure concerned the question-
ing of foreigners arriving at the Polish-Belarusian border at the relevant time,
including the lack of proper investigation into the reasons for which they sought
entry into Poland,” which was also confirmed by the judgments of the Supreme
Administrative Court.”? The applicants possessed the necessary documents and
made numerous attempts to cross the border and sought representation by Polish
and Belarusian lawyers but were not allowed to meet with them.”

With respect to Article 3 of the ECHR, the ECtHR stated that the impugned
measure taken by the Polish authorities fell outside the scope of Poland’s strict

65 Art. 20(1) and (2) of the Act on granting protection to foreigners on the territory of the
Republic of Poland.

66 Art.20(3) of the Act on granting protection to foreigners on the territory of the Republic of
Poland.

67 Art. 38(3) 2) of the Act on granting protection to foreigners on the territory of the Republic
of Poland.

68 Art. 33 of the Convention Relating to the Status of Refugees.

69 Supreme Administrative Court (Naczelny Sqd Administracyjny), 26 July 2018. II OSK 1752/18,
LEX nr 2529020P; Dobrowolski, 2018, LEX.

70 ECtHR, N.D. and N.T. v. Spain (Application Nos. 8675/15 and 8697/15), Judgment, 13 February
2020, paras. 206-232; Rogala, 2021, pp. 11-22.

71 ECtHR, M.K. and Othersv. Poland (Application Nos. 40503/17, 42902/17 and 43643/17), Judg-
ment, 23 July 2020, para. 174.

72 Supreme Administrative Court, 26 July 2018; Supreme Administrative Court, 17 May 2018.
11 OSK 2766/17.
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international legal obligations™ and that there was a very real risk of ill-treatment
following the return of the first applicant to Belarus and subsequently to Russia,
which led to a violation of Article 3.7

Regarding Article 4 of Protocol No. 4, the ECtHR noted that even though
individual decisions were issued with respect to each applicant, they did not prop-
erly reflect the reasons given by the applicants to justify their fear of persecution.
The applicants were not allowed to consult lawyers and were denied access to them
even when their lawyers turned up at the border checkpoint and demanded that
they be allowed to meet their clients. The ECtHR also stressed that the applicants
attempted to cross the border legally and tried to make use of the procedure for
lodging applications for international protection that should have been available
to them under domestic law,” which was different from the situation in N.D. and
N.T. v. Spain.”

The Court found that the decisions to refuse entry into Poland were not
taken with proper regard to the individual circumstance of each of the applicants.
Rather, they were part of a wider policy of not receiving applications for interna-
tional protection from persons presenting themselves at the Polish-Belarusian
border and of returning those persons to Belarus in violation of domestic and
international law. These decisions constituted the collective expulsion of aliens
within the context of Article 4 of Protocol No. 47 to the ECHR.

The ECtHR also analyzed this issue from the perspective of Article 13 of the
ECHR, taken in conjunction with Articles 3 and 4 of Protocol No. 4 to the ECHR.
The ECtHR reaffirmed that the return of applicants to Belarus amounted to a viola-
tion of Articles 3 and 4 of Protocol No. 4 to the ECHR. In this context, the ECtHR
stated that applicants were to be treated as asylum-seekers and established that
their claims concerning the risk that they would be subjected to ill-treatment if
returned to Belarus were disregarded by the authorities responsible for border
control, and their personal situation was not taken into account. According to
the ECtHR, an appeal against the refusal of entry and a further appeal to the
administrative courts were not effective remedies within the meaning of the ECHR
because they did not have automatic suspensive effect. The Government did not
indicate any other remedies which might satisfy the criteria under Article 13 of
the ECHR. Accordingly, the Court finds that there has been a violation of Article 13

74 ECtHR, M.S.S. v. Belgium and Greece (Application No. 30696/09), 21 January 2011, para. 340;
ECtHR, Ilias and Ahmed v. Hungary (Application No. 47287/15), Judgment, 21 November 2019,
para. 97.

75 ECtHR, M.K. and Others v. Poland (Application Nos. 40503/17, 42902/17 and 43643/17), Judg-
ment, 23 July 2020, paras. 182-186.

76 1Ibid., paras. 206-208.

77 ECtHR, N.D. and N.T. v. Spain (Application Nos. 8675/15 and 8697/15), Judgment, 13 February
2020, para. 231.
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of the Convention taken in conjunction with Articles 3 and 4 of Protocol No. 47 to
the ECHR.

The judgment in M.K. and othersv. Poland concerned a severe issue relating
to the systemic practice of not receiving applications for international protec-
tion from persons presenting themselves at the Polish-Belarusian border and of
returning them to Belarus. It was also stressed that Belarus was not a safe country
for refugees from Russia.*

The 2021-2022 Polish-Belarusian border crisis also concerned other EU
Member States, such as Lithuania and Latvia. It was triggered by an incident
concerning the forced landing of a Ryanair passenger plane® in 2021 and fol-
lowing sanctions imposed by EU. At that time Belarusian President Alexander
Lukashenko threatened EU that he would allow ‘migrants and drugs’ to flood into
western Europe if sanctions were imposed on his country.®> In August 2021 and
subsequent months, thousands of illegal migrants attempted to cross Belarusian
borders and get to Poland, Lithuania, and Latvia. Belarusian authorities aided
illegal migrants in getting to their territory by air and then accompanied them to
the border. A. Lukashenko admitted that the involvement of Belarusian border
troops in the process is ‘absolutely possible.’s*

Poland, Lithuania, and Latvia described the crisis as hybrid warfare.®*
All three states declared a state of emergency and announced their decisions to
build border walls on their borders with Belarus.® All three states implemented
practices allowing migrant pushbacks to Belarus by the Lithuanian, Latvian,
and Polish border guards.® In case of Poland this involved the Regulation of the
Minister of Internal Affairs and Administration (Rozporzqdzenie Ministra Spraw
Wewnetrznych i Administracji).’” This regulation allowed to turn back the ‘persons
at border crossings, where border traffic has been suspended or restricted and
outside the territorial scope of the border crossing’®® to the state border line.

This issue was raised by human rights organizations® and the Polish Com-
missioner for Human Rights (Ombudsman). The Commissioner for Human Rights

79 Ibid., paras. 219-220.

80 Ibid., para. 155.

81 E.g. United Nations, 2021.

82 Evans, 2021.

83 Rosenberg, 2021; Kuzelewska and Piekutowska, 2023, pp. 39-52.

84 Henley, Roth and Rankin, 2021.

85 Geraand Grieshaber, 2022.

86 ECRE, 2023.

87 Minister of Internal Affairs and Administration, Regulation amending the regulation on
temporary suspension or restriction of border traffic at certain border crossing points
(Rozporzqdzenie Ministra Spraw Wewnetrznych i Administracji zmieniajqce rozporzqdzenie w
sprawie czasowego zawieszenia lub ograniczenia ruchu granicznego na okreslonych przejsciach
granicznych), 20 August 2021, Dz.U. 2021, item 1536.

88 Ibid., § 1; See also Zdanowicz, 2023, pp. 107-109.
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stated inter alia that the aforementioned regulation makes the right of foreigners
to apply for international protection in Poland under the 1951 Geneva Convention
and the Act on Granting Protection to Foreigners on the Territory of the Republic
of Poland a fiction.”

The Commissioner also expressed an opinion for the ECtHR and stressed
that the practice of pushbacks to the border line impairs the right of foreigners
to apply for international protection in Poland. He also noted that the violations
found by the ECtHR in earlier judgments® have not been eliminated.”? The Com-
missioner moreover found that the catalogue of persons authorized to cross the
border, as defined in § 3(2) of the Regulation, is too narrow. For example, it does not
include persons signaling their intention to apply for international protection.”

The Polish Ombudsman also took part in domestic proceedings concerning
the Iraqi-born family of seven, which was turned back to the state border line. The
Voivodship Administrative Court in Biatystok (Wojewddzki Sqd Administracyjny w
Biatymstoku) took note of the Ombudsman complaint and found the pushback of
foreigners to be contrary to the provisions of domestic law, including the Constitu-
tion of the Republic of Poland, and international agreements binding on Poland.
The Court further noted that the obligations of the Border Guard under the norms
of statutory and international rank cannot be reconciled with the application of
the pushback procedure on the basis of the Regulation.*

This issue was raised in number of judgments of Polish courts. The
Voivodship Administrative Court in Warsaw (Wojewddzki Sqd Administracyjny w
Warszawie - WSA) examined several cases of foreigners apprehended on Polish ter-
ritory shortly after illegally crossing the border with Belarus. The WSA annulled
the decisions on leaving the Republic of Poland issued by the Commander of the
Border Guard and stressed that it was not possible to determine, on the basis of
incorrectly collected evidence, whether the aliens had expressed a desire to apply
for international protection on the territory of Poland. The Court also referred
to the non-refoulement principle under 1951 Convention, EU acquis concerning
asylum, and ECHR.*
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94 Rzecznik Praw Obywatelskich, 2022b; Voivodship Administrative Court in Bialtystok
(Wojewodzki Sqd Administracyjny w Biatymstoku), 15 September 2022, IT SA/Bk 492/22, p. 30
etseq.

95 Voivodship Administrative Courtin Warsaw (Wojewddzki Sad Administracyjny w Warsza-
wie - WSA), 26 April 2022, IV SA/Wa 420/22; WSA in Warsaw, 27 April 2022, IV SA/Wa 471/22;
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In another judgment, the Voivodship Administrative Court in Bialystok
(Wojewddzki Sqd Administracyjny w Bialymstoku) annulled the decision on
leaving, which had the effect of returning an unaccompanied Syrian minor from
Poland to Belarus. According to the Court, it was not clear whether the minor
and accompanying adult were informed about the possibility of applying for
international protection, which would be required in respect for the principle of
non-refoulement. It was not clear where exactly they were apprehended and which
procedure should be applicable. The case file did not clearly explain whether the
aliens had been heard before being returned to Belarus. The Court noted that
appropriate procedures related to the appointment of a guardian and guarantees
for unaccompanied minors were not applied to the alien minor, and the case was
not properly explained. The Court also stated that this constituted a collective
expulsion, contrary to Article 4 of AP No. 4 to the ECHR.”®

The Voivodship Administrative Court in Biatystok (Wojewddzki Sqd Admin-
istracyjny w Bialymstoku) also examined the Regulation of the Minister of Internal
Affairs and Administration, which allowed to turn back to the state border line.”
The Court decided that the competent authority should have, depending on the
situation, either initiated proceedings to oblige the applicant to return or allowed
the applicant to formally lodge an application for international protection as soon
as possible. In several judgments, the WSA in Bialystok stressed that the Minister’s
Regulation was issued in excess of his statutory competence and should not be
applied. The Minister can only restrict or suspend traffic at border-crossing points,
but does not have the power to regulate the situation of persons who have crossed
borders outside the territorial scope of the border-crossing point.*

The ECtHR also referred to the Polish-Belarussian border situation. It
decided to indicate interim measures in R.A. and Others v. Poland®® and H.M.M.
and Othersv. Latvia*®® concerning recent events at the borders of Poland and Latvia
with Belarus. The measures were applied for a period of three weeks, from 25
August to 15 September 2021 inclusive.” The applicants in both cases wanted to
enter Latvia or Poland, allegedly to seek international protection. However, they
were unable to enter these states or return to Belarus. The applications concerned

96 WSA in Biatystok, 27 October 2022, II SA/Bk 558/22 [Online]. Available at: https://bit.
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100 ECtHR, H.M.M. and Othersv. Latvia (Application No. 42165/21).
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73 individuals who relied on Articles 2, 3, and 4 of Protocols No. 4, 5, 6, 8 and 13'%
to the ECHR. The ECtHR requested that Polish and Latvian authorities provide
all applicants with food, water, clothing, adequate medical care and, if possible,
temporary shelter. It clarified, at the same time, that this measure should not
be understood as requiring that Poland or Latvia let the applicants enter their
territories.'®

The crisis at the Polish-Belarussian border and the blanket procedure for
returning aliens, who on many occasions might have been entitled to international
protection, resulted in numerous applications to the ECtHR in this regard. By the
end of 2022, the ECtHR had issued approximately 100 decisions'** on interim mea-
sures according to Rule 39 of the Rules of Court.!” The ECtHR requested that Polish
authorities refrain from transferring applicants to Belarus, as it might constitute
aviolation of Article 3 of the ECHR.!%®

Several months after these events, the Russian Federation attacked Ukraine
and commenced an armed conflict. The aggression of 24 February 2022 triggered
a massive influx of refugees to European countries, with Poland being the main
destination for Ukrainians fleeing the armed conflict. UNHCR described this crisis
as ‘fastest growing refugee crisis in Europe since WWIL.*7 In 2022 more than 7.2
million refugees left Ukraine. According to the UNHCR, in June 2023, there were
six million refugees from Ukraine recorded in Europe, of which approximately 2.5
million stayed in Poland.!®

In light of the crisis caused by Russian aggression, the UN Special Rappor-
teur on the Human Rights of Migrants stated that Polish authorities and hundreds
of ordinary Polish citizens have taken immediate action to protect, assist, and
integrate Ukrainian refugees. The Polish Parliament adopted a special law grant-
ing Ukrainian citizens and their spouses equal access to the Polish labour market,
health care, the right to education and other social benefits.!*” It was also stressed
that over 2 million refugees currently stay in Poland, and most of them are hosted
as guests in private homes by the Polish people.!!

In connection with the situation at the Polish-Belarussian border, the
Special Rapporteur noticed that some migrants remain stranded between the two
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53566/21); ECtHR, A.R. and O.S. v. Poland (Application No. 53808/21); ECtHR, J.D. and D.M.
v. Poland (Application No. 54016/21); ECtHR, D.A.M. and Others v. Poland (Application No.
54275/21); ECtHR, A.A. v. Poland (Application No. 54849/21).
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borders and are subject to violence and pushback from both sides. The Special
Rapporteur urged Belarus, Poland, and the EU to establish communication and
engage in dialogue regarding the situation at their common borders.'!

5. Conclusion

Europe has experienced numerous crises related to illegal migration. These issues
have involved illegal migrants attempting to enter European states; various EU
attempts to remedy the situation; the issue of illegal migrants attempting to enter
Poland, Lithuania, and Latvia from Belarus; and Russian military aggression
against Ukraine. The last two crises directly affected Poland, causing numerous
migrants to cross the Polish border.

As stressed above, Poland is a state party to international law treaties, creat-
ing obligations aimed at protecting refugees, such as the 1951 Geneva Convention,
ICCPR, and ECHR. These standards are also important for the EU legal system.
The most important obligations include non-refoulement; protection of the right
to life; prohibition of torture; inhuman or degrading treatment or punishment;
and prohibition of the collective expulsion of aliens. It is also crucial to implement
the necessary procedures aimed at providing legal safeguards and guaranteeing
effective remedies in all cases concerning migrants, especially asylum seekers.

In 2020, the judgment M.K. and Othersv. Poland revealed a systemic practice
of not receiving applications for international protection from persons presenting
themselves at the Polish-Belarusian border and of returning them to Belarus. The
ECtHR ruled that such a practice led to violations of several articles of the ECHR,
including Articles 3 and 4 of Protocol No. 4 and Article 13 of the ECHR, taken in
conjunction with Articles 3 and 4 of Protocol No. 4 to the ECHR.

The 2021-2022 Polish-Belarussian border crisis also led to the practice of
returning individuals to Belarusian territory (pushbacks). This practice was intro-
duced by the Regulation of the Minister of Internal Affairs and Administration
on 20 August 2021. Such a procedure violates the fundamental principle of non-
refoulement specified in the Convention Relating to the Status of Refugees. Espe-
cially, that it is carried out without analyzing the alien’s individual situation.!?

Numerous allegations of pushbacks resulted in a number of applications
to the ECtHR.!*® In most cases, the ECtHR issued interim measures. In December
2021, interim measures were enforced for 28 applications, mostly concerning
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the citizens of Afghanistan, Iraq and Syria.'** It should be emphasised that this
problem also concerns minor migrants.'*®

The ECtHR judgments concerning the 2021-2022 Polish-Belarussian border
crisis are yet to be delivered, and due to the severe caseload of the ECtHR, this
may not happen shortly. On one hand, the ECtHR will most likely be mindful
of the context of the situation, the abuse of illegal migrants by the Lukashenko
regime, and the situation in Belarus. On the other hand, it is clear that the ECHR
imposes certain obligations on state parties, which were stressed in the ECtHR’s
decisions on interim measures.!’® The state parties also obliged to protect the
rights enshrined in Articles 2, 3 and 13 of the ECHR and Article 4 of Protocol No.
4 to the ECHR.

In this regard, it should be noted that, despite the necessity of protecting
the state’s border, which is also an EU border, the state should comply with its
obligations derived from international human rights protection, such as the
ECHR, ICCPR, and the principle of non-refoulement derived from the Convention
Relating to the Status of Refugees.
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